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PROCEEDINGS 

AT  THB  f 

OPENING  OF  THE  COURT, 

UPON  THE  FIRST  MEETING  IN  THB  BOOMS  PBOYIDED  IN  THB 
NEW  CITY  HALL  FOB  PEBMANENT  OGOUPANCY  DUBmO  THB 
SESSIONS  IN  PHILADELPHIA, 

ON  JANUARY  5,  1891. 


Pbesbnt:  Paxson,  C.  J.,  Stebbbtt,  Gbeen,  Clabk, 
Williams,  McCollum  and  Mitchbll,  J  J, 

The  Chief  Justice  and  the  Associate  Justices  entered  and 
were  announced  by  the  crier,  and  remained  standing  in  front 
of  their  respective  seats,  the  members  of  the  Bar  and  spectators 
having  risen  at  the  entrance  of  the  Judges.  The  Right  Rev- 
erend Ozi  William  Whitaker,  D.  D.,  Protestant  Episcopal 
Bishop  of  the  Diocese  of  Pennsylvania,  occupied  a  seat  upon 
the  bench,  to  the  right  of  the  Judges,  and  by  request  of  the 
Chief  Justice  opened  the  proceedings  with  prayer. 

Pbayeb. 

O  God,  the  almighiy  Ruler  of  the  universe ;  the  Judge  of  aU 
the  earth ;  by  whom  sovereigns  rule,  and  judges  exercise  au- 
thority ;  we  adore  and  magnify  thy  glorious  Name  for  all  the 
blessings  which  we  enjoy. 

We  thank  thee  for  civil  and  religious  liberty,  and  for  the 
manifold  manifestations  of  thy  goodness.  We  thank  thee  for 
all  the  favoring  circumstances  which  surround  us,  and  for  the 
completion  of  this  work  which  has  brought  us  together  this 
day.  We  thank  thee  that  thou  hast  given  to  this  state  a  judi- 
ciary in  whose  integrity  and  ability  the  people  may  trust. 
Grant,  O  Lord,  that  we  may  show  forth  our  thankfulness  for 
all  thy  benefits,  by  making  a  right  use  of  them  for  thy  glory, 
and  for  the  welfare  of  mankind. 

We  implore  thy  blessing  upon  all  in  legislative,  judicial  and 
executive  authority,  that  they  may  have  grace,  wisdom  and  un- 

(xxiii) 
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derstanding  so  to  discharge  their  duties  as  most  effectually  to 
promote  the  interests  of  true  religion  and  virtue,  and  the  peace, 
good  order  and  welfare  of  the  state  and  nation.  Especially  do 
we  commend  to  thee  all  these  for  whose  use  this  temple  of  jus- 
tice has  been  prepared.  May  thy  blessings  rest  upon  thy  ser- 
vants whom  thou  hast  called  to  preside  in  this  seat  of  judgment- 
May  they  have  wisdom  for  the  whole  range  of  duties  devolving 
upon  them ;  to  realize  the  solemn  responsibilities  with  which 
they  are  charged ;  to  receive  the  fullness  of  truth ;  to  under- 
stand their  relationship  to  the  state ;  to  fulfil  their  whole  duty 
toward  God  and  toward  men.  By  their  uprightness  may  they 
purify  and  raise  the  morals  of  the  people,  teaching  them  to 
love  just  balances  and  just  weights ;  to  fear  God  and  to  keep 
his  commandments.  May  they  not  pervert  the  judgment  of 
the  stranger,  nor  of  the  fatherless ;  may  they  give  no  unright- 
eous judgment ;  may  they  respect  not  the  person  of  the  poor» 
nor  honor  the  person  of  the  mighty ;  but  in  righteousness  may 
they  judge  the  cause  of  every  man. 

We  beseech  thee,  O  God,  to  imprint  upon  the  hearts  of  all 
who  shall  transact  business  within  these  walls,  and  upon  the 
hearts  of  all  this  people,  a  deep  and  habitual  sense  of  the  great 
truth,  that  the  only  security  for  the  continuance  of  the  bless- 
ings which  we  enjoy,  consists  in  our  acknowledgment  of  thy 
sovereign  and  gracious  Providence,  and  in  humbly  following 
the  teachings  and  example  of  thy  Son,  our  Lord,  in  whose 
words  we  unite  in  prajdng  unto  thee : 

Our  Father,  who  art  in  heaven.  Hallowed  be  thy  Name.  Thy 
kingdom  come.  Thy  wiU  be  done  on  earth.  As  it  is  in  heav- 
en. Give  us  this  day  our  daily  bread.  And  forgive  us  our 
trespasses.  As  we  forgive  those  who  trespass  against  us.  And 
lead  us  not  into  temptation ;  But  deliver  us  from  evil.  For  thine 
is  the  kingdom,  and  the  power,  and  the  glory,  for  ever  and  ever. 
Amen. 

The  grace  of  our  Lord  Jesus  Christ,  and  the  love  of  God, 
and  the  fellowship  of  the  Holy  Ghost,  be  with  us  all  evermore. 
Amen. 

Addbess. 

The  Court  was  then  opened  in  the  usual  form  by  the  crier, 
and  all  being  seated,  Mr,  Samuel  O.  Perkins^  President  of  the 
Commissioners,  addressed  the  Court  as  follows : 

May  it  please  the  Court :  With  your  permission,  I  have  a 
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motion  to  oiSer,  and  respectfully  ask  your  indulgence  to  present 
the  grounds  upon  which  it  is  rested. 

"The  Commissioners  for  the  Erection  of  the  Public  Build- 
ings "  have  completed  the  rooms  permanently  assigned  for  the 
occupation  of  the  Supreme  Court  of  the  state,  during  its  ses- 
sions in  this  city ;  and  they  have  requested  that,  as  the  only 
commissioner  who  has  been  continuously  in  office  during  the 
twenty  years  which  have  elapsed  since  the  act  of  assembly 
creating  their  body  was  approved  by  the  Governor,  and  as  its 
president  for  the  last  nineteen  of  those  years,  I  would  on  their 
behalf  formally  present  these  rooms  now  furnished  and  ready 
for  your  use. 

The  act  "  constituted  "  the  body  as  "  Commissioners  for  the 
Erection  of  the  Public  Buildings  required  to  accommodate  the 
courts,  and  for  all  municipal  purposes,  in  the  City  of  Philadel- 
phia." It  is  not  without  significance  that  the  accommodation 
of  the  courts  was  given  the  precedence  in  the  duties  enjoined 
upon  the  commissioners ;  and  the  first  rooms  in  this  building 
finished  and  furnished  and  actually  occupied  were  those  which 
for  the  past  fourteen  years  have  been  used  by  this  Court. 
Fourteen  years  ago,  the  term  was  opened  January  1,  1877,  in 
the  rooms  upon  the  second  floor  immediately  below  those  now 
presented.  From  the  exigencies  of  the  case,  those  rooms  were 
fitted  up  and  furnished  but  temporarily.  It  is  hardly  neces- 
sary to  state  the  causes  which  have  delayed  the  provision  for 
your  permanent  accommodation.  Reference,  however,  may  be 
made  to  the  cases  of  Baird  v.  Rice,  63  Pa.  489 ;  ^  and  Wheeler 
V.  Rice,  83  Pa.  232,^  as  indicating  the  strong  opposition  which 

^This  case  was  heard  Januaiy  4,  5  and  6,  1871,  before  Thompson,  C. 
J.,  and  Read,  Aonew,  Shakswood  and  Williams,  JJ.,  sitting  as  asses- 
sors, upon  a  bill  and  amended  bill  in  equity,  filed  December  3,  1870, 
against  the  Commissioners,  and  the  Mayor,  and  Presidents  of  the  Select 
and  Common  Comicils  of  Philadelphia,  to  restrain  any  proceedings  under 
the  act  of  assembly  constituting  the  commission .  January  18, 187 1 ,  Read, 
J.,  delivered  the  opinion  of  the  Court,  dissolving  the  temporary  injunc- 
tion which  had  been  granted  upon  filing  the  bill. 

•  This  was  one  of  the  earliest  cases  argued  in  January  Term,  1877.  It 
originated  in  a  bill  in  equity  filed  June  10,  1871,  to  restrain  the  commis- 
sioners from  erecting  the  buildings,  and  to  have  the  act  under  which  they 
were  appointed  declared  unconstitutional  and  void.  The  court  below, 
Thompson,  C.  J.,  sitting  at  nisi  prius,  had  refused  an  injunction  as  prayed 
for,  and  dismissed  the  bill  upon  demurrer  filed.    The  case  was  heard  be- 
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has  been  manifested  to  the  whole  undertaking  from  the  veiy 
outset.  But  it  is  a  satisfaction  to  the  commissioners  that  they 
have  been  able  to  provide  at  least  decent  and  reasonably  con- 
venient rooms  during  so  many  years  past  for  the  highest  judicial 
tribunal  of  this  commonwealth. 

Your  Honor,  the  Chief  Justice,  is  the  only  one  now  upon 
the  bench  who  had  personal  experience  of  the  inconvenient 
and  uncomfortable  rooms  which  had  been  provided  for  the 
Court  for  several  years  prior  to  the  removal  to  this  building ; 
rooms  which  may  very  mildly  be  characterized  as  manifestly 
unfit  for  the  discharge  of  your  high  and  important  duties,  ut- 
terly unbecoming  the  dignity  of  the  Court,  and  unwoi-thy  of 
this  great  commercial  and  manufacturing  city,  the  largest  in 
the  state.  Had  not  temporary  provision  been  made  as  it  was, 
there  is  reason  to  believe  that  this  city  might  never  again  have 
had  the  honor  and  privilege  of  the  Supreme  Court  holding  its 
sessions  within  our  limits,  where  from  the  time  of  its  establish- 
ment by  far  the  larger  part  of  its  business  had  been  conducted. 

When  the  occasion  of  your  taking  possession  of  the  rooms 
which  you  have  just  vacated  was  marked  by  a  brief  ceremony,^ 
the  Court  was  welcomed  by  an  address  from  that  learned  and 
accomplished  scholar  and  lawyer,  and  brilliant  orator,  the  late 
Benjamin  Han-is  Brewster.^  The  address  was  appropriately 
responded  to  by  the  then  Chief  Justice,  the  Honorable  Daniel 
Agnew.  Had  Mr.  Brewster  lived,  doubtless  he  would  have 
been  selected  to  address  the  Court  upon  the  present  occasion. 
He  ever  took  an  intelligent  and  deep  interest  in  the  progress 
of  the  buildiDgs,  delivered  the  address  at  the  laying  of  the  corner- 
stone, July  4, 1874,  and  had  earnestly  hoped  that  he  might  live 
to  see  their  completion. 

Of  the  seven  judges  who  composed  the  Supreme  Court,  and 
all  of  whom  were  present  upon  the  bench  January  1, 1877,  four 
have  died ; '  two  have  since  retired  upon  the  expiration  of  their 
respective  terms  as  Chief  Justice,  but  are  still  living,  useful  and 

fore  the  court  in  banc  upon  an  appeal,  January  4,  1877,  and  the  appeal 
dismissed  January  15,  1877,  a  per  curiam  opinion  being  delivered  by 
AONEW,  C.  J. 

182  Pa.  XV.— xxii. 

2  Died  April  4,  1888,  rot.  72.    See  45  Leg.  Int.  138,  144. 

'Cliief  Justices  Sharswood  and  Mercur,  and  Justices  Henry  W.  Williams 
(of  Pittsburgh)  and  Warren  J.  Woodward. 
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honored  citizens  of  our  great  commonwealth.  I  refer  to  Hon. 
Daniel  Agnew  and  Hon.  Isaac  G.  Gordon. 

You,  Mr.  Chief  Justice,  are  the  only  one  of  the  seven  judges 
whom  it  was  the  privilege  of  the  commissioners  to  welcome  to 
this  building  fourteen  years  ago,  who  is  still  a  member  of  the 
Court.  On  behalf,  not  only  of  the  commissioners,  but  of  the 
Bar  of  this  city,  I  venture  to  express  the  hope  that  you  may  be 
spared  to  fill  your  present  oflSce  during  the  yeai-s  which  remain 
of  your  term,  and  to  enjoy  the  comforts,  conveniences  and  fit- 
tingly dignified  accommodations  which  have  been  provided  for 
the  Court. 

To  my  associates  upon  the  public-building  commission,  as  well 
as  to  myself,  this  primaiy  intent  of  the  buildings,  the  accom- 
modation of  the  courts,  has  been  a  matter  of  careful  thought  and 
earnest  study,  aided  by  the  skill  and  taste  of  the  architects,  Mr. 
John  McArthur,  Jr.^  (alas !  taken  from  us  by  death  scarce  one 
short  year  ago),  and  his  successor,  Mr.  John  Ord ;  and  by  the 
thorough  personal  supervision  of  Mr.  William  C.  McPherson, 
with  his  extensive  and  varied  experience  as  a  practical  mechanic 
and  builder  for  many  years,  duiing  the  last  seventeen  of  which 
he  has  been  superintendent  of  the  buildings  in  their  construc- 
tion, furnishing  and  care.  To  the  members  of  the  Court  the 
commissioners  are  greatly  indebted  for  the  interest  expressed 
and  encouiBgement  given  in  their  labors,  and  for  many  valua- 
ble suggestions. 

A  brief  mention  of  the  prominent  features  of  this  department 
of  the  buildings  may  not  be  inappropriate.  The  principal  en- 
trance to  the  portion  of  the  structure  devoted  to  the  administra- 
tion of  justice  is  in  the  centre  of  the  southern  front.  The  key 
block  of  the  lofty  archway  of  approach  presents,  both  upon  its 
outer  and  inner  faces,  the  head  of  Moses,  at  once  lawgiver  and 
judge,  whose  inspired  words,  "  Ye  shall  do  no  unrighteousness 
in  judgment ;  thou  shall  not  respect  the  person  of  the  poor,  nor 
honor  the  person  of  the  mighty ;  but  in  righteousness  shalt  thou 
judge  thy  neighbor,"  ^  your  Honor,  the  Chief  Justice,  so  appro- 
priately said,  "might  well  be  written  in  letters  of  gold  and  hung 
over  every  judgmentnseat  in  the  land;"  and  the  study  of  whose 
"system  of  law  formulated  with  Divine  aid,"  you  so  justly  and 

1  Elected  architect  by  the  commissioners  September  15, 1870 ;  died  Jan- 
aary  8,  1890. 

2  Lev.  xix. :  15. 
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forcibly  commended  to  "  the  younger  men  of  our  profession  " 
in  your  recent  most  instructive  address  before  the  Law  School 
of  the  University. 

Without  taking  time  to  do  more  than  mention  the  ample 
and  convenient  accommodations  for  all  the  courts  of  this  county, 
as  well  as  for  the  administration  of  justice  in  its  strictly  munic- 
ipal aspect  under  the  organization  for  police  purposes,  your 
attention  is  respectfully  directed  to  the  rooms  now  permanently 
to  be  occupied  by  the  Supreme  Court  and  its  oflScers.  Certain 
matters  are  of  primary  importance.  The  entire  building  is  ab- 
solutely fire-proof,  and  of  its  firmness,  stability  and  security 
you  may  rest  perfectly  assured,  without  fear  of  the  peril  which 
has  been  developed  in  several  large  buildings,  both  in  this 
country  and  abroad,  designed  to  accommodate  courts  of  justice. 
Heating  and  ventilation  have  received  the  most  thoughtful 
and  earnest  consideration,  and  the  results,  if  the  means  pro- 
vided are  properly  taken  advantage  of,  will,  it  is  believed, 
bear  witness  to  the  success  of  the  methods  adopted.  As  to  the 
court-room  itself :  the  court  is  for  the  "  hearing  of  causes  "  be- 
fore deciding  them,  and  the  acoustic  properties  of  this  room 
are  best  commended  by  the  satisfactory  experiences  of  the 
present  hour. 

The  decoration  of  the  court-room  has  been  designed  with  a 
regard  to  the  dignity  of  the  purposes  for  which  it  is  intended. 
The  front  of  the  bench  occupied  by  the  Judges  is  enriched  by 
seven  panels  of  onyx,  divided  by  twenty  caryatic  figures  of 
bronze,  arranged  in  groups  and  representing  females  bearing 
various  emblems  of  justice,  but  not  as  was  the  figure  of  Justice 
in  ancient  mythology,  blindfolded.  Upon  the  panel  of  the 
wall  to  the  left,  in  rear  of  the  bench,  is  a  tablet  with  a  niche 
holding  a  portrait  bust  in  marble  of  John  Bannister  Gibson, 
Chief  Justice  of  this  Court  from  May  18, 1827,  till  December  1, 
1851.^  This  bust  was  kindly  placed  in  the  possession  of  the 
commissioners  by  the  Law  Association  of  Philadelphia,  by 
whom  it  is  owned. 

^  See  proceedings  of  the  Sapreme  Court,  May  9,  1853,  in  reference  to 
the  death  of  Gibson.  J.,  who  died  April  8,  1858:  19  Pa.  9.  Judge  Gib- 
son's term  as  Chief  Justice  expired  December  1, 1851.  He  was  re-elected 
to  the  Supreme  Bench,  October  15,  1851,  under  the  amendment  to  the 
constitution  adopted  in  1850,  and  drew  the  term  of  nine  years  from  the 
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The  tablet  bears  the  inscription,  ^^  Splendida  fecit  arbitria  et 
majestatis  plena,"  in  the  selection  of  which  the  commissioners 
were  guided  by  the  advice  of  one  well  fitted  to  appreciate  the 
qualities  of  the  eminent  judge  above  whose  likeness  it  is  placed. 
To  mention  George  W.  Biddle,  Esq.,  so  well  known  to  this 
Court,  to  the  Bar  and  the  community  as  an  able  lawyer  and 
an  accurate  scholar,  is  a  sufficient  guaranty  of  the  appropriate- 
ness of  the  inscription.  The  commissioners  desire  to  add,  in 
this  connection,  their  grateful  recollection  and  appreciation  of 
the  professional  services  rendered  by  this  gentleman  and  his 
lamented  son  George,^  in  the  advocacy  of  their  rights  and 
powers  in  a  contention  which  came  before  this  tribunal  in 
1878.2 

Upon  the  corresponding  panel  of  the  wall  to  the  right  is  a 
three  quarter  portrait  medallion  in  bronze  of  the  late  Chief 
Justice,  George  Sharswood.  Your  Honors  ^  knew  him; 
the  majority  of  your  number  have  been  associated  with  him 
upon  the  bench;  and  he  was  known  and  loved  and  respected 
by  the  Bar,  not  only  of  this  city,  but  throughout  the  common- 
wealth.* 

The  memories  of  both  these  distinguished  jurists,  one  of 
whom  came  from  the  interior  of  the  state  and  the  other  from 
this  city,  were  deemed  worthy  of  these  tributes  in  this  room. 

In  the  panels  upon  the  west  end  of  the  room,  facing  the 
bench,  there  have  been  placed  excellent  portraits  in  oil  of  Ed- 
ward Shippen,  Chief  Justice  from  December  18,  1799,  to 

first  Monday  of  December,  1851,  and  took  his  seat  as  an  associate  justice, 
which  office  he  held  at  his  death. 

iDied  April  9,  1886,  mt.  43.    See  43  Leg.  Int.  174. 

s  Perkins  v.  Slack,  86  Pa.  270. 

*  Chief  Justice  Sharswood's  term  expired  December  31,  1882,  and  he 
died  May  28,  1883.  See  sketch  of  his  professional  and  judicial  character : 
**  An  Address  delivered  Kovember  20,  1883,  before  the  Law  Association 
of  Philadelphia,  by  George  W.  Biddle,  Esq.,  Chancellor  of  the  Associa- 
tion :  ^  102  Pa.  601.  See,  also.  Address  from  the  Bar  of  Allegheny  coun- 
ty, October  16,  1882,  tendering  him  a  banquet,  and  Judge  Sharswood's 
reply :  40  Leg.  Int.  26 ;  Proceedings  at  the  Dinner  given  by  the  Bar  of 
Philadelphia,  December  20,  1882,  at  which  Hon.  £.  M.  Paxson,  then  an 
Associate  Justice,  and  now  the  Chief  Justice,  responded  to  thcr  toast  **  The 
Supreme  Court  of  Pennsylvania:"  40  Leg.  Int.  34;  notice  of  Judge 
Sharswood^s  death :  Id.  220 ;  and  Proceedings  of  a  Meeting  of  the  Bar 
of  Philadelphia,  May  31,  1883,  presided  over  by  Chief  Justice  Ulysses 
Merour,  Id.  230,  and  particularly  the  remarks  of  Judge  Paxson,  p.  231. 
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February  26,  1806,^  and  of  William  Tilghman,  who  imme- 
diately succeeded  him  and  continued  in  office  until  his  death, 
April  30,  1827.2  These  portraits  have  been  loaned  to  the  com- 
missioners by  the  Law  Association  of  Philadelphia.  They  are 
fitting  complements  to  the  tablets  at  the  east  end. 

It  is  with  special  pleasure  that  reference  is  made  to  the  large 
and  commodious  consultation  and  library  room.  No  efforts 
have  been  spared  to  make  this,  with  the  connecting  toilet  and 
robing  rooms  immediately  in  the  rear  of  the  bench,  complete  in 
eveiy  respect  for  the  comfort  and  convenience  of  the  Judges, 
and  elegant  and  appropriate  in  their  furnishing  and  adornment. 
Probably  the  most  arduous  part  of  the  labors  of  the  Judges, 
though  hidden  from  public  view  and  but  little  appreciated,  con- 
sists in  the  study  of  cases  and  consultation  upon  their  disposi- 
tion. The  people  hardly  think  of  it ;  the  Bar  themselves  do 
not  realize  the  responsibility  which  rests  upon  the  Judges  in 
consultation.  '  The  advocate  is  apt  to  be  so  wrapped  up  in  the 
peraonality  of  his  case,  that  he  fails  to  give  proper  credit  for 
the  study  required  and  bestowed  by  the  Judges,  or  to  realize 
the  exhausting  demands  of  the  necessary  conferences.  It  is 
only  right  that  the  rooms  provided  for  these  purposes  should 
be  such,  in  all  respects,  as  that  the  surroundings  shall  conduce 
to  the  most  favorable  application  of  the  mind  to  its  work. 
When  the  state,  as  it  is  hoped  it  wUl,  shall  provide  the  means 
for  a  suitable  library,  these  apartments  will,  it  is  believed,  be 
all  that  can  be  desired.  Over  the  doorway  leading  from  the 
consultation-room  into  the  corridor,  is  the  coat  of  arms  of  the 
commonwealth,  designed  as  complete  and  accurate  in  its  mod- 
eling and  in  the  emblazonment  and  coloring  of  the  heraldic 
devices  and  supporters.  Upon  the  deep  frieze  on  each  side  of 
the  room  are  depicted  scenes  from  classic  art.^    There  may  be 

1  Chief  Justice  Shippen  died  April  16,  1806.  See  Appleton^s  EDcyo. 
Am.  Biog.,  vol.  5,  p.  512;  and  Memoir  by  Lawrence  Lewis,  Jr.,  Penna. 
Mag.  of  Hist,  and  Biog.,  vol.  7,  p.  11. 

2  See  Eulogium  delivered  October  13.  1827,  by  Horace  Binney,  before 
the  Bar  of  Philadelphia,  16  S.  &  R.  437. 

'    'DESCRIPTION  OP  FRIEZE,  CONSULTATION-ROOM. 

South  Wall :  Spandrels  of  arch  over  window  represent  deputies  to  the 
Araphictyonic  Council  from  Athens,  Thebes  and  Delphos.  To  the  left  of 
arch,  Tnith,  Harmony  and  Reason.  To  the  right  of  arch,  Strength  and 
Peace  seeking  inspiration  from  Wisdom. 
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seen  noted  figures  representing  Truth,  Harmony  and  Reason, 
Wisdom  and  Science,  Law  and  Philosophy,  Solon,  Brutus  and 
Plato.  To  the  question,  how  long  he  intended  to  be  a  scholar, 
Plato  nobly  replied,  "  As  long  as  I  am  not  ashamed  to  grow 
wiser  and  better ; "  and  his  idea  of  justice  has  well  been  char- 
acterized as  that  so  magnificently  described  by  Hooker,  "That 
law  whose  seat  is  the  bosom  of  God,  and  whose  voice  the  har- 
mony of  the  world."  Upon  the  panels  below  the  frieze  and 
above  the  book-cases  which  line  the  waUs  have  been  hung  the 
poi-traits  of  several  of  the  Chief  Justices  and  Associate  Justices 
of  this  Court,  who  are  deceased  or  retired  from  oflBce.  There 
are  also  portraits  of  the  elder  William  Rawle^  and  Horace 
Binney,^  both  eminent  and  distinguished  members  of  the  Phil- 
adelphia Bar.  These  two  portraits,  with  several  of  those  of 
the  Judges,  have  been  loaned  by  the  Law  Association,  of  which 
they  had  been  chancellors ;  thQ  others  are  the  property  of  the 
court. 

Nearly  twenty  years  ago,  the  late  Mr.  Justice  John  M.  Read, 
afterwards  Chief  Justice,  toward  the  close  of  the  opinion  of 
this  Court  which  he  delivered  in  the  case  of  Baird  v.  Rice 
above  cited,  uttered  these  words :  "  The  city  of  Philadelphia 

has  entirely  neglected  the  comfort  and  convenience 

of  the  inhabitants  in  the  daily  transaction  of  judicial  and  mu- 
nicipal business.  Our  courts  are  not  adequately  provided 
with  proper  court-rooms,  consultation  and  retiring  rooms,  or 
rooms  for  jurors  and  for  witnesses,  and  have  no  fire-proof  oflBces 
for  the  preservation  of  valuable  records."  This  merited  re- 
East  Wall :  Middle  panel,  Abondance ;  to  the  right  of  panel,  the  Fine 
Arts ;  to  the  left.  Science. 

North  Wall :  Mars  and  Minerva  heading  tribute-bearers  to  Pericles  as 
restorer  of  order  to  Greece ;  the  Genius  of  Mischief  endeavors  to  prevent 
Sparta  joining  the  other  states. 

West  Wall :  Law  and  Philosophy.  Middle  panel,  Solon  administering 
the  diith  to  the  representatives  of  the  twelve  cities  of  Greece ;  to  the  right, 
Brutus,  as  an  impartial  administrator  of  justice ;  to  the  left,  Plato  ex- 
pounding his  doctrines  of  logic. 

*  Mr.  Rawle  died  April  12,  1836.  See  Appleton's  Encyc.  Am.  Biog., 
vol.  5,  p.  189 ;  and  Memoir  by  Thomas  I.  Wharton,  Memoirs  of  Penna. 
Hist.  Soc.,  vol.  4,  p.  33. 

>  Mr.  Binney  died  August  12,  1875.  See  proceedings  of  a  meeting  of 
the  Bar  of  Philadelphia,  August  14,  1875,  at  which  Hon.  William  Strong, 
Associate  Justice  of  the  Supreme  Court  of  the  United  States,  and  previ- 
ously an  Associate  Justice  of  this  Court,  presided:  32  Leg.  Int.  304,  354. 
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proach  has  been  only  partially  removed ;  but  it  is  a  matter  of 
congratulation  that  so  much  has  been  accomplished,  and  nota- 
bly that  this  tribunal  is  now  "  adequately  provided  "  with  ac- 
commodations for  all  its  requirements,  including  the  offices  of 
the  prothonotary,  and  for  "  the  comfort  and  convenience  "  of 
suitors  and  members  of  the  Bar.  The  closing  words  of  the 
opinion  are  still,  however,  fitly  applicable :  ^'  The  site  has  been 
selected  by  the  public  voice,  and  it  should  now  be  the  business 
of  every  fair-minded  citizen  to  see  the  building  pushed  to  a 
speedy  completion." 

There  remain  but  few  words  to  be  said  in  closing  these  re- 
marks, to  which  the  Court  have  listened  with  such  grateful 
and  courteous  attention. 

It  was  a  becoming  recognition  of  the  need  of  Divine  aid  in 
all  human  affairs,  that  the  blessing  and  guidance  of  heaven 
should  be  invoked  by  the  eminent  minister  of  God  who  opened 
these  proceedings  with  prayer  to  the  Almighty,  the  Sovereign 
Arbiter  of  Justice.  ^^  Justice  and  judgment  are  the  habitation 
of  his  throne ;  "^  but  we  may  "  hope  in  the  Lord,  for  with  the 
Lord  there  is  mercy."  ^, 

'*  The  doud-oi^pM  tower,  these  gorgeous  halls, 
These  stately  courts,  the  great  globe  itself. 
Tea,  all  which  it  inherit,  shall  dissolve ; 
And leave  not  a  rack  behind.'' 

But  justice,  eternal  justice,  "whose  seat  is  the  bosom  of 
God,"  shall  remain  through  never-ending  ages,  after  time  shall 
be  no  more. 

I  respectfully  offer  the  following  motion :  That  the  Court 
direct  a  suitable  minute  to  be  entered  upon  its  records  of  the 
proceedings  had  this  day,  on  the  occasion  of  taking  possession 
of  the  rooms  provided  for  permanent  occupancy  of  the  Court 
during  its  sessions  in  Philadelphia,  by  the  city,  through  "  The 
Commissioners  for  the  Erection  of  the  Public  Buildings  "  con- 
stituted by  the  act  of  the  general  assembly  of  the  common- 
wealth, approved  by  the  Governor,  August  5, 1870,  P.  L.  (1871) 
1548. 

Response. 

Mr.  Cktrf  Justice  Paxson  responded  as  follows : 

Mr.  Perkins :  I  desire,  as  the  organ  of  the  Court,  to  thank 

J  Ps.  Ixxxix. ;  14. 
2P8.  cxxx. :  7. 
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you  for  your  appropriate  and  well-considered  remarks  upon 
the  occasion  of  our  taking  possession  of  the  rooms,  which  have 
been  provided  for  our  occupancy  whilst  in  session  in  the  East- 
em  Dist^ct.  And  especially  do  we  desire  to  thank  you,  the 
members  of  the  building  commission,  and  the  people  of  the  city 
of  Philadelphia,  whom  you  represent,  for  the  liberal  manner  in 
which  the  rooms  have  been  fitted  up  and  prepared  for  our  use. 
Not  only  has  everything  been  done  with  the  most  refined  taste 
to  gratify  the  eye,  but  the  more  substantial  and  solid  require- 
ments have  not  been  neglected.  We  have  now,  not  only  a 
spacious  court-room,  with  every  convenience  for  ourselves,  the 
Bar  and  the  public,  but  also  large  and  convenient  consultation 
and  retiring  rooms,  admirably  adapted  to  our  needs,  and  fur- 
nished with  a  liberality  befitting  a  great  city  like  Philadelphia, 
and  a  consideration  for  our  comfort  for  which  we  are  sincerely 
grateful. 

Our  surroundings  in  these  respects  are  in  sharp  contrast 
with  what  they  were  when  I  entered  the  Court  sixteen  years 
ago.  Then  they  were  not  even  respectable.  Our  court-room, 
in  this  city,  was  small  and  wholly  without  ventilation,  while 
we  had  neither  consultation  nor  retiring  rooms.  In  the  Middle 
District  it  was  even  worse.  We  had  there  only  a  committee- 
room,  small  and  uncomfortable,  in  the  second  story  of  the  CajH 
itol,  the  access  to  which  was  by  a  long,  winding  stairway.  In 
the  Western  District  it  was  better,  though  far  from  satisfactory. 
The  destiiiction  of  the  old  court-house  in  Pittsburgh,  by  fire, 
several  years  ago,  led  to  the  erection  of  a  new  and  elegant 
building,  in  which,  I  am  glad  to  say,  we  are  provided  with  fit- 
ting accommodations.  In  the  Middle  District  new  rooms  were 
furnished  several  years  ago,  in  which  we  are  entirely  comfort- 
able. Here  we  have  now  new  quarters,  specially  fitted  up, 
which  are  not  excelled  by  any  court-rooms  of  which  I  have 
knowledge. 

Our  removal  to  this  building  fourteen  years  ago,  to  which 
you  have  referred,  was  a  great  gain,  for  which  the  Court  then 
were,  and  have  continued  to  be,  profoundly  gmteful.  Our 
present  quarters,  however,  are  far  in  advance  of  those  we  have 
just  vacated.  I  speak  not  so  much  of  ornamentation,  exquisite 
as  it  is,  as  of  the  more  solid  matters  of  space  and  proper  venti- 
lation, especially  in  our  consultation  and  retiring  rooms.     The 
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public  does  not,  cannot  know,  how  essential  these  matters  are 
to  us,  engaged  as  we  are  in  a  continuous  session  of  many 
months.  They  see  only  the  business  of  the  Court  that  is  trans- 
acted before  them.  Of  the  labors  of  tlie  consultation-room  no 
one  can  judge  who  has  not  participated  in  them.  There,  the 
arguments  of  counsel  are  considered,  the  points  discussed,  and 
the  cases  decided.  It  often  happens  that  this  consumes  more 
time  than  the  argument  at  Bar.  And  all  this  is  preceded  by  a 
careful  examination  of  each  case,  and  of  the  authorities  cited, 
by  the  Justices  respectively  at  chambers.  When  it  is  considered 
that  we  now  hear  and  decide  about  nine  hundred  cases  per  year, 
against  perhaps  two  hundred  or  three  hundred,  in  the  earlier 
days  of  the  Court,  it  will  readily  be  seen  that  we  need  all  the 
facilities  which  can  aid  us  in  the  performance  of  our  duties. 

At  present  our  most  pressing  need  is  a  suitable  library.  This 
you  were  kind  enough  to  allude  to  in  your  remarks.  The  city 
has,  with  great  liberality,  furnished  our  consultation-room  with 
suflBcient  book-cases ;  it  is  to  be  hoped  that  the  legislature,  with 
equal  liberality,  will  this  winter  supply  the  means  to  place  the 
needed  books  upon  the  shelves.  In  the  earlier  days  of  the  Court 
this  was  not  so  essential.  With  a  far  less  volume  of  business, 
the  Judges  had  more  leisure,  and  could  better  resort  to  public 
and  private  libraries.  With  us,  every  moment  of  our  time  is 
occupied,  and  we  need  the  books  at  hand,  in  our  own  room  and 
under  our  control.  They  are  our  tools  in  trade,  and  it  is  im- 
possible to  do  good  and  rapid  work  without  them. 

Your  allusion  to  the  fact,  that  of  the  seven  Judges  who  oc- 
cupied seats  on  this  bench  fourteen  years  ago,  I  am  the  only  one 
left  in  commission,  has  touched  me  deeply  and  left  its  impress 
of  sadness  upon  my  mind.  I  refer  not  to  those  whose  commis- 
sions have  expired,  but  to  the  graves  which  have  opened.  Four 
of  my  colleagues  have  died  in  commission.  Fii-st,  Justice  Wil- 
liams, of  Pittsburgh ;  then  Justice  Woodward,  and  afterward 
Chief  Justice  Mercur ;  and  later  Justice  Trunkey.  Chief  Jus- 
tice Sharswood's  life  practically  expired  with  his  commission. 
How  much  their  lives  were  shortened  by  confinement  in  badly 
ventilated  court-rooms  can  never  be  known.  I  loved  them  all 
for  their  eminent  legal  abilities  and  fine  social  qualities.  This 
leaves  the  Hon.  Daniel  Agnew  and  Hon.  Isaac  G.  Gordon  as 
the  only  two  Justices  left  of  all  those  who  so  cordially  greeted 
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me  upon  my  entrance  into  the  Court  sixteen  years  ago.^  They 
are  now  enjoying  the  repose  to  which  they  are  so  justly  entitled 
after  their  arduous  and  valuable  services. 

We  are  gratified  that  the  marble  bust  of  Chief  Justice  Gib- 
son, the  bronze  medallion  porti*ait  of  Chief  Justice  Shars- 
wood,  and  the  portraits  in  oil  of  Chief  Justice  Shippen  and 
Chief  Justice  Tilghman  have  been  placed  upon  the  walls  of 
the  court-room.  They  were  great  and  illustrious  men,  whose 
memories  we  all  delight  to  honor,  and  whose  words  of  wisdom 
have  come  down  to  us  as  lamps  to  our  feet.  The  presence  of 
their  faces  on  the  walls,  as  they  look  down  upon  us  from  the 
cold  stone,  the  bronze  and  the  canvas,  fittingly  remind  us  of 
the  important  duties  we  are  called  upon  to  perform.  And 
while  we  cannot  hope  to  equal  them  in  ability  and  -wisdom,  we 
can  at  least  highly  resolve  that  they  shall  not  excel  us  in  in- 
tegrity of  purpose  and  earnest  devotion  to  the  best  interests  of 
the  people,  and  that  the  ermine  which  has  descended  to  us  from 
a  long  line  of  able  and  upright  judges,  without  spot  or  blemish, 
shall  go  down  to  those  who  may  succeed  us,  as  pure  as  when 
it  came  into  our  hands. 

It  remains  but  to  order,  that  the  prothonotary  of  this  Court 
shall  make  a  suitable  minute,  to  be  entered  upon  its  records,  of 
the  proceedings  had  this  day,  on  the  occasion  of  taking  posses- 
sion of  the  rooms  provided  for  permanent  occupation  of  the 
Court  during  its  sessions  in  the  city  of  Philadelphia,  through 
"The  (^omraissiouei-s  for  the  Erection  of  the  Public  Buildings," 
constituted  by  the  act  of  the  general  assembly  of  the  common- 
wealth, approved  by  the  Governor,  August  6,  1870. 

The  prothonotary  will  make  the  required  minute,  and  place 
upon  the  record  the  remarks  of  Mr.  Perkins  and  also  the  re- 
sponse. 

1  At  the  argument  of  Commonwealth  v.  Orr,  138  Pa.  ,  on  October  28, 
1890,  at  Pittsburgh,  the  Chief  Justice  was  overheard  to  remark  to  one  of 
the  associates,  **  With  this  case,  as  a  judge  of  this  Court  I  have  heard  tea 
thousand  oases  argued.^^ 
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EASTERN  DISTRICT— PHILADELPHIA,  1890. 


ISAAC  HUTCHINSON  v.  JOHN  SNIDER. 

APPEAL  BY  DEFENDANT  FROM  THE  COUBT  OF  COMMON  PLEAS 
OF  FAYETTE  COUNTY. 

Argued  May  13, 1890— Decided  October  6, 1800. 

1.  Damages  for  the  breach  of  a  contract,  for  which  compensation  may  be 
justly  claimed  and  allowed,  must  be  such  as  may  fairly  be  supposed 
to  have  been  in  the  contemplation  of  the  parties  when  they  made 
their  contract,  or  such  as,  according  to  the  ordinary  course  of  things, 
might  be  expected  to  follow  its  violation:  Billmeyer  v.  Wagner,  91 
Pa.  92. 

2.  When  three  persons  agree  that  each  shall  drill  an  oil  well  on  his  own 
land  at  his  own  expense,  but  that  all  shall  share  equally  in  the  produc- 
tion, one  of  them,  who  drills  on  his  own  land  an  unproductive  well, 
may  not  recover  from  another,  who  drills  no  well,  damages  to  be  meas- 
ure by  one  third  of  the  money  expended  in  the  experiment. 

Before  Stbrbett,  Clark,  Wilt-jams,  McCollum  and 
Mitchell,  JJ. 

No.  865  January  Term  1890,  Sup.  Ct. ;  court  below.  No.  42 
June  Term  1887,  C.  P. 

On  March  19,  1887,  Isaac  Hutchinson  brought  covenant 
against  John  Snider.     Plea,  covenants  performed,  absque  hoc. 
Vol.  cxxxvn— -1  (1) 
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Statement  of  Facts. 

Before  trial,  the  death  of  the  defendant  was  suggested,  and  his 
executors,  John  and  Edward  Snider,  substituted. 

At  the  trial  on  February  18,  1890,  the  plaintiff  proved  and 
put  in  evidence  an  agreement  in  writing,  under  seal,  executed 
by  Isaac  Hutchinson,  John  Snidej  and  Basil  Brownfield,  of 
date  December  19,  1864,  as  follows: 

"The  said  Isaac  Hutchinson  hereby  agrees  with  the  said 
Snider  and  Brownfield  that  he  will  sink  a  well  at  Hutchinson's 
Mill,  in  said  township,  county  and  state,  for  the  purpose  of 
procuring  therefrom  oil  or  petroleum,  and  if  successful  in  get- 
ting oil  or  petroleum,  for  the  consideration  hereinafter  men- 
tioned the  said  Hutchinson  doth  hereby  bind  himself,  his  heirs, 
executors  and  administrators,  to  deliver  to  said  John  Snider 
the  one  twentieth  of  the  oil  or  petroleum  taken  from  said  well, 
the  said  Snider  to  furnish  the  barrels,  and  to  take  the  oil  at  the 
well ;  and  also  to  said  Basil  Brownfield  the  one  twentieth  of 
the  oil  or  petroleum  taken  from  said  well,  he  to  furnish  the 
barrels  and  take  the  oil  at  the  well,  the  consideration  whereof 
will  be  hereinafter  mentioned.  And  the  said  John  Snider 
hereby  agrees  to  and  with  the  said  Hutchinson  and  with  the 
said  Brownfield  to  sink  a  well  at  Snider's  Furnace,  in  said 
township,  for  the  purpose  of  procuring  oil  or  petroleum,  and  if 
successful  in  getting  oil  or  petroleum,  for  the  consideration 
hereinafter  mentioned  the  said  Snider  doth  hereby  bind  him- 
self, his  heirs,  executors  and  administrators,  to  deliver  at  the 
said  well  to  said  Isaac  Hutchinson  the  one  twentieth  of  the  oil 
or  petroleum  taken  from  the  said  Snider's  wjbII,  the  said  Hutch- 
inson to  furnish  the  barrels  for  the  same;  and  said  Snider 
agrees  to  deliver  at  his  said  well  to  said  Brownfield  the  one 
twentieth  of  the  oil  or  petroleum  taken  from  said  well,  the  said 
Brownfield  to  furnish  the  barrels  to  hold  said  oil  or  petroleum. 
And  the  said  Basil  Brownfield  hereby  agrees  to  and  with  the 
said  Isaac  Hutchinson  and  John  Snider,  by  these  presents,  that 
he  the  said  Brownfield  will  sink  a  well  at  the  tannery  of  Zadoc 
Brownfield,  in  George  township,  in  said  county,  for  the  pur- 
pose of  procuring  oil  or  petroleum,  and  if  successful  in  getting 
oil  or  petroleum,  the  said  Brownfield  hereby  binds  himself,  his 
heirs,  executors  and  administi-ators,  to  deliver  at  said  well  to 
said  Hutchinson  the  one  twentieth  of  the  oil  or  petroleum  taken 
from  the  said  well  of  said  B.  Brownfield,  said  Hutchinson  to 
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furnish  the  barrels  to  hold  the  said  oil  or  petroleum  of  his 
share ;  and  also  to  deliver  at  said  well  to  said  Snider  the  one 
twentieth  of  the  oil  or  petroleum  taken  from  said  well,  the  said 
Snider  to  furnish  the  barrels  to  put  his  portion  in.  And  in 
order  to  the  sinking  of  the  well  aforesaid,  the  parties  aforesaid 
hereby  agree  to  purchase  a  set  of  boring  tools  and  ropes,  and 
they  each  hereby  agree  to  pay  the  third  of  the  cost  of  the  same 
delivered  at  Hutchinson's  Mill  aforesaid,  and  to  be  joint  own- 
ers of  the  tools  and  ropes  when  purchased,  each  of  the  said 
parties  to  be  at  the  expense  of  putting  down  the  well  at  their 
premises,  as  follows :  The  said  Hutchinson  to  be  at  all  the  ex- 
pense of  sinking  his  well ;  the  said  Snider  to  be  at  all  the  ex- 
pense of  sinking  his  well ;  the  said  Brownfield  to  be  at  all  the 
expense  of  sinking  his  well ;  each  party  to  keep  the  tools  in 
order  while  using  them  in  boring  said  wells ;  all  of  the  said 
wells  to  be  bored  or  sunk  to  such  depth  as  satisfies  the  borer 
or  owner  of  each  well  that  there  is  no  oil  or  petroleum  to  be 

obtained All  of  said  wells  are  to  be  sunk  within  two 

years  of  the  date  hereof,  and  the  interest  of  the  said  Basil 
Brownfield  and  John  Snider  shall  continue  for  the  period  of 
thirty  years  in  the  well  of  the  said  Isaac  Hutchinson,  from  the 
time  he  commences  boring  said  well ;  and  the  interest  of  the 
said  Basil  Brownfield  and  Isaac  Hutchinson  in  the  well  of  the 
said  John  Snider  shall  continue  for  a  period  of  thirty  years 
from  the  time  he  commences  boring  his  said  well ;  and  the  in- 
terest aforesaid  of  the  said  I.  Hutchinson  and  J.  Snider  in  the 
well  of  the  said  Brownfield  shall  continue  for  the  period  of 
thirty  years  after  he  commences  boring  the  same.  And  for 
the  true  performance  of  the  agreements  and  covenants  afore- 
said, each  of  the  said  parties  doth  hereby  bind  himself,  his 
heirs,  executors  and  administrators  unto  the  others,  their  heirs 
or  assigns,  in  the  penal  sum  of  one  hundred  thousand  dollars 

lawful  money  of  the  United  States.     In  witness  whereof " 

The  plaintiff  then  offered  his  deposition  taken  during  the 
lifetime  of  John  Snider,  showing  that  in  the  summer  and  fall 
of  1866  he  had  purchased  a  set  of  tools  and  drilled  a  well  on 
his  own  farm  to  the  depth  of  768  feet,  when  it  was  abandoned, 
as  the  plaintiff  was  satisfied  there  was  no  oil  to  be  obtained ;  * 

•Ofl  is  found  in  •*  paying  quantity"  in  Washington  county,  adjoining 
Fayette,  at  the  depth  of  about  2.300  feet. 
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that  the  cost  of  the  well,  not  including  the  plaintiff's  labor  was 
$3,000;  that  neither  Snider  nor  Brownfield  ever  put  down  a 
well ;  that  the  plaintiff,  in  November,  1866,  notified  Snider  to 
proceed  to  bore  his  well,  and  offered  him  the  tools  for  the  pur- 
pose but  he  declined. 

The  defendant  objected  to  so  much  of  the  deposition  as  stat- 
ed the  cost  of  the  well,  as  not  showing  the  proper  measure  of 


By  the  court :  Objection  overruled ;  exception.^ 
Testimony  on  the  part  of  the  defendant  was  introduced, 
showing  that  the  defendant  had  paid  the  plaintiff  $182.70,  as 
the  defendant's  share  of  the  cost  of  the  tools  used  by  the 
plaintiff,  which  was  all  the  plaintiff  ever  demanded  until  the 
present  suit  was  brought. 

At  the  close  of  the  testimony,  the  court,  Ikghbam,  P.  J., 
charged  the  jury  in  part  as  follows : 

On  the  part  of  the  plaintiff,  we  have  been  requested  to  in- 
struct you : 

1.  That  the  measure  of  dam^es  in  this  case  is  the  one  third 
of  the  actual 'cost  of  sinking  the  well,  with  interest  thereon 
from  December  19,  1866. 

Answer :  As  we  have  just  instructed  you,  the  proper  meas- 
ure of  damages,  if  you  should  find  for  the  plaintiff,  would  be 
the  one  third  of  the  actual  cost  of  sinking  the  well,  and  you 
may  add  thereto  interest  upon  that  sum  from  the  time  the 
right  of  action  accrued,  December  19, 1866,  down  to  this  time ; 
not  as  interest,  however,  but  as  damages.  With  that  explana- 
tion, the  point  is  correct  and  is  aflSrmed.* 

On  the  part  of  the  defendant  we  are  requested  to  instruct 
you: 

4.  That,  under  all  the  evidence  and  pleadings  in  the  case, 
the  plaintiff  is  entitled  to  recover  only  nominal  damages. 

Answer:  Refused.* 

5.  That  under  the  evidence  in  the  case,  the  plaintiff  is  not 
entitled  to  recover,  and  the  verdict  should  be  for  the  defendants. 

Answer:  Refused.* 

— ^The  jury  returned  a  verdict  in  favor  of  the  plaintiff  for 
$1,100.  Judgment  having  been  entered,  the  defendant's  ex- 
ecutors took  this  appeal,  assigning  for  error : 
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1.  The  admission  of  plaintifif's  ofifer.* 

2,  3.  The  answers  to  defendant's  points.*  ^ 
4.  The  answer  to  plaintiffs  point.* 

Mr.  W.  H»  Playford^  for  the  appellants. 
Counsel  cited :  Billmeyer  v.  Wagner,  91  Pa.  92 ;  Sausser  v. 
Steinmetz,  88  Pa.  327. 

Mr.  A.  D.  Boyd,  Mr.  R.  U.  Umbel  and  Mr.  Geo.  B.  Eutchirir 
«on,  for  the  appellee. 

Counsel  cited :  Sedgwick  on  Damages,  §  68 ;  Armstrong  v. 
Percy,  5  Wend.  535 ;  Gee  v.  Railway  Co.,  6  H.  &  N.  211. 

Opinion,  Mb.  Justice  Stebrbtt  : 

This  action  of  covenant,  brought  by  Isaac  Hutchinson  against 
the  executors  of  John  Snider,  deceased,  is  grounded  on  the 
tripartite  agreement,  executed  in  December,  1864,  between  said 
Hutchinson  and  Snider  and  Basil  Brownfield,  wherein  each  of 
said  parties  agreed  with  the  other  two  to  put  down  a  well  on 
his  own  land  for  the  purpose  of  procuring  therefrom  oil  or  pe- 
troleum, and,  if  successful,  bound  himself  to  deliver  to  each  of 
them  one  twentieth  of  the  oil  or  petroleum  taken  from  said  well, 
etc.  For  the  purpose  of  prosecuting  the  work,  the  agreement 
further  provides,  inter  alia,  that  the  parties  shall  jointly  pur- 
chase and  hold  a  set  of  boring  tools  and  ropes ;  that  each  shall 
"  be  at  the  expense  of  putting  down  the  well  on  then*  own 
premises,  as  follows :  The  said  Hutchinson  to  be  at  all  the  ex- 
pense of  sinking  his  well ;  the  said  Brownfield  to  be  at  all  the  ex- 
pense of  sinking  his  well ;  the  said  Snider  to  be  at  all  the 
expense  of  sinking  his  well ;  each  party  to  keep  the  tools  in 

order  while  using  them  in  boring  said  wells All  of  said 

wells  are  to  be  sunk  within  two  years ; "  and  the  interest  of 
one  twentieth  in  the  well  put  down  by  each  party,  above  pro- 
vided for,  shall  continue  for  thirty  years  from  the  time  he 
commences  boring  said  well. 

Shortly  after  the  agreement  was  executed,  Hutchinson  put 
down  a  well  to  the  depth  of  768  feet,  without  finding  oil  or 
any  indication  thereof.  Neither  Snider  nor  Brownfield  ever 
commenced  to  bore  on  their  respective  lands,  presumably  because 
it  became  manifest  that  oil  could  not  be  found  in  the  county ; 
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and,  in  fact,  after  the  lapse  of  nearly  a  quarter  of  a  century,  none 
has  been  found.  In  1866,  Snider  paid  Hutchinson  his  f  uU  share 
of  the  cost  of  the  tools  and  ropes. 

Nearly  twenty  years  after  the  right  of  action  accrued,  this 
suit  was  brought  to  recover  damages  for  breach  of  Snider's  cove- 
nant to  put  down  the  well.  On  the  trial,  it  was  successfully 
claimed  that  the  proper  measure  of  damages  was  one  third  of 
Hutchinson's  actual  outlay  in  putting  down  his  well,  with  in- 
terest, etc.,  and  the  specifications  of  error  all  relate  to  that  ques- 
tion. The  first  is  to  the  admission  of  evidence  to  prove  the 
cost  of  putting  down  Hutchinson's  well ;  the  second  and  third, 
to  the  refusal  of  the  court  to  charge  that  plaintiff  was  not  en- 
titled to  recover ;  and  the  fourth,  to  that  part  of  the  charge 
wherein  the  jury  was  instructed  that,  in  case  they  found  for 
plaintiff,  the  proper  measure  of  damages  "  would  be  one  third 
of  the  actual  cost  of  sinking  the  well, "  etc.  There  appears  to 
have  been  no  evidence  whatever  to  which  any  other  measure 
of  damages  could  apply. 

It  is  unnecessary  to  consider  the  assignments  of  error  sepa- 
rably. The  single  question  involved  in  all  of  them  is  whether 
the  learned  president  of  the  Common  Pleas  did  not  err  in  his 
rulings  as  to  the  proper  measure  of  damages.  We  are  clearly 
of  opinion  that  he  did.  In  view  of  the  express  provision  of  the 
contract  that  Hutchinson,  as  well  as  each  of  the  others,  should 
"  be  at  all  the  expense  of  sinking  his  well, "  that  is,  the  well 
on  his  own  land,  there  appears  to  be  no  possible  connection  be- 
tween the  failure  of  Snider  to  put  down  a  well  on  his  land,  and 
the  outlay  of  plaintiff  in  putting  down  his  well.  The  latter 
cannot,  in  any  sense,  be  regarded  as  the  result,  directly  or  in- 
directly, of  Snider's  breach  of  covenant.  They  are  wholly  in- 
dependent of  each  other.  The  only  interest  that  plaintiff  had, 
under  the  contract,  in  the  well  that  Snider  agreed  to  put  down, 
was  one  twentieth  of  the  oil  that  might  be  obtained.  If  plaint- 
iff had  been  able  to  show  that  he  sustained  any  loss,  in  that  re- 
gard, in  consequence  of  Snider's  failing  to  do  what  he  agreed 
to  perform,  to  that  extent  he  would  have  been  entitled  to  re- 
cover. But  no  evidence  tending,  in  the  slightest  degree,  to 
prove  any  such  loss  was  introduced,  and  without  it  plaintiff 
was  not  entitled  to  recover.  Nothing  is  better  settled  than 
that  damages,  for  which  compensation  may  be  justly  claimed 
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and  allowed,  are  such  only  as  naturally  and  ordinarily  flow  from 
the  breach  of  contract  complained  of.  They  must  be  such  as 
may  fairly  be  supposed  to  have  entered  into  the  contemplation 
of  the  parties  when  they  made  their  contract,  or  such  as  might, 
according  to  the  ordinary  course  of  things,  be  expected  to  fol- 
low its  violation :  Billmeyer  v.  Wagner,  91  Pa.  92 ;  Griffin  v. 
Colver,  16  N.  Y.  489;  Sedgwick  on  Dam.,  78,  79.  Further 
elaboration  of  the  subject  is  unnecessary.  The  specifications 
of  error  are  sustained. 

Judgment  reversed. 


137  71 

32SCJ3421 


JOHN  BOYD  V.  NICHOLAS  McCULLOUGH. 

APPEAL  BY  defendant's  ADMBS.  FROM  THE  COUBT  OF  COM- 
MON PLEAS  OF  FAYETTE  COUNTY. 

Argued  May  18, 1890— Decided  October  6,  1800. 
[To  be  reported.] 

1.  When  there  is  no  evidence  of  frand,  misrepresentation,  or  conceal- 
ment on  the  part  of  the  vendor,  the  constructive  notice  which  the  record 
of  a  judgment  lien,  standing  in  the  line  of  the  vendor's  title,  gives  to  the 
vendee,  is  as  effective  as  actual  notice:  Kuhn's  App.,  2  Fa.  264;  Ste- 
phen's App.,  87  Pa.  202. 
;2.  If  the  purchase  money  due  and  owing  from  a  vendee  by  articles  is  suf- 
I    ficient  to  satisfy  such  an  encumbrance,  he  may  so  apply  it ;  but  if,  neg- 
f    lecting  so  to  do,  he  suffer  a  sheriff's  sale  of  the  property  to  take  place 
I    under  the  encumbrance,  he  cannot  complain  of  the  loss  of  what  he  has 
I     paid  on  the  contract. 

3.  If,  at  such  a  sheriff's  sale,  the  equitable  vendee  becomes  the  purchaser, 
he  will  remain  liable  on  his  contract  for  the  residue  of  the  purchase 
money ;  but  his  liabili^  to  his  vendor,  after  a  sale  to  a  stranger,  would 
depend  upon  whether  the  purchase  money  in  his  hands,  due  and  un- 
paid, was  sufficient  to  extinguish  the  encumbrance. 

4.  When  the  encumbrance  is  in  excess  of  the  purchase  money  unpaid,  the 
vendor  must  remove  it  before  he  can  enforce  the  contract  otherwise  than 
by  ejectment ;  and  if,  without  having  tendered  performance  of  the  con- 
tract, he  suffers  his  vendee  to  be  evicted  under  such  encumbrance,  he 
cannot  collect  the  residue  of  the  purchase  money. 

6,  The  vendee  in  such  case,  however,  cannot  recover  back  what  he  has 
paid  on  the  conti*act  with  the  record  open  before  him,  if  he  himself  was 


Digitized  by  LjOOQIC 


\   par 
\per 


EASTERN  DISTRICT,  1890.  [187 

Statement  of  Facts. 

in  default  at  the  time  of  the  sherifTs  sale,  as  no  implication  of  a  promise 
to  re-pay  the  money  could  arise,  except  upon  full  compliance  with  the 
contract. 

€.  When  the  time  for  payment  of  the  purchase  money  and  for  delivery  of 
the  deed  has  passed  without  performance,  or  tender  thereof,  by  either 
party,  the  time  for  performance  becomes  indefinite,  and  whichever  of  the 
parties  first  desires  to  enforce  the  contract,  he  must  perform  or  offer  to 
irform  his  part  of  it,  as  a  condition  precedent. 

7.  In  the  absence  of  fraud,  and  as  a  general  rule,  when  a  contract  contains 
concurrent  conditions,  or  mutual  and  dependent  covenants,  an  offer  of 
performance  or  readiness  to  perform,  by  one  party,  must  be  shown,  be- 
fore he  can  charge  the  other  with  a  breach ;  and  without  a  breach  there 
can  be  no  ground  for  rescission  of  the  contract. 

Before  Stbrrbtt,  Clark,  Williams,  McColltjm  and 
Mitchell,  JJ. 

No.  869  January  Term  1890,  Sup.  Ct.;  court  below.  No.  191 
September  Term  1887,  C.  P. 

On  July  20, 1887,  Dr.  John  Boyd  brought  debt  against  Nich- 
olas McCullough  to  recover  back  $811,  paid  by  the  plaintiff  to 
the  defendant  upon  an  article  of  agreement  for  the  purchase 
of  real  estate,  with  interest  thereon.  On  March  26, 1888,  judg- 
ment was  entered  for  the  plaintiff,  for  want  of  a  sufficient  affi- 
davit of  defence.  On  a  writ  of  error  to  No.  10  July  Term  1888» 
Sup.  Ct.,  this  judgment  was  reversed  and  a  procedendo  awarded : 
McCullough  V.  Boyd,  120  Pa.  552.  The  defendant  then  plead- 
ed, inter  alia,  nil  debet  and  the  statute  of  limitations,  but  before 
trial,  both  the  plaintiff  and  the  defendant  died,  and  Clara  B. 
Johnson,  administratrix  of  Dr.  Boyd's  estate  was  substituted  as 
plaintiff,  and  R.  F.  Hopwood  and  Sybil  C.  McCullough,  admin- 
istrators of  the  defendant's  estate,  were  substituted  in  his  place 
in  the  action. 

At  the  trial  on  February  19, 1890,  the  following  facts  were 
shown  : 

On  June  10, 1878,  Nicholas  McCullough  sold  to  Dr.  Boyd, 
by  written  agreement,*  a  tract  of  land  in  Wharton  township 
containing  256  acres.  The  purchase  money,  which  was  $1,850, 
was  payable  by  the  terms  of  the  agreement  in  instalments  ma- 
turing at  intervals  between  July  10, 1878,  and  September  1, 
1874,  and  "  on  the  full  payment  of  the  purchase  money  with 

♦Found  at  length  in  McCullough  v.  Boyd,  120  Pa.  562. 


Digitized  by  LjOOQIC 


Pa.]  BOYD  V.  McCULLOUGH.  9 

Charge  of  Court  below. 

interest  that  may  accrue,"  McCullough  was  to  convey  the  land 
to  Boyd  by  "  a  good  lawful  warranty  deed."  Boyd  made  pay- 
ments on  the  article  at  different  times,  the  last  of  them  on  April 
13,  1874,  the  total  amount  paid  to  that  time  being  $811,  which 
was  less  than  the  aggregate  of  the  matured  instalments.  As 
early  as  March,  1874,  he  took  possession  of  the  land. 

At  the  date  of  the  article  of  agreement  there  were  standing 
upon  the  record  certain  judgments  against  Matthew  G.  McGre- 
gor, which  were  liens  upon  the  tract  purchased  by  Boyd  and 
also  upon  an  adjoining  tract  owned  by  McCullough,  both  tracts 
haying  been  the  property  of  McGregor  at  the  time  when  the 
judgments  were  recovered.  Their  amounts  aggregated  over 
$1,500.  In  December,  1874,  the  judgments  were  revived  with 
notice  to  Boyd  as  terre-tenant.  In  1876,  the  256  acre  tract 
was  sold  and  conveyed  by  the  sheriff,  under  those  judgments,  to 
Joseph  S.  Haymaker. 

Having  shown  the  foregoing  facts,  the  plaintiff  rested.  A 
motion  for  a  compulsory  nonsuit  having  been  refused,  the  de- 
fendants called  Thomas  McCullough,  who  testified  in  substance 
that  Nicholas  McCullough  was  worth  at  least  $2,000  on  Sep- 
tember 1,  1874,  and  for  some  time  after  that.  The  testimony 
was  then  closed. 

The  court,  Inghram,  P.  J.,  charged  the  jury  in  part  as  fol- 
lows: 

[  It  is  claimed  by  the  plaintiff,  in  this  case,  that  before  all 
the  purchase  money  became  due,  Dr.  Boyd  ascertained  in  some 
way, — before  all  the  purchase  money  became  due,  and  after 
$800  had  been  paid, — ^it  is  claimed  that  Dr.  Boyd  learned  in 
some  way  that  there  were  judgments  standing  agtiinst  this  land 
which  were  liens  against  the  land  at  the  time  he  purchased 
and  at  the  times  these  payments  were  made,  far  in  excess,  as 
it  is  claimed,  of  the  amount  then  remaining  due  from  Dr.  Boyd 
to  Nicholas  McCullough ;]  *  and  it  is  claimed  that  no  further 
money  was  then  paid  by  Dr.  Boyd  to  Nicholas  McCullough 
until  1876,  and  that  after  proper  proceedings  the  property  was 
sold  as  the  property  of  a  man  by  the  name  of  McGregor  to  a 
man  by  the  name  of  Haymaker.  The  sheriff  executed  a  deed 
after  the  sale,  and  Dr.  Boyd  either  delivered  up  or  was  ousted 
of  the  possession  of  the  property;  and  this  suit  has  been 
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brought  by  Dr.  John  Boyd  against  Nicholas  McCullough,  or 
McCullough's  administrators,  to  recover  back  the  amount  of 
purchase  money  which  he  has  paid  under  this  agreement. 
You  have  heard  the  testimony  upon  the  one  side  and  the  other, 
and  there  seems  to  be  very  little  dispute  about  it. 

It  is  claimed  on  the  part  of  the  plaintiff  that  the  judgments 
were  liens  upon  this  land  at  the  time  of  the  sale  by  McCullough 
to  Boyd ;  that  McCullough  knew  of  the  existence  of  these 
liens,  and  that  Boyd  was  ignorant  of  their  existence.  [  It  is 
claimed  that  Boyd  paid  the  amount  he  did  pay  to  McCullough, 
in  ignorance  of  the  fact  that  there  were  liens  on  the  land  at 
the  time,  and  it  is  claimed  that  when  he  did  discover  that  the 
judgments  were  there,  that  he  then  refused  to  pay  any  more 
money  upon  them ;]  ^  and  [it  is  claimed  on  the  part  of  the 
plaintiff  that  it  was  the  duty  of  Nicholas  McCullough  to  re- 
move these  liens,  they  being  in  excess  of  the  amount  then  due 
from  Dr.  Boyd  to  McCullough,  and  that  having  failed  to  do  so, 
Dr.  Boyd  had  a  right  to  refuse  to  pay  anything  more  until 
they  were  paid.  Y^  And  it  is  claimed  that  McCullough  al- 
lowed the  property  to  be  sold,  and  that  the  plaintiff  now  has 
a  right  to  recover  back  from  his  estate  the  amount  paid  under 
that  agreement. 

On  the  part  of  the  defendants,  the  matters,  claimed  by  the 

plaintiff  here,  in  the  main  are  not  disputed but  the 

defendants  deny  the  right  of  the  plaintiff  to  recover  in  this  ac- 
tion upon  two  grounds :  One  is,  that  he  has  never  placed  him- 
self in  a  position  to  require,  or  where  he  could  ask  or  require 
McCullough  to  execute  a  deed  for  the  property ;  that  he  per- 
mitted the  time  for  the  payment  of  the  purchase  money  to  pass, 
without  tendering  the  purchase  money  and  demanding  a  deed, 
and  that  having  done  so,  he  is  not  now  in  a  position  to  ask  for 
a  rescission  of  the  contract  and  the  refunding  of  the  money 
already  paid.  And  another  position  of  the  defendants  is,  that 
McCullough  was  abundantly  able,  at  the  time  the  purcliiise 
money  fell  due,  to  have  paid  off  the  liens  on  the  land  and  to 
have  relieved  it  therefrom,  and  to  have  executed  and  delivered 
a  proper  deed,  had  the  plaintiff  here.  Dr.  John  Boyd,  tendered 
the  purchase  money,  or  paid  it  in  accordance  with  the  terms 
of  the  agreement.  The  defendants  further  claim  that  this 
matter  was  allowed  to  stand  by  the  plaintiff  for  more  than  six 
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years  after  his  right  of  action  accrued,  and  that  having  done 
80,  the  statute  of  limitations  is  a  bar  to  any  recovery,  now, 
upon  the  part  of  the  plaintiff  in  this  action,  and  that  your  ver- 
dict should  be  for  the  defendants. 

We  have  been  requested,  gentlemen  of  the  jury,  by  the  par- 
ties, to  give  you  some  instructions  upon  the  points  which  we 
will  now  read  to  you,  and  our  answers  thereto  will  convey  to 
you  any  other  instructions  which  we  may  wish  to  give  you  in 
the  case. 

On  the  part  of  the  defendants  we  have  been  requested  to  in- 
struct you : 

1.  The  testimony  of  the  plaintiff  having  failed  to  show  that 
the  plaintiffs  decedent  had  performed  his  covenants  in  the 
agreement,  and  no  sufficient  excuse  for  non-performance,  the 
plaintiff  is  not  entitled  to  recover. 

Answer :  That  point  is  refused,  under  the  evidence.' 

2.  More  than  six  years  having  elapsed  from  the  time  that  it 
is  claimed  the  contract  for  the  sale  of  the  land  was  rescinded 
until  the  bringing  of  this  suit,  the  plaintiff  is  not  entitled  to 
recover. 

Answer:  Refused.' 

8.  That,  under  all  the  testimony,  the  plaintiff  is  not  entitled 
to  recover. 

Answer:  Refused.* 

4.  If  the  jury  find  from  the  testimony  that  Nicholas  McCul- 
ough  was  able  when  the  last  payment  became  due  on  the  agree- 
ment to  make  a  deed  clear  of  encumbrances,  and  that  his  ability 
to  do  so  continued  until  the  sale  by  the  sheriff  in  1876,  the 
plaintiff  is  not  entitied  to  recover. 

Answer:  Refused.* 

Upon  the  part  of  the  plaintiff  we  are  requested  to  instruct 
you: 

1.  That,  under  all  the  evidence  in  this  case,  the  plaintiff  is 
entitled  to  recover  the  amount  of  money  paid  by  the  plaintiff^s 
intestate  to  the  defendants'  testator  under  the  article  of  agree- 
ment of  June  10, 1878,  with  interest  on  the  several  items  of 
payment  from  the  times  they  were  paid. 

Answer :  Under  the  view  we  take,  gentlemen  of  the  jury,  of 
the  law  as  applicable  to  the  facts  of  this  case,  we  are  of  the 
opinion  that  that  point  is  correct  and  should  be  affirmed ;  ^  and 
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we  instruct  jou  that,  [ander  the  evidence  in  this  case,  the 
plaintiff  is  entitled  to  recover  the  amount  of  the  purchase 
money  he  has  already  paid,  with  interest  upon  the  different 
items  of  payment  from  the  time  they  were  paid  down  to  the 
present  time,  and  for  that  amount  the  prothonotary,  with  your 
consent,  will  take  your  verdict.]  "^ 

The  jury  accordingly  rendered  a  verdict  for  the  plaintiff  for 
$1,614.96.  Judgment  having  been  entered  thereon,  the  de- 
fendants took  this  appeal,  assigning  for  error : 

2-5.  The  answers  to  defendants  '  points.*  *®  * 

6.  The  answer  to  plaintiffs*  point.* 

7-10.  The  parts  of  the  charge  embraced  in  [  ]  ^  to  lo 

Mr.  A.  D.  Boyd  (with  him  Mr,  R.  H.  Umbel)^  for  the  ap- 
pellants : 

1.  Under  the  contract  between  McCuUough  and  Boyd, 
payment  or  tender  of  the  purchase  money  by  the  latter,  was  a 
condition  precedent  to  a  right  of  action  against  McCuUough : 
McCuUough  V.  Boyd,  120  Pa.  662.  The  parties  having  al- 
lowed the  time  for  performance  of  the  contract  to  pass,  with- 
out insisting  on  it,  whichever  party  first  desired  to  enforce  per- 
formance was  bound  to  regard  his  part  of  the  contmct  as  a 
condition  precedent,  and  tender  performance  thereof :  Irvin  v. 
Bleakley,  67  Pa.  24 ;  BorreU  v.  Dewart,  87  Pa.  134  ;  Henry  v. 
Raiman,  25  Pa.  354 ;  Hutchinson  v.  Boggs,  28  Pa.  294 ;  Adams 
V.  WUUams,  2  W.  &  S.  227  ;  Wright  v.  Smyth,  4  W.  &  S. 
627  ;  Bredin  v.  Agnew,  3  W.  &  S.  300.  McCuUough  was  not 
bound  to  remove  these  Uens,  when  he  did  not  know  whether 
Boyd  would  complete  his  contract :  Irvin  v.  Bleakley,  supra ; 
Hampton  v.  Speckenagle,  9  S.  &  R.  212. 

2.  It  was  not  shown  that  Boyd  entered  into  the  contract  in 
ignorance  of  the  existence  of  the  liens.  He  is  chargeable  with 
knowledge  of  them,  and  is  presumed  to  have  learned  of  them 
by  examination :  Hottenstein  v.  Lerch,  104  Pa.  464 ;  Sailor  v. 
Hertzog,  4  Wh.  269.  Even  if  he  did  not  know  of  them,  and 
should  claim  that  they  were  fraudulently  concealed  from  him, 
he  could  not  rescind  and  recover  back  the  payments  made  by 
him,  without  tendering  a  re-conveyance :  PearsoU  v.  Chapin, 
44  Pa.  9 ;  Staines  v.  Shore,  16   Pa.  200 ;  Oriental  Bank  v. 
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Haskins,  8  Mete.  887 ;  Thurston  v.  Blanehard,  22  Piek.  18 ; 
Perley  v.  Balch,  28  Piek.  288 ;  Halbrook  v.  Burt,  22  Pick. 
546 ;  Thayer  v.  Turner,  8  Mete.  660 ;  Martin  v.  Roberts,  6 
Gush.  126 ;  Conner  v.  Henderson,  16  Mass.  819.  And  he 
must  act  promptly ;  by  undue  delay  he  waives  his  right  to  re- 
scind :  Davis  v.  Stuard,  99  Pa.  296 ;  Morgan  v.  McKee,  77 
Pa.  228 ;  PearsoU  v.  Chapin,  44  Pa.  9 ;  Negley  v.  Lindsay,  67 
Pa.  217  ;  Leaming  v.  Wise,  78  Pa.  178.  The  instructions  em- 
braced in  the  ninth  and  tenth  assignments  were  not  justified 
by  any  evidence  in  the  case. 

Mr.  Edward  OampbM  (with  him  Mr.  H.  F.  Detwiler')^  for 
the  appellee : 

1.  A  purchaser  of  land  is  entitled  to  an  estate  free  from  en- 
cumbrances: Sugden  on  Vendors,  817  ;  2  Hilliard  on  Vendors, 
147  ;  Magaw  v.  Lothrop,  4  W.  &  S.  816  ;  Withers  v.  Baird,  7 
W.  227 ;  Erwin  v.  Myers,  46  Pa.  106.  A  purchaser  may 
always  pay  off  a  lien  and  retain  its  amount  out  of  money  due 
the  vendor :  Poke  v.  Kelly,  18  S.  &  R.  166 ;  Tod  v.  Gallagher, 
16  S.  &  R.  268.  If  the  Uens  exceed  the  purchase  money,  as 
was  the  case  in  this  instance,  the  consideration  of  the  contract 
altogether  fails :  McGinnis  v.  Noble,  7  W.  &  S.  464 ;  and  the 
vendee  may  treat  the  contract  as  rescinded :  Feay  v.  Decamp, 
16  S.  &  R.  229 ;  Garrett  v.  Crosson,  82  Pa.  876 ;  may  resist 
the  payment  of  any  more  to  the  vendor,  and  may  recover  back 
what  he  has  paid :  Tod  v.  Gallagher,  16  S.  &  R.  261 ;  Wilson 
v.  Cochran,  46  Pa.  229. 

2.  While  a  sheriff's  sale  under  an  encumbrance  older  than 
the  contract  of  sale,  extinguishes  the  equitable  estate  of  the 
vendee,  equity  will  keep  the  covenants  afoot,  and  an  action  by 
the  vendee  will  lie  thereon  afterwards :  Grarrard  v.  Lantz,  12 
Pa.  186 ;  Mellon's  App.,  82  Pa.  128 ;  Garrett  v.  Crosson,  82 
Pa.  878.  The  vendee  may  aflSrm  the  contract  and  bring  an 
action  for  its  non-performance,  or  may  rescind  it  and  bring  an 
action  for  money  had  and  received :  Feay  v.  Decamp,  16  S.  & 
R.  280.  McCullough's  duty  was  to  apprise  Boyd  of  his  in- 
ability to  make  a  good  title,  restore  what  had  been  paid,  and 
demand  the  possession  of  the  land :  Grans  v.  Renshaw,  2  Pa. 
36 ;  Amer.  L.  Ins.  Co.  v.  McAden,  109  Pa.  408.  Boyd  was 
under  no  obligation  to  pay  McCullough,  because  of  the  liens  ; 
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nor  was  he  bound  to  pay  the  liens,  not  having  in  his  hands 
suflBcient  purchase  money:  Dentler  v.  Brown,  11  Pa.  296; 
Steinhauer  v.  Witman,  1  S.  &  R.  488 ;  Roland  v.  Miller,  8 
W.  &  S.  890 ;  Wilson's  App.,  109  Pa.  608 ;  Burke  v.  Gum- 
mey,  49  Pa.  518. 

8.  This  action  is  sustainable,  although  neither  party  was 
ready  to  complete  the  contract  at  the  stipulated  time  :  2  War- 
velle  on  Vendors,  941 ;  Boston  v.  Clifford,  68  111.  67  ;  Wilhelm 
V.  Fimple,  81  Iowa  131  (7  Am.  Rep.  117)  ;  Beaman  v.  Sim- 
mons, 76  N.  C.  48.  And  the  measure  of  damages  here  is  the 
amount  paid  to  McCullough,  with  interest  from  the  time  of 
payment :  Mitchell  on  Contracts  for  Sale  of  Land,  75 ;  Flureau 
V.  Thornhill,  2  W.  Bl.  1078 ;  Bitner  v.  Brough,  11  Pa.  139 ; 
Dumars  v.  Miller,  34  Pa.  319 ;  Bowser  v.  Cessna,  62  Pa.  148 ; . 
Milligan  v.  Dick,  107  Pa.  259 ;  Thompson  v.  Sheplar,  72  Pa. 
160  ;  2  Warvelle  on  Vendors,  884,  996  ;  Bryant  v.  Boothe,  30 
Ala.  311  (68  Am.  Dec.  117)  ;  Coffman  v.  Huck,  19  Mo.  435 ; 
Patrick  v.  Roach,  21  Tex.  251 ;  Beecher  v.  Baldum,  55  Conn. 
419 ;  Norton  v.  Babcock,  2  Mete.  510 ;  Richardson  v.  Kuhn, 
6  W.  299 ;  Walker  v.  France,  112  Pa.  210 ;  Erwin  v.  Myers, 
46  Pa.  96.  As  McCullough  failed  to  make  a  title,  he  can 
claim  nothing  for  Boyd's  occupancy  of  the  land:  Bardsley's 
App.,  20  W.  N.  90. 

Opinion,  Mr.  Justice  Clark: 

On  the  10th  of  June,  1873,  Nicholas  McCullough,  by  articles 
of  agreement,  sold  to  Dr.  John  Boyd  in  fee  a  certain  tract  of 
land  in  Wharton  township,  Fayette  county,  containing  256 
acres,  the  consideration  being  $1,850,  payable,  $100  in  thirty 
days;  $600  January  1, 1874;  $200  April  1, 1874;  $200  July 
1, 1874 ;  and  $250  on  September  1, 1874.  The  deed  was  to  be 
made  on  full  payment  of  the  purchase  money.  Several  pay- 
ments were  made  upon  the  purchase  money,  at  various  dates 
between  the  date  of  the  agreement  and  April  13, 1874,  amounting 
in  the  aggregate  to  $811.  But  no  payments  were  at  any  time 
thereafter  made. 

It  appears  that,  at  the  time  of  the  contract,  there  were  judg- 
ment liens  upon  the  land  in  the  name  of  McGregor,  who  was 
McCullough's  predecessor  in  title,  to  the  amount  of  $1,700  or 
$1,800.     These  liens  covered,  not  only  the  lands  in  question. 
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but  also  other  lands  which  McGregor  had  previously  conveyed 
to  McCuUough.  Dr.  Boyd  took  possession  in  March,  1874, 
and  made  payments  as  stated.  There  is  no  evidence  that 
Boyd  had  any  actual  notice  of  the  existence  of  these  judgments 
at  the  time  of  his  purchase ;  but  the  record  of  the  judgments 
themselves,  found  in  the  line  of  his  vendor's  title,  were  con- 
structive notice  to  him,  which,  under  the  proofs  in  this  case, 
was  equally  as  effective  as  actual  notice :  Kuhn's  App.,  2  Pa. 
264;  Stephen's  App.,  87  Pa.  202.  There  is  no  evidence  of 
fraud  or  unfairness,  or  of  concealment  or  of  misrepresentation ; 
for  anything  that  appears,  the  parties  acted  in  good  faith,  with 
knowledge  of  all  the  facts. 

For  some  reason.  Dr.  Boyd  ceased  to  pay  the  purchase 
money :  he  paid  none  after  the  13th  of  April,  1874 ;  it  may 
be,  as  suggested  by  the  plaintiff,  that  his  failure  was  attributa- 
ble to  his  discovery  of  the  existence  of  these  liens ;  but,  whether 
he  ceased  to  pay  because  of  the  encumbrances,  or  for  want  of 
ability  to  pay,  or  for  some  other  reason,  does  not  appear.  In 
the  year  1876,  the  other  lands  of  McCullough  already  referred 
to  were  sold  upon  foreclosure  of  the  mortgage  thereon;  the 
tract  of  256  acres  was  seized  and  sold  at  sheriff's  sale,  in  satis- 
faction of  the  judgments  mentioned,  and  the  plaintiff  was 
evicted  by  the  purchaser.  This  suit  is  brought  to  recover  back 
the  $811  paid  upon  the  contract,  as  upon  a  rescission  thereof. 

If  the  purchase  money  due  and  owing  by  Boyd  had  been  suf- 
ficient, or  more  than  sufficient,  to  satisfy  the  encumbrances,  that 
would  have  been  a  proper  application  of  the  money;  and,  if  he 
had  failed  so  to  apply  it,  and  suffered  a  sheriff's  sale  of  his 
property,  he  would  certainly  have  no  equity  to  complain  of  the 
loss  of  what  he  had  paid.  If  he  had  become  the  purchaser  at 
the  sale,  under  such  circumstances,  he  would  have  remained 
liable  to  McCullough  for  the  residue  of  the  purchase  money  on 
the  footing  of  his  contract ;  even  if  a  stranger  had  become  the 
purchaser,  Boyd's  liability  would  have  depended  upon  the  in- 
quiry whether  or  not,  at  the  time  of  the  sale,  he  had  in  his 
hands,  of  the  purchase  money  due  and  unpaid,  a  sum  sufficient 
Co  extinguish  the  encumbrances :  Gaixard  v.  Lantz,  12  Pa.  192. 
But  the  amount  of  the  encumbrances  against  the  land  in  the 
name  of  McCullough,  was  considerably  in  excess  of  the  purchase 
money  unpaid,  and,  as  it  was  McCullough's  duty  to  remove 
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them,  he  could  not  enforce  the  contract,  or  the  payment  of  the 
purchase  money,  excepting  by  ejectment,  until  he  had  removed 
them.  He  did  not  tender  a  deed  in  compliance  with  his  con- 
tract, and,  therefore,  Boyd  was  not  liable  upon  the  contract 
after  his  eviction. 

It  does  not  follow,  however,  that  Boyd  has  a  right  of  action 
to  recover  back  what  he  had  paid ;  this  depends  upon  other 
considerations,  to  which  we  will  now  refer.  It  will  be  observed 
that,  at  the  time  of  the  sheriff's  sale,  Boyd  was  himself  in  de- 
fault. The  purchase  money  was  all  due,  and  a  large  amount 
thereof  was  unpaid.  His  payments  had  been  made  with  the 
record  open  before  him,  and  no  implication  of  a  promise  to  re- 
pay the  money  could  arise,  except  upon  full  compliance  with 
his  contract.  He  had  not  demanded  his  deed,  nor  is  it  shown 
that  he  was  ready  and  willing  to  pay,  at  any  time,  the  amount 
in  arrears.  It  was  in  his  power,  notwithstanding  the  encum- 
brances, to  tender  performance,  and  thus  restore  himself  from 
the  effect  of  his  default  in  payment  of  the  purchase  money.  Mc- 
Cullough,  upon  payment  of  the  purchase  money,  was  certainly 
bound  to  remove  the  encumbrances,  and  if  the  tender  or  offer 
of  the  money  had  been  coupled  with  a  demand  to  that  effect, 
he  might  have  done  so.  But  non  constat  that  Boyd  would  per- 
form his  contract;  he  may,  from  insolvency  or  other  cause, 
have  been  wholly  unable  to  pay  it,  in  which  case,  notwithstand- 
ing the  encumbrances,  his  equity  was  liable  to  be  defeated,  and 
his  money  lost.  In  order,  therefore,  to  rid  himself  from  the 
consequences  of  his  own  default,  it  was  his  duty  to  tender  or 
offer  a  performance,  and  to  demand  his  deed ;  having  done  this 
he  would  now  stand  upon  a  full  compliance  with  his  contract, 
and^ would  have  a  clear  right  to  recover  for  the  consequences 
of  McCuUough's  default.  The  time  for  payment  of  the  pur- 
chase money  and  for  the  delivery  of  the  deed  having  passed, 
without  any  payment  of  the  money  or  any  offer  of  payment, 
and  without  any  tender  of  a  deed  or  demand  for  the  money,  the 
time  for  performance  became  indefinite,  but  mutual  and  depend- 
ent whenever  it  should  occur.  Whichever  of  the  parties  first 
desired  to  enforce  the  performance  was  bound  to  regard  his  part 
of  the  contract  as  a  condition  precedent,  and  to  perform,  or  to 
offer  performance,  in  order  to  enable  him  to  enforce  the  con- 
tract: Irvin  V.  Bleakley,  67  Pa.  24. 
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In  the  csase  cited  this  court  said :  "  The  vendee  must  tender 
the  unpaid  purchase  money,  as  a  general  thing,  whether  he 
wishes  to  rescin'd  or  to  enforce  the  agi*eement ;  this  results 
from  the  principle  that  a  party,  himself  in  default,  has  no  right 
to  insist  on  rescission  while  in  default:  2  Parsons  on  Cont.,  5th 
ed,  679."  Referring  to  the  encumbrances  which,  in  that  case, 
were  less  than  the  purchase  money  due  and  unpaid,  the  court 
further  say  :  "  This  was  no  ground  for  a  rescission  ;  they  had 
the  means  in  their  own  hands  to  pay  the  judgments,  if  the  de- 
fendant did  not  satisfy  them.  He  was  not  bound,  however, 
to  remove  them,  unless  he  was  put  upon  doing  so  by  the  de- 
mand of  the  plaintiffs  for  performance,  and  at  the  same  time 
showing  u  readiness  and  a  willingness  on  their  part  to  comply 
with  their  covenants.  This  they  did  not  do.  Why  should  the 
defendant  have  removed  these  liens  in  consideration  of  the 
plaintiffs,  without  knowing  whether  they  were  going  to  com- 
plete the  contract  on  their  part?  While  they  did  nothing 
towards  that  end,  their  existence  did  not  hurt  them :  Hampton 
V.  Speckenagle,  9  S.  &  R.  212."  This  case  was  followed  by 
Hatton  V.  Johnson,  83  Pa.  219,  where  the  same  principle  is 
distinctly  recognized.  In  Stephen's  Appeal,  supra,  a  contract 
for  the  exchange  of  lands  had  been  duly  executed  by  the  de- 
livery of  conveyBuces :  the  land  conveyed  by  Emerick  was 
encumbered  by  mortgage,  to  the  amount  of  $4,100,  or  there- 
abouts :  $1,334  of  the  amount  Mrs.  Stephen  had  agreed  to  pay ; 
Emerick  was  to  pay  the  residue  ;  but  neither  of  them  paid  any 
part  of  the  mortgage.  On  a  bill  in  equity  by  Mrs.  Stephen, 
in  which  she  was  joined  by  her  husband,  for  a  rescission  and 
re-conveyance,  it  was  held  that  she  had  no  equity  to  ask  for  a 
rescission  whilst  she  was  hei-self  in  default.  "  The  appellants," 
said  this  court,  ^^  had  no  right  to  ask  for  a  rescission  on  the 
ground  of  encumbrance,  unless  they  first  discharged,  or  showed 
a  willingness  to  discharge  that  portion  of  the  encumbrance 
obligatory  on  them ; "  citing  Irvin  v.  Bleakley,  supra. 

In  all  these  cases,  as  well  as  in  the  case  in  hand,  it  will  be 
observed  the  element  of  fraud  is  wanting ;  where  fraud  exists, 
the  rule  does  not  apply  :  Bonner  v.  Herrick,  99  Pa.  220.  But 
the  general  rule  is,  that,  in  the  case  of  a  contract  containing 
concurrent  conditions,  or  mutual  and  dependent  covenants, 
eitiier  an  .offer  of  performance  or  of  readiness  to  perform,  by 
Vol.  cxxxvn — 2 
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ono  party,  must  be  shown  before  he  can  charge  the  other  with 
a  breach,  and  without  a  breach,  of  course,  there  can  be  no 
ground  for  rescission.  As  this  view  of  the  case  is  fatal  to  the 
plaintiflTs  recovery,  it  is  unnecessary  to  consider  the  effect  of 
the  plea,  of  the  statute  of  limitations,  or  any  other  question 
raised  in  the  assignments  of  error. 

The  judgment  is  reversed. 


ISm  JOHN  DALTON  v.  UPPER  TYRONE  TP. 

1T9    801 

APPEAL  BY  PLAINTIFF  FROM   THE  COURT   OF  COMMON  PLEAS 
OF  FAYETTE  COUNTY. 

Argued  May  14, 1800— Decided  October  6, 1890. 

In  an  action  against  a  township,  to  recover  damages  for  injuries  received 
by  the  plaintiff,  in  falling  over  the  abutment  of  a  bridge  unguarded  by 
a  railing,  there  being  submissible  evidence  that  the  township  was 
chargeable  with  the  care  of  the  approach  to  the  bridge,  being  a  substi- 
tuted highway  constructed  by  a  railroad  company,  it  was  error  to  with- 
draw the  facts  from  the  jury,  and  to  direct  a  verdict  for  the  defendant. 

Before  Sterrett,  Green,  Williams,  McCollum  and 
Mitchell,  J  J. 

No.  398  January  Term  1890,  Sup.  Ct.;  court  below.  No.  328 
June  Term  1888,  C.  P. 

On  May  29,  1888,  John  Dalton  brought  trespass  against 
Upper  Tyrone  township,  to  recover  damages  for  injuries  sus- 
tained by  falling  over  the  bank  of  Jacob's  creek  from  a  public 
highway.     Issue. 

At  the  trial  on  May  20,  1890,  it  was  shown  by  the  plaintiflf 
tliat,  early  on  the  morning  of  October  11,  1885,  before  day- 
light, he  was  going  to  his  work  along  a  highway  known  as 
Brown  street,  leading  to  a  bridge  over  Jacob's  creek.  The 
road  or  street  approached  the  bridge  nearly  at  right  angles  and 
was  on  a  level  therewith.  The  bridge  was  about  sixteen  feet 
wide,  and  rested  on  abutments  from  the  water's  edge  about 
twelve  feet  high.  The  plaintiflf,  mistaken  in  the  direction  he 
was  walking,  missed  the  bridge,  walked  over  the  abutment  and 
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received  severe  injuries.  It  was  claimed  by  the  plaintiff  that 
the  approach  to  the  bridge  on  the  Fayette  side,  where  the  ac- 
cident occurred,  was  wider  than  the  bridge,  jemd  that  it  was 
negligence  in  tl)e  defendant  not  to  have  the  abutments  guarded. 

At  the  close  of  the  testimony,  the  plaintiff  requested  the 
court  to  charge,  inter  alia : 

1.  That  if  the  jury  find  that  the  place  where  the  accident 
occurred  was  part  of  the  public  highway,  and  that  such  part 
was  so  dangerous,  by  reason  of  its  proximity  to  a  precipice, 
that  common  prudence  required  extra  precaution  in  order  to 
secure  safety  to  travelers,  the  township  was  bound  to  use  such 
precaution,  and  the  omission  to  do  so  was  negligence.^ 

The  court,  EwiNG,  J.,  made  no  specific  answer  to  the  point, 
but  instructed  the  jury  in  part  as  follows : 

According  to  the  evidence,  before  the  Mt.  Pleasant  railroad 
was  constructed  there  used  to  be  a  road  running  up  on  the  Fay- 
ette county  side  of  Jacob's  creek,  which  was  occupied  by  that 
railroad  company  in  their  construction  of  the  road.  There  was 
leading  down  to  that  road,  and  at  the  point  where  Brown  street 
now  strikes  the  Baltimore  &  Ohio  railroad,  which  now  controls 
the  Mt.  Pleasant  &  Broadford  railroad,  a  country  road,  which 
was  subsequently  vacated  and  supplied  by  what  is  now  called 
Brown  street ;  and,  according  to  the  records  of  the  location  of 
that  road,  or  the  street  that  has  been  called  Brown  street,  it 
ended  at  a  post  in  the  line  of  this  old  road  that  used  to  run  up 
along  Jacob's  creek,  and  was  taken  by  the  Baltimore  &  Ohio 
or  the  Mt.  Pleasant  &  Broadford  Railroad  Company,  when 
its  road  was  constructed.  So  far  as  it  extended,  then,  from  a 
point  back  in  the  country  to  this  point  in  the  line  of  the  old 
road,  it  was  ordered  to  be  opened  thirty-three  feet  wide.  From 
there  to  the  Fayette  county  end  of  this  bridge,  according  to 
the  witnesses,  is  a  distance  of  thirty,  forty  or  fifty  feet, — I  be- 
lieve they  varied  in  their  testimony  as  to  the  exact  distance, — 
in  which  distance  the  traveled*  road  crosses  the  Baltimore  & 
Ohio  or  Mt.  Pleasant  &  Broadford  tracks  to  get  to  that  bridge. 
Because  of  their  having  taken  that  old  road  that  ran  up  along 
the  creek,  it  appears  in  the  testimony  of  Mr.  Tinstman,  who 
was  at  that  time  the  president  of  the  Mt.  Pleasant  &  Broad- 
ford Railroad  company,  they  built  this  bridge  across  Jacob's 
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creek,  the  original  structure,  to  furnish  parties  who  used  to  go 
up  this  old  road  which  they  had  taken,  and  across  the  bridge 
at  the  old  mill  or  distillery,  a  way  to  cross  Jacob's  creek  to  the 
Westmoreland  county  side,  and  allowed  the  public  to  cross 
their  tracks  at  that  place  and  go  on  to  this  bridge  and  across 
the  creek. 

Now  it  may  well  be,  that,  having  supplied  a  way  for  getting 
across  that  creek  there,  by  the  construction  of  this  bridge,  then 
the  township  became  liable  for  the  maintenance  of  that  road, 
and  possibly  also,  for  the  purposes  of  this  case,  they  are  abso- 
lutely liable  for  the  care  of  that  bridge ;  at  least  Upper  Tyrone 
township,  and  the  corresponding  township  on  the  Westmore- 
land county  side.  [But  there  is  no  evidence  in  the  case  to 
show  that  so  far  as  the  roadway  from  the  end  of  Brown  street 
to  the  Fayette  county  end  of  the  bridge  was  concerned,  it  was 
of  any  greater  width  than  the  bridge  itself.]  •  The  contention 
of  the  plaintiff  in  this  case  is,  that  that  roadway  must  be  as- 
sumed to  be  the  same  width  as  Brown  street  which  terminates 
at  that  place  in  the  old  road.  But  that  is  an  assumption  we 
cannot  make,  and  there  is  no  evidence  that  it  was  of  less  width. 
And,  proceeding  on  that  assumption,  [the  plaintiff  claims  that 
it  was  the  duty  of  the  township  to  see  that  the  roadway  was 
constructed  of  the  same  width  as  Brown  street,  or  else  that 
guards  should  be  placed  on  each  side  of  the  bridge  so  as  to 
make  a  barrier  there,  including  the  bridge,  of  the  width  of 
Brown  street,  thirty-three  feet ;  and  that  if  the  plaintiff,  in  go- 
ing along  there  on  this  dark  morning,  kept  within  the  lines  of 
Brown  street,  extended  to  the  creek  there,  and  in  doing  so 
missed  this  bridge  by  no  fault  of  his  own,  and  received  these 
injuries,  the  township  is  liable.  Well,  in  the  absence  of  any 
testimony  going  to  show  that  the  distance  between  the  end  of 
Brown  street  and  the  Fayette  county  end  of  the  bridge  is  of  any 
greater  width  than  the  bridge  itself,  I  cannot  so  instruct  you.]  ^ 

And,  in  addition  to  that,  [according  to  the  decisions  of  the 
Supreme  Court,  it  is  not  incuAbent  upon  the  township,  admit- 
ting its  liability  in  other  respects,  to  maintain  any  barriers  at 
the  side  of  the  bridge  there,  to  take  up  any  additional  width, 
even  if  the  road  had  been  admitted  and  proven  to  be  thirty- 
three  feet  wide  at  that  point.]  *  But  they  have  only  to  main- 
tain a  sufficient  roadway  there,  to  enable  people  to  travel  over 
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the  creek,  that  is  reasonably  safe.  I  don't  think  there  is  any 
liability  on  the  part  of  the  township  in  this  case,  however  much 
we  may  deplore  the  injury  suffered  by  the  plaintiff  here  and 
consequent  therefrom.  [Consequently,  I  instruct  you  to  ren- 
der a  verdict  for  the  defendant.]  * 

The  jury  returned  a  verdict  for  the  defendant.  Judgment 
having  been  entered,  the  plaintiff  took  this  appeal,  specifying 
that  the  court  erred : 

1.  In  refusing  the  plaintifiPs  point.^ 

2-5.  In  the  portions  of  the  charge  embraced  in  [   ]  »  *«  « 

Mr.  Edward  Campbell  (with  him  Mr,  H,  L.  Mobinson)^  for 
the  appellant. 

Counsel  cited:  Newlin  Tp.  v.  Davis,  77  Pa.  817;  Mill 
Creek  Tp.  v.  Perry,  10  Cent.  R.  299 ;  Hey  v.  Philadelphia, 
81  Pa.  44 ;  Burrell  Tp.  v.  Uncapher,  117  Pa.  363 ;  Plymouth 
Tp.  V.  Graver,  126  Pa.  24 ;  Jackson  Tp.  v.  Wagner,  127  Pa. 
184 ;  Lower  Macungie  Tp.  v.  Merkhoffer,  71  Pa.  276. 

Mr.  S.  L.  Mestrezat  (with  him  Mr.  T.  B.  Searight\  for  the 
appellee. 

Counsel  cited :  Scranton  City  v.  HiU,  102  Pa.  381 ;  South 
Easton  Bor.  v.  Reinhart,  13  W.  N.  389 ;  Monongahela  City  v. 
Fischer,  111  Pa.  9. 

Opinion,  Mr.  Justice  Stbrbbtt: 

On  behalf  of  plaintiff,  the  court  was  requested  to  charge,  as 
recited  in  the  first  specification,  that,  if  the  place  where  the 
accident  occurred  was  a  part  of  the  highway,  and  "  was  so 
dangerous,  by  reason  of  its  proximity  to  a  precipice,  that  com- 
mon prudence  required  extra  precaution  in  order  to  secure 
safety  to  travelers,  the  township  was  bound  to  use  such  pre- 
caution, and  the  omission  to  do  so  was  negligence."  The  evi- 
dence, tending  to  prove  the  facts  suggested  in  that  proposition, 
was  sufficient  to  have  warranted  its  affirmance ;  but,  as  com- 
plained of  in  the  fifth  specification,  the  learned  judge  virtually 
withdrew  every  question  of  fact  from  the  jury,  and  directed 
them  to  render  a  verdict  for  defendant.  In  that  we  think 
there  was  error:  Corbalis  v.  Newberry  Tp.,  132  Pa.  9.  In 
that  case  the  evidence  tended  to  prove  a  state  of  facts  similar. 
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in  some  respects,  to  those  of  the  present  case.  It  was  there 
held  that  the  evidence  should  have  been  submitted  to  the  jury, 
with  proper  instructions  as  to  the  duty  of  the  township  author- 
ities, as  well  as  of  the  plaintiff  himself. 

The  learned  judge  also  erred  in  saying  that,  so  far  as  the 
roadway  from  the  end  of  Brown  street  to  the  bridge  is  con- 
cerned, there  is  no  evidence  to  show  that  it  was  of  any  greater 
width  than  the  bridge  itself.  The  evidence  tended  to  show 
that  Brown  street  formerly  terminated  in  a  public  road,  run- 
ning up  the  bank  of  Jacob's  creek  on  the  Fayette  county  side, 
and  crossing  the  same  a  short  distance  above  the  present 
bridge ;  that  the  bridge,  which  is  substantially  in  the  line  of 
Brown  street  extended,  was  built  there  because,  in  1870  or 
1871,  said  public  road  was  appropriated  by  the  Mt.  Pleasant  & 
Broadford  Railroad  Company,  and  the  bridge,  together  with 
the  extension  of  Brown  street  across  the  railroad  to  connect 
therewith,  was  substituted  for  the  former  public  road  and  cross- 
ing. One  of  the  witnesses,  who  was  president  of  the  raih'oad 
company  when  the  road  was  constructed,  testified  that  the 
bridge  was  built,  under  a  contract  with  the  company,  in  order 
that  the  people  might  cross  over  to  the  other  road  connecting 
therewith  on  the  opposite  side  of  the  creek ;  that,  when  the 
bridge  was  completed,  it  ^^  was  taken  off  the  hands  of  the  rail- 
road company "  by  the  commissioners  of  Fayette  county,  and 
thereafter  the  company  had  nothing  more  to  do  with  it.  It 
was  also  shown  that  the  approach  to  the  bridge  was  filled  up 
80  as  to  put  it  in  proper  condition  for  public  travel.  One  of 
the  supervisors  for  1882  testified :  "  I  leveled  the  ground  be- 
tween the  bridge  and  railroad The  bridge  is  now  about 

on  a  level  with  the  railroad,  or  probably  a  little  higher  than 
the  railroad."  From  this  and  other  evidence,  to  which  special 
reference  is  unnecessary,  the  jury  would  have  been  warranted 
in  finding  that  the  bridge  and  extension  of  Brown  street,  to 
connect  with  it,  were  intended  to  supply  the  former  public 
road  and  crossing,  and  were  accepted  as  a  substitute  therefor 
by  the  county  commissioners ;  in  other  words,  that  the  railroad 
company  supplied,  as  it  was  bound  to  do,  a  public  highway  in 
lieu  of  the  one  it  appropriated  for  the  bed  of  its  road.  If  that 
be  so,  it  was  the  duty  of  the  township  authorities  to  see  that 
the  substituted  highway,  including  the  bridge  and  approach  to 
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it,  were  kept  in  Buch  condition  as  to  be  reasonably  safe  for 
public  travel.  If  they  failed  to  do  so,  and  the  plaintiff,  with- 
out any  fault  of  his  own,  fell  over  the  unguarded  embankment, 
and  was  injured  in  consequence  of  their  neglect,  the  township 
is  liable.  If  authority  for  this  proposition  be  needed,  it  may 
be  found  in  Burrell  Tp.  v.  Uncapher,  117  Pa.  363,  364 ;  Ply- 
mouth Tp.  V.  Graver,  125  Pa.  24 ;  Corbalis  v.  Newberry  Tp., 
132  Pa.  9. 

The  case  depended  on  questions  of  fact  presented  by  the 
evidence,  and  those  questions  were  exclusively  for  the  deter- 
mination of  the  jury.  For  that  purpose  the  evidence  should 
have  been  submitted  to  them  with  proper  instructions.  The 
specifications  of  error  are  sustained. 

Judgment  reversed,  and  a  venire  facias  de  novo 
awarded. 


MINERVA  S.  PATTERSON  v.  J.  M.  DUSHANE. 

APPEAL  BY  PLAINTIFF  FROM  THE  COURT  OF  COMMON  PLEAS 
OF  FAYETTE  COUNTY. 

Argued  May  14,  1890— Decided  October  6, 1800. 
[To  be  reported.] 

1.  When  the  qoestioo  is,  whether  certain  government  bonds  belonged  to 
the  estate  of  a  decedent,  an  interested  witness  may  testify  that  after 
the  decedent^s  death  he  fonnd  them  on  deposit  in  a  bank  in  her  name. 
That  this  fact  would  be  inferential  proof  that  they  were  so  deposited  in 
the  decedent^s  lifetime,  does  not  render  the  witness's  testimony  incom- 
petent: Rothrock  v.  Gallaher,  91  Pa.  108. 

2.  When  the  deposition  of  a  deceased  witness  has  been  read  in  evidence, 
it  is  competent,  for  the  purpose  of  affecting  its  credibility,  to  show  that 
the  witness,  after  the  deposition  was  taken,  declared  that  ho  had  made  a 
certain  mistake  in  his  testimony ;  though,  if  he  were  living,  he  should 
first  be  recalled  and  asked  whether  he  made  such  declaration. 

S.  But,  where  the  declaration  of  the  deposing  witness  was  merely  that  he 
had  made  a  mistake  in  his  testimony,  without  saying  what  the  mistake 
was,  then,  even  if  proof  of  his  declaration  were  inadmissible,  the  dec- 
laration would  be  of  insignificant  consequence,  and  its  admission  not 
error. 

4.  A  distributee,  who,  with  knowledge  that  certain  securities  have  been 
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iuventoried  as  part  of  a  decedent^s  estate  and  accounted  for  in  the  ex- 
ecutor's settlement,  confirmed  by  the  Orphans'  Court,  aooepts,  in  accord- 
ance with  a  decree  of  distribution,  a  share  of  a  fund  made  up  in  part  of 
their  proceeds,  is  estopped  from  afterwards  asserting  that  they  were 
his  own  private  property. 

Before  Sterkett,  Green,  Williams,  McCollum  and 
Mitchell,  JJ. 

No.  2  July  Term  1890,  Sup.  Ct;  court  below,  No.  171 
March  Term  1880,  C.  P. 

On  February  7, 1880,  Minerva  S.  Patterson  and  M.  M.  Pat- 
terson, her  husband,  brought  trover,  in  her  right,  against  Joshua 
M.  Dushane,  to  recover  the  value  of  ceitain  United  States 
bonds,  the  par  value  of  which  was  $10,500.  The  defendant 
pleaded  not  guilty. 

At  the  trial  on  February  2,  1882,  a  verdict  was  rendered  for 
the  defendant,  and  on  January  6, 1886,  judgment  was  entered 
thereon.  Upon  a  writ  of  error  No.  250  January  Term  1887, 
Sup.  Ct.,  the  judgment  was  reversed  and  a  venire  facias  de 
novo  awarded :  Patterson  v.  Dushane,  115  Pa.  334. 

At  the  second  trial,  on  February  22, 1888,  the  following  facta 
were  shown : 

Mrs.  Sidney  Connell,  who  died  in  November,  1875,  was  a 
childless  widow,  residing  at  the  time  of  her  death  in  Connells- 
ville.  She  was  an  aunt  of  the  plaintiff,  Mrs.  Patterson,  who 
for  some  time  prior  to  her  death  resided  with  her.  Mrs.  Patter- 
son was  at  that  time  unmarried,  her  name  being  Minerva  Cole- 
stock.  Mrs.  Connell  was  possessed  of  some  property,  and  it 
was  admitted  that  the  bonds  in  controversy  in  this  case  be- 
longed to  her  prior  to  July,  1875.  Testimony  for  the  plaintiffs 
tended  to  show  that  in  the  month  named  Mrs.  Connell  made  a 
gift  of  the  bonds  to  Mrs.  Patterson,  accompanied  with  delivery, 
and  that  in  October,  1875,  Mrs.  Patterson  handed  them  to  the 
defendant  for  safe  keeping. 

After  Mrs.  Council's  death,  a  will,  executed  by  her  May  27^ 
1875,  giving  legacies  to  Mrs.  Patterson  and  others,  making 
the  defendant  residuary  legatee  and  appointing  him  executor, 
was  admitted  to  probate,  and  letters  testamentary  thereon 
were  granted  to  the  defendant.  Acting  as  executor,  the  de- 
fendant had  an  inventory  and  appraisement  of  the  estate  made 


Digitized  by  LjOOQIC 


Pa.]  PATTERSON  v.  DUSHANE.  25 

Statement  of  Facts. 

and  filed,  the  bonds  in  question,  as  was  alleged,  being  included 
therein.  The  defendant,  testifying  on  his  own  behalf,  stated 
that  the  appraisers  and  himself,  while  engaged  in  making  up 
the  inventory,  went  to  the  Youghiogheny  Bank  and  there 
found  the  bonds  in  question  : 

Mr.  Boyle :  Now  I  offer  to  ask  the  witness  in  whose  name 
he  found  them  deposited  in  the  Youghiogheny  Bank. 

Mr.  Lindsey  :  If  the  court  please,  I  make  the  same  objection 
as  I  made  before,  that  the  answer  of  the  witness  involves  events 
happening  in  the  lifetime  of  Sidney  Connell,  necessarily ;  and 
therefore  he  is  incompetent  to  answer,  it  already  appearing 
from  the  evidence  of  the  plaintiff  that  the  bonds  were  de- 
posited, in  the  lifetime  of  Sidney  Connell,  by  Captain  Dushane 
for  Minerva  Patterson. 

By  the  court :  I  think  it  is  a  pretty  close  question,  Mr. 
Boyle,  but  I  am  disposed  to  rule  in  your  favor,  although  I 
have  very  serious  doubts  about  it.  We  will  overrule  the  ob- 
jection and  give  the  plaintiffs  an  exception.^ 

Q.  Now  you  may  state,  sir,  when  you  went  to  make  this 
appraisement  and  appraised  the  bonds,  in  whose  name  they 
were  then  standing  in  bank  ?  A.  They  were  standing  in  the 
name  of  Mrs.  Sidney  Connell. 

After  the  defendant  had  entered  upon  the  performance  of 
his  duties  as  executor,  an  appeal  to  the  Orphans'  Court  from 
the  decision  of  the  register,  admitting  the  will  to  probate, 
was  taken  by  one  or  more  of  the  heirs  at  law  of  Mrs.  Connell, 
which  resulted  in  a  decree  setting  aside  the  probate  of  the  will: 
Dushane's  App.,  4  W.  N.  78.  Thereupon,  Joseph  Colestock 
was  appointed  administrator  of  the  decedent's  estate.  The 
defendant  then  settled  a  final  account,  in  which,  as  was  al- 
leged, he  was  charged  with  the  bonds,  and  paid  over  the  bal- 
ance exhibited  by  the  account  to  the  administrator.  About 
the  time  of  instituting  the  will  contest,  the  parties  interested, 
including  Mrs.  Patterson,  entered  into  a  written  agreement 
providing  that  such  blood  relatives  of  the  decedent  as  were 
given  legacies  in  the  will  should  receive  them,  notwithstand- 
ing the  proceeding  might  result  in  setting  the  will  aside. 
Upon  the  settlement  of  the  administrator's  account  the  funds 
in  his  hands,  a  part  of  which,  as  was  alleged,  represented  the 
bonds  in  controversy  in  this  suit,  were  distributed  by  the  Or- 
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phans'  Court  in  accordance  with  that  agreement,  and  Mrs. 
Patterson  received  her  legacy  and  also,  as  was  alleged,  her 
proportionate  share  of  the  estate  as  one  of  the  heirs  at  law.* 
The  agreement  of  the  parties,  the  accounts  of  the  executor 
and  the  administrator,  the  auditor's  report  making  distribution, 
and  the  receipts  given  by  the  distributees,  were  all  in  evi- 
dence, but  none  of  them  were  printed  in  the  paper-book. 

Testimony  for  the  defendant  tended  to  prove  that  Mrs.  Pat- 
terson, when  she  received  her  distributive  share,  knew  that  the 
proceeds  or  value  of  the  bonds  had  been  paid  to  the  adminis- 
trator by  the  defendant  and  entered  into  the  balance  for  distri- 
bution. There  was  other  testimony  for  the  defendant  tending 
to  rebut  the  allegation  of  the  plaintiff  that  the  bonds  were  given 
to  her  by  Mra.  Connell. 

The  testimony  of  George  W.  Johnston,  one  of  the  plaintiff's 
witnesses,  had  been  taken  by  deposition,  and  the  witness  was 
dead  at  the  time  of  the  trial.  The  defendant  being  upon  the 
stand  as  a  witness,  his  counsel  asked  him  to  state  whether  he 
bad  had  a  conversation  with  Johnston  after  the  taking  of  that 
deposition  : 

A.  Yes,  sir. 

Mr.  Lindsey :  If  the  court  please,  I  think  that  would  not  be 
competent,  on  the  ground  that  that  witness  is  now  dead  and 
cannot  meet  the  testimony  of  the  witness. 

By  the  court :  I  think  that  the  witness  is  competent,  if  the 
testimony  is  competent.  The  objection  is  not  without  merit, 
although  we  will  rule  against  it. 

Mr.  Lindsey :  What  is  it  offered  for  ? 

Mr.  Boyle :  For  the  purpose  of  contradiction. 

Mr.  Lindsey :  I  object,  on  the  further  ground  that  the  coun- 
sel says  that  it  is  for  the  purpose  of  contradiction ;  and  the  tes- 
timony is  therefore  inadmissible,  because  the  witness  in  such 
case  must  be  asked  in  regard  to  the  conversation,  and  if  he  deny 
it  the  testimony  will  be  competent. 

By  the  court:  Objection  is  overruled;  exception.* 

Q.  You  may  now  state,  sii* ;  you  say  you  had  a  conversation 
with  him  about  his  testimony?  A.  Yes,  sir.  Q.  What  did  he 
say,  if  anything,  as  to  having  or  not  having  been  mistaken  in 

•See  Patterson's  App.,  116  Pa.  8. 
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the  matter  he  testified  to?  A.  He  said  that  he  supposed  that 
I  thought  hard  of  him  for  that  testimony,  but  it  was  all  a  mis- 
take, and  when  he  got  well, — ^he  was  sick  at  the  time, — ^but 
when  he  got  well,  he  would  help  me  set  the  matter  all  straight. 
Q.  Did  he  give  any  reason  why  it  was  a  mistake?  A.  He 
gave  no  reason.  I  asked  him  if  these  folks  here  knew  it,  and 
he  said  that  these  folks  here  knew  that  the  testimony  was  not 
right. 

At  the  close  of  the  testimony,  the  court,  Inghbam,  P.  J., 
charged  the  jury  in  part  as  follows : 

It  will  be  your  duty  to  ascertain,  first,  whether  there  was  a 
gift  of  these  bonds,  and  a  delivery  of  the  possession  of  them  by 
Sidney  ConneU  to  the  plaintiff,  Minerva  Patterson.  If  there 
was,  did  she  deliver  them, — Mrs.  Patterson, — to  Capt.  Dushane 
for  safe  keeping,  and  has  she  made  a  demand  upon  him,  and 
has  he  refused  to  return  them.  If  you  should  find  the  facts  to 
be  as  claimed  by  the  plaintifiEs  in  that  respect,  the  plaintiff 
would  be  entitled  to  a  verdict  at  your  hands  for  the  amount  of 
the  bonds,  with  their  interest  down  to  the  present  time,  unless 
she  has  estopped  herself  from  asking  a  verdict  at  your  hands, 
by  her  subsequent  acts.  So  that  one  of  the  first  matters  for 
you  to  determine  is  whether  there  has  been  a  gift  of  the  bonds 
by  Sidney  Connell  to  Minerva  Patterson,  and  a  delivery  of 
possession.  If  you  find  that  there  was  such  a  gift,  and  such  a 
delivery  of  possession,  then  it  will  be  your  duty  to  inquire, 
further,  as  to  whether  she  has  by  her  subsequent  acts  estopped 
herself  from  recovering  as  against  the  defendant  in  this  action 
the  amount  of  those  bonds. 

If  you  should,  in  the  first  instance,  determine  from  the  evi- 
dence that  there  was  no  such  gift  and  delivery  of  possession  of 
the  bonds,  as  claimed  by  the  plaintiff,  then  you  need  go  no 
further,  but  return  a  verdict  for  the  defendant.  But  if  you 
determine  from  the  evidence  that  there  was  such  a  gift  and  a 
delivery  of  the  possession,  then  it  would  be  your  duty  to  deter- 
mine from  the  evidence  whether  Mrs.  Patterson  has  estopped 
herself  from  now  claiming  the  amount  of  those  bonds  in  this 
action ;  and  it  will  be  your  duty  to  determine  from  the  evi- 
dence, whether  the  claim  set  up  by  the  defendant  as  to  her  acts 
after  the  setting  aside  of  the  will,  beginning  I  believe  with  the 


Digitized  by  LjOOQIC 


28  EASTERN  DISTRICT,  1890.  [137 

Charge  of  Court  below. 

date  of  this  agreement  for  the  setting  aside  of  the  will,  and  the 
collection  and  distribution  of  the  assets  of  the  estate,  that  she 
participated  in  that  distribution,  has  been  established  or  not. 
[If  you  should  find  from  the  evidence  that  Miss  Colestock,  or 
Mrs.  Patterson,  with  a  full  knowledge  that  the  bonds  had  been 
included  in  the  inventory  and  appraisement,  joined  with  the 
heirs  and  other  legatees  of  Sidney  Connell,  in  making  a  dis- 
tribution  or  in  sharing  in  the  distribution  of  the  assets  of  the 
estate,  including  these  bonds,  she  having  a  full  knowledge  that 
they  were  included  in  the  distribution,  and  she  having  received 
what  was  allowed  as  her  proportion  in  this  distribution,  she 
would  be  estopped  in  this  action,  and  would  not  now  have  a 
right  to  recover  a  verdict  at  your  hands  for  the  amount  claimed, 
or  any  other  amount.]  •  If,  however,  she  did  do  so  without 
full  knowledge ;  if  she  did  it  in  ignorance  of  the  fact  that  the 
bonds  were  included  in  the  inventory  and  appraisement,  and  in 
the  account,  first,  of  Capt.  Dushane  and  afterwards  in  the  ac- 
count of  Joseph  Colestock,  and  in  the  various  distributions 
made  by  the  auditor ;  if  in  all  these  matters  she  was  ignorant 
of  the  fact  that  those  bonds  were  included  in  those  distributions 
and  in  the  accounts,  then  she  would  not  be  bound  by  her  action 
and  would  still  have  a  right  to  recover  a  verdict  at  your  hands, 
provided  you  find  in  the  first  instance  that  there  was  a  gift  of 
the  bonds  and  a  delivery  of  possession.  If  she  did  these  things, 
as  claimed  by  the  defendant,  with  a  full  knowledge  of  the  fact 
that  the  bonds  were  included  in  the  inventory  and  appraise- 
ment, in  the  account  of  Dushane  and  the  account  of  Joseph 
Colestock,  and  received  her  proportion  of  the  distribution  of 
the  estate,  then  she  would  be  estopped  from  claiming  anything 
at  your  hands  and  your  verdict  would  be  for  the  defendant. 
It  will  be  simply  a  question  of  fact  under  the  evidence  in  the 
case 

The  verdict  of  the  jury  was  in  favor  of  the  defendant.  A 
rule  for  a  new  trial  having  been  discharged,  judgment  was  en- 
tered on  the  verdict,  when  the  plaintiffs  took  this  appeal,  as- 
signing for  error,  inter  alia : 

1,  2.  The  admission  of  the  defendant's  oflEers.^  * 

9.  The  part  of  the  charge  embraced  in  [  ]  • 


Digitized  by  LjOOQIC 


Pa.]  PATTERSON  v.  DDSHANE.  i' » 

Arguments. 

Mr.  It,  M.  Lindsey  (with  him  Mr.  A.  D.  Boyd  and  Mr.  R. 
E.  Umbel)  for  the  appellants : 

1.  The  defendant  was  not  competent  to  testify  in  what  name 
the  bonds  were  deposited.  When  testimony  as  to  a  fact  ex- 
isting after  death,  relates  to  that  which  existed  or  took  place 
in  the  decedent's  lifetime,  the  witness  is  incompetent,  if  inter- 
ested :  Tinstman  v.  Croushore,  104  Pa.  192 ;  Adams  v.  Ed- 
wards, 115  Pa.  211 ;  Shultz  v.  Boehme,  1  Mona.  245.  And  the 
defendant's  oflEer  to  contradict  the  witness  Johnston,  was  inad- 
missible, because  the  intended  contradiction  had  not  first  been 
called  to  the  attention  of  the  deposing  witness,  so  as  to  give 
him  an  opportunity  to  explain,  upon  the  witness  stand,  what 
he  had  previously  said :  Greenleaf  Ev.,  §  462 ;  Conrad  v.  Grif- 
fey, 16  How.  88 ;  Carlisle  v.  Hewley,  16  Ala.  623;  Bock  v. 
Weighant,  5  111.  App.  648 ;  State  v.  McGlaughlin,  44  la.  82 ; 
Hart  V.  Hudson  B.  Co.,  84  N.  Y.  66;  Uns  v.  Charlton,  12 
Gratt.  484;  The'Queen's  Case,  2  Brod.  &  Bing.  818. 

2.  This  case  does  not  come  under  the  doctrine  of  equitable 
estoppel.  That  applies  only  when  there  is  concealihent  or 
misrepresentation  of  material  known  facts ;  ignorance  of  the 
truth  on  the  part  of  the  other  party;  an  intention  that  the 
other  party  should  act ;  and  acts  done  or  omitted  by  him  on 
the  faith  of  the  representation:  Stevens  v.  Dermett,  51  N.  H. 
324 ;  People  v.  Brown,  67  111.  485.  The  party  invoking  the 
estoppel  must  have  been  misled  and  injured  by  acting  upon  the 
representation:  Diller  v.  Brubaker,  52  Pa.  498.  There  is 
nothing  in  the  evidence  to  bring  Mi-s.  Patterson  within  the 
rule.  Mere  acquiescence  or  waiver  of  right,  without  consid- 
eration, will  not  be  binding,  if  a  change  of  purpose  do  not  ma- 
terially affect  the  rights  of  others :  Ripley  v.  Insurance  Co., 
30  N.  Y.  136  (86  Am.  Dec.  862) ;  Cruger  v.  Dougherty,  43  N. 
Y.  107 ;  Watt  v.  McGallaird,  67  111.  518;  MiUer  v.  Miller,  6 
Heisk.  728. 

8.  Again ;  the  consent  or  acquiescence  must  have  been  with 
knowledge  of  the  facts,  and  sometimes  even  with  an  under- 
standing of  the  party's  rights  under  the  law :  Ellsworth  v.  Ells- 
worth, 88  la.  164 ;  Charlestown  v.  Commissioners,  109  Mass. 
270;  Berridge  v.  Glassey,  20  W.  N.  50 ;  Brown  v.  Dysinger, 
1  R.  408 ;  Eoontz  v.  Hammond,  62  ta.  177 ;  at  least,  unless  it 
is  shown  that  others  have  acquired  rights  on  the  faith  of  them : 
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Putnam  v.  Tyler,  117  Pa.  570;  Water's  App.,  36  Pa.  623; 
Edelman  v.  Yeokel,  27  Pa.  26.  Mrs.  Patterson  would  not  be 
estopped  even  by  giving  the  bonds  to  the  appraisers  as  a  part  of 
the  estate :  Sanford  v.  Sanford,  46  N.  Y.  69 ;  8.  0. 68  N.  Y.  723. 
Moreover,  the  defendant,  who  was  fraudulently  endeavoring  to 
have  these  bonds  brought  into  the  residuary  fund  which  he 
expected  to  take  under  the  will,  is  not  in  a  position  to  inyoke 
an  estoppel :  Hill  v.  Canfield,  63  Pa.  77. 

Mr.  Edward  Campbell^  for  the  appellee,  presented  no  paper- 
book. 

Opinion,  Mr.  Justice  Green: 

We  think  the  first  assignment  of  error  is  not  sustained. 
The  fact  as  to  the  name  in  which  the  bonds  were  found  to  be 
deposited  after  the  death  of  Sidney  Connell  was  a  fact  then  ex- 
isting. It  was  a  relevant  fact  of  which  it  was  proper  to  give 
evidence.  Nothing  more  than  this  particular  fact  was  offered 
to  be  proved.  The  fact  that  the  bonds  were  found  at  that 
time  to  be  deposited  in  the  name  of  Sidney  Connell  would  be 
inferential  proof,  only,  that  they  had  been  so  deposited  during 
the  life  of  Sidney  Connell.  In  Rothrock  v.  Grallaher,  91  Pa. 
108,  we  decided  a  very  similar  question,  and  held  that  the  tes- 
timony was  admissible,  because  it  simply  tended  inferentially 
to  prove  that  the  same  fact  existed  prior  to  the  death,  as  was 
found  to  exist  after  the  death  of  the  deceased  person.  We  re- 
affirmed this  distinction  in  the  case  of  Foster  v.  CoUner,  107 
Pa.  305,  and  again  in  Adams  v.  Edwards,  115  Pa.  211,  and  as 
we  think  it  perfectly  sound  we  see  no  reason  to  depart  from  it. 

As  to  the  second  assignment,  it  must  be  observed  that  the 
conversation  with  Johnston,  which  was  offered  in  evidence, 
took  place  after  his  deposition  had  been  taken.  He  could  not 
have  been  asked  the  question,  on  the  taking  of  his  deposition, 
whether  such  a  conversation  had  taken  place,  because  it  had 
not  then  occurred.  It  is  true  that  when  the  offer  was  made 
counsel  stated  it  was  for  the  purpose  of  contradiction,  but  that 
was  a  mistaken  view  of  the  true  character  of  the  testimony 
offered.  It  was  not  a  contradiction,  because  the  witness  John- 
ston had  not  been  asked  whether  he  had  ever  made  the  state- 
ment attributed  to  him.     But  it  was  his  own  declaration,  tending 
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to  impair  the  effect  of  his  previous  testimony,  and  as  such  we 
know  of  no  reason  why  it  was  not  competent.  Of  course,  if 
the  witness  had  then  been  living,  he  should  first  have  been 
recalled  to  the  stand,  and  asked  whether  he  had  made  the  dec- 
laration in  question.  But  that  was  impossible,  by  reason  of 
his  death ;  and  the  question  is,  whether,  if  a  witness  who  is 
dead  at  the  trial  has  declared  his  own  infamy  or  mistake  in 
giving  previous  testimony,  that  fact  may  be  proved  to  affect 
his  credit,  when  that  previous  testimony  is  offered  and  admit- 
ted on  the  present  trial.  In  this  instance,  the  declaration  of 
the  deceased  witness  was  of  the  most  insignificant  consequence. 
It  was  to  the  effect  that  the  witness  had  made  a  mistake  in  his 
fomner  testimony,  but  what  the  mistake  was  he  did  not  say, 
and  of  course  no  one  can  know  whether  it  was  serious,  or  triv- 
ial, or  what  it  was.  We  could  not  reverse  for  so  trifling  a 
cause,  even  if  we  thought  the  declaration  was  wrongly  admitted, 
which  we  do  not. 

The  remaining  assignments  are  pi*operly  discussed  together 
by  counsel  for  appellants,  as  they  really  raise  but  one  question. 
The  learned  court  below  very  carefully  and  with  entire  cor- 
rectness left  to  the  jury  the  question  whether  there  ever  was 
a  gift  of  the  bonds  in  suit  to  Mrs.  Patterson,  and  he  charged 
them  if  they  found  there  was  no  such  gift  their  verdict  should 
be  for  the  defendant.  The  jury  found  a  verdict  for  the  de- 
fendant, and,  if  there  were  no  other  questions  submitted  to 
them,  the  verdict  would  be  conclusively  settled  against  the 
plaintiff.  There  was  another  question  of  fact  submitted  to 
them,  however,  and,  as  no  special  verdict  was  taken,  we  can- 
not tell  on  which  question  the  finding  was  based.  The  case 
was  a  very  proper  one  for  a  special  verdict,  and  it  is  to  be  re- 
gi-etted  that  such  a  course  was  not  pursued,  as  we  would  then 
know  directly  how  the  jury  determined  the  question  of  a  gift. 
The  other  question  was,  supposing  that  there-  was  a  gift,  and 
the  jury  so  found,  whether  the  plaintiff  Mrs.  Pattei-son  had  by 
her  subsequent  conduct  estopped  herself  from  setting  it  up. 
It  was  alleged  in  support  of  the  estoppel  that  the  defendant, 
who  was  the  executor  of  Mrs.  Connell's  will,  had  charged  him- 
self, or  had  been  charged,  upon  proceedings  on  his  account, 
with  all  of  the  bonds  in  suit  as  a  part  of  the  estate  of  Mi-s. 
Connell ;  that  he  had  made  distribution  of  them  among  the 
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fiarties  entitled,  by  paying  them  over  to  the  administrator  who 
was  appointed  to  succeed  him  in  the  settlement  of  the  estate, 
(the  will  having  been  set  aside  by  an  j^reement  among  the 
lieirs  who  were  contesting  it;)  and  that  Mrs.  Patterson,  hav- 
ing full  knowledge  of  all  these  facts,  had  participated  in  the 
distribution  of  the  estate  including  these  bonds,  taking  the 
portion  coming  to  her  under  the  agreement  amongst  the  heira 
in  which  she  joined. 

We  are  asked  to  pass  upon  the  question  of  estoppel  arising 
upon  these  facts,  and  yet,  strange  to  say,  not  a  single  one  of 
the  various  papers,  records  and  documents  involved  in  the 
question,  is  printed  in  the  paper-book.  The  account  of  the 
defendant  as  executor  is  not  printed,  nor  the  account  of  the 
administrator  who  succeeded  him,  nor  any  of  the  receipts 
given  by  the  parties  for  their  several  shares,  including  the 
share  of  Mrs.  Patterson,  nor  the  report  of  the  auditor  show- 
ing the  distribution,  nor,  most  important  of  all,  the  agreement 
in  writing  executed  by  the  heirs  including  Mrs.  Patterson.  It 
appears  on  the  record,  in  the  appendix,  that  all  of  these  papers 
were  given  in  evidence,  and  also  the  decree  of  the  Orphans' 
Court  making  distribution ;  yet,  neither  the  decree  nor  any  of 
the  papers  is  printed,  and  we  are  therefore  not  acquainted  with 
their  contents.  In  these  circumstances  we  can  only  consider 
the  question  as  stated  by  the  court  in  the  charge  and  answer. 
In  the  charge  the  court  said : 

"  But  if  you  determine  from  the  evidence  that  there  was 
such  a  gift  and  delivery  of  the  possession,  then  it  would  be 
your  duty  to  determine  from  the  evidence  whether  Mrs.  Pat- 
terson has  estopped  herself  from  now  claiming  the  amount  of 
those  bonds  in  this  action ;  and  it  will  be  your  duty  to  deter- 
mine from  the  evidence  whether  the  claim  set  up  by  the  de- 
fendant as  to  her  acts  after  the  setting  aside  of  the  will, 
beginning,  I  believe,  with  the  date  of  this  agreement  for  the 
setting  aside  of  the  will,  and  the  collection  and  distribution  of 
the  assets  of  the  estate,  that  she  participated  in  that  distribu- 
tion, has  been  established  or  not.  If  you  should  find  from  the 
evidence  that  Miss  Colestock,  or  Mrs.  Patterson,  with  a  full 
knowledge  that  the  bonds  had  been  included  in  the  inventory 
and  appraisement,  joined  with  the  heirs  and  other  legatees  of 
Sidney  Connell  in  making  a  distribution  or  in  sharing  in  the 
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distribution  of  the  assets  of  the  estate,  including  these  bonds, 
she  having  a  full  knowledge  that  they  were  included  in  the 
distribution,  and  she  having  received  what  was  allowed  as  her 
proportion  in  this  distribution,  she  would  be  estopped  in  this 
action,  and  would  not  now  have  a  right  to  recover  a  verdict  at 
your  hands  for  the  amount  claimed,  or  any  other  amount.  If, 
however,  she  did  so  without  full  knowledge ;  if  she  did  it  in 
ignorance  of  the  fact  that  the  bonds  were  included  in  the  in- 
ventory and  appraisement  and  in  the  account,  first,  of  Capt. 
Dushane,  and  afterwards  in  the  account  of  Joseph  Colestock, 
and  in  the  various  distributions  made  by  the  auditor ;  if  in  all 
these  matters  she  was  ignorant  of  the  fact  that  those  bonds 
were  included  in  those  distributions  and  in  the  accounts,  then 
she  would  not  be  bound  by  her  action,  and  would  still  have  a 
right  to  recover  a  verdict  at  your  hands,  provided  you  find  in 
the  first  instance  that  there  was  a  gift  of  the  bonds,  and  a 
delivery  of  possession.  If  she  did  these  things,  as  claimed  by 
the  defendant,  with  a  full  knowledge  of  the  fact  that  the  bonds 
were  included  in  the  inventory  and  appraisement,  in  the  ac- 
count of  Dushane  and  the  account  of  Joseph  Colestock,  and 
received  her  proportion  of  the  distribution  of  the  estate,  then 
she  would  be  estopped  from  claiming  anything  at  your  hands, 
and  your  verdict  would  be  for  the  defendant." 

We  are  bound  to  assume  that  there  was  testimony  before 
the  jury  upon  all  the  matters  of  fact  thus  presented  in  the  charge, 
and  upon  that  assumption  it  is  perfectly  clear  to  us  that  there 
was  no  error  in  the  charge.  If  Mrs.  Patterson  knew  that  the 
bonds  were  all  included  as  a  part  of  the  estate  of  Mrs.  Connell, 
and  were  fully  accounted  for  by  the  defendant  as  her  executor, 
then,  when  she  accepted  a  distributive  share  of  the  estate,  in- 
cluding these  bonds,  she  assented  and  agreed  that  they  were  a 
part  of  that  estate,  and  hence  were  the  property  of  Mrs.  Con- 
nell at  the  time  of  her  death.  If  that  is  so,  she  accepted  the 
bonds  or  their  proceeds  as  a  part  of  the  assets  of  the  estate 
which  had  been  in  the  hands  of  the  defendant  as  Mrs.  Cou- 
ncil's executor,  and  by  him  fully  accounted  for  as  such  execu- 
tor. She  necessarily  assented  to  the  decree  of  the  Orphans' 
Court,  which  distributed  tlie  proceeds  of  the  bonds  as  a  part  of 
the  estate  of  Mrs.  Connell,  and  she  necessarily  agreed,  when 
she  accepted  a  distributive  share  of  those  proceeds,  that  it  was 
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the  defendant's  right  and  duty  to  account  for  these  bonds  as  a 
part  of  the  estate  of  Mrs.  Connell.  Having  done  all  this,  she 
certainly  would  not  be  at  liberty  to  assert,  by  the  present  action, 
that  the  bonds  were  no  part  of  the  estate  of  Mrs.  Connell,  but, 
on  the  contrary,  were  her  own  private  property  to  which  the 
defendant  had  no  right  as  executor.  In  this  action,  she  asks 
the  court  to  adjudge  that  the  bonds  were  her  own  property, 
after  she  has  assented  to  a  decree  of  the  Orphans'  Court  that 
they  were  the  property  of  Mi-s.  Connell,  and  had  accepted  a 
pai*t  of  the  proceeds  distinctively  because  they  were  such.  She 
certainly  cannot  do  this.  It  would  be  a  clear  fraud  upon  the 
defendant  to  permit  the  plaintiff  to  claim  from  him,  and  receive 
a  portion  of  the  bonds,  as  a  part  of  the  estate  of  Mrs.  Connell, 
which  it  was  his  legal  duty  to  account  for  to  her  as  a  part  of 
that  estate,  and  then  to  turn  around  and  claim  from  him  the 
whole  of  the  bonds  as  her  own.  When  she  asserted,  by  her 
claim  as  a  distributee,  that  she  was  entitled  to  a  share  of  the 
bonds,  because  they  were  part  of  Mrs.  Council's  estate,  she 
thereby  precluded  herself  from  subsequently  seeking  to  re- 
cover, and  asserting  that  they  were  her  own  bonds  all  the  time. 
The  two  conflicting  claims  are  at  war  with  each  other,  and  she 
cannot  be  heard  to  assert  both  in  the  courts.  The  court  told 
the  jury  that,  if  she  was  ignorant  of  the  fact  that  the  bonds 
were  included  in  the  inventory  and  in  the  distribution,  she 
would  not  be  estopped ;  but  the  jury  found  she  was  not  igno- 
rant, and  that  is  conclusive  against  her. 

Judgment  affirmed. 
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B.  J.  TUIT  V.  L.  E.  SMITH. 

APPBAL  BY  DEFENDANT  FBOM  THE  C0X7BT  OF  COMMON  PT.EAfl 
OP  PAYETTE  COUNTY. 

Argued  May  14, 1890— Decided  October  6, 1890. 

(a)  The  defendant  in  ejectment  showed  title  to  the  property  in  dispute 
by  proof  of  a  written  contract,  testamentary  in  form,  executed  by  the 
plaintiff^s  grantor  in  1884,  that  he  had  been  put  into  possession  under 
said  contract,  and  that  on  his  part  he  had  substantially  performed  all  its 
terms :  See  Smith  v.  Tuit,  127  Pa.  841 : 

1.  The  plaintiff,  holding  directly  from  the  same  grantor  under  a  deed  ex- 
ecuted in  August,  1885,  and  showing  no  facts  which  would  have  au- 
thorized his  grantor,  herself,  to  rescind  the  contract  contained  in  the 
testamentary  writing  under  which  the  defendant  went  into  possession, 
was  not  entitled  to  recover. 

Before  Stebbett,  Gbeen,  Williams,  McCollttm  and 
Mitchell,  JJ. 

No.  87  July  Term  1890,  Sup.  Ct.;  court  below,  No.  187 
June  Term  1886,  C.  P. 

On  April  5, 1886,  Belford  J.  Tuit  brought  ejectment  against 
Laura  E.  Smith,  for  a  certain  house  and  lot  in  New  Salem. 
The  defendant  pleaded  not  guilty. 

At  the  trial  on  October  8, 1888,  there  was  a  verdict  for  the 
plaintiff.  Judgment  having  been  entered,  on  writ  of  error  to 
No.  874  January  Term  1889,  Sup.  Ct.,  the  judgment  was  re- 
versed and  a  new  venire  awarded:  Smith  v.  Tuit,  127  Pa.  841. 

At  a  second  trial,  on  December  18, 1889,  the  plaintiff  put  in 
evidence  a  deed  to  himself  for  the  property  in  dispute  from 
Mrs.  Sarah  E.  Smith,  under  whom  the  defendant  also  claimed, 
which  was  dated  August  29, 1885 ;  also  an  article  of  agreement 
t)etween  himself  and  Mrs.  Smith,  with  a  bond  given  in  pursu- 
ance thereof,  and  testified  that  the  deed  was  executed  and  de- 
livered and  the  bond  was  given  under  said  agreement,  whereby 
he  undertook  to  take  Mrs.  Smith  and  cai*e  for  her  the  remain- 
der of  her  life,  in  consideration  of  said  conveyance. 

The  defendant  put  in  evidence  a  paper  purporting  to  be  the 
will  of  Sarah  E.  Smith,  dated  October  81, 1884,  portions  of 
which  were  as  follows : 
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'^Second.  I  will  and  bequeath  to  Laura  E.  Smith  all  my 
real  and  personal  property  of  whatsoever  kind  or  nature,  in- 
cluding house  and  lot  that  I  purchased  of  William  M.  Jones 
in  town  of  New  Salem,  adjoining  lands  of  Jacob  AUamon, 
Caleb  Antram  and  others.  I  desire  that  the  above  described 
property,  after  the  settlement  of  all  my  just  debts,  heretofore 
mentioned,  shall  be  for  his  kindness  and  care  toward  me  in 
sickness  and  in  health,  in  watchfulness  and  care  during  all  my 
natural  life,  and  at  my  decease  the  aforesaid  property  bhall  be- 
long to  the  said  Laura  E.  Smith,  his  heirs  or  assigns,  with  all 
rights,  liberties  and  hereditaments,  forever  and  forever. 

**  Third.  It  is  my  will  and  desire  that  the  said  Laura  E. 
Smith  have  possession  of  my  house  on  the  first  day  of  Novem- 
ber, 1884,  and  he  take  me  with  him,  and  that  he  take  care  of 
me  as  one  of  his  own  family." 

This  will  is  given  fully  in  the  report  of  the  former  trial. 

The  defendant  then  testified  at  length  and  adduced  the  tes- 
timony of  other  witnesses  as  to  the  way  in  which  the  execu- 
tion of  the  will  had  been  brought  about,  and  as  to  the  manner 
in  which  he  had  taken  care  of  Mrs.  Smith.  He  testified  also 
that  he  had  gone  into  possession  of  the  property  under  the 
wUl ;  that  Mrs.  Smith  had  lived  in  the  house  with  him  until 
near  Septembei^  1885,  when  she  went  -away,  without  having 
complained  about  his  treatment  of  her. 

Among  the  witnesses  called  by  the  plaintiff,  in  rebuttal,  was 
Mrs.  Sarah  E.  Smith,  portions  of  whose  testimony  were  as  fol- 
lows: 

"  Q.  Well,  you  went  to  live  with  Smith  there,  and  he  said 
he  gave  you  your  choice  of  rooms  ?  A.  Not  then,  he  didn't. 
Q.  But  when  you  came  to  move  ?  A.  Well,  he  spoke  to  me  once 
about  my  choice  of  rooms,  but  I  proposed  to  take  the  room  my- 
self. Q.  Who  fitted  it  up?  A.  Well,  I  suppose  her  and  him. 
Q.  Well,  whose  furniture  was  in  the  room?  A.  Why,  mine; 
and  she  had  a  couple  pieces  of  carpet;  my  carpet  wouldn't  fit. 
Q.  What  else  ?  A.  And  a  big  chair,  I  think ;  well,  after  while  I 
can't  tell  what — I  don't  know  what — my  carpet,  or  the  chairs — 
perhaps  the  carpet  wasn't  gone,  but  the  chairs  were  taken  up 
stairs.  Q.  They  had  taken  what  chairs  up  stairs  ?  A.  Why, 
their  own.  Q.  How  long  was  that  after  you  had  moved  there  ? 
A.  Why  it  wasn't  very  long.     Q.  What  kind  of  chairs  did  you 
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have  in  the  room?  A.  Why,  a  couple  for  me.  Q.  Who  took 
them  out?  A.  I  can't  tell  you.  Q.  Well,  did  you  ever  have 
any  conversation  with  them  about  it,  or  either  of  them.  A.  No, 
sir;  I  don't  know  that  we  had  any  particular  conversation. 
Q.  Well,  do  you  know  when  they  took  those  chairs  out? 
A.  And  put  them  up  stairs ;  and  I  said  to  Jennie,  what  did  you 
take  the  chairs  out  for?  Well,  Q.  What  did  she  say?  A.  I 
don't  know  what  she  said,  whether  she  said  anything;  she  was 
no  ways  talkative,  nor  I  wasn't,  when  I  had  nothing  to  talk 
about ;  and  so — ^well,  she  set  there — it  was  after  breakfast,  I 
think,  she  set  there — now  here's  the  important  point,  she  set 
there  with  her  elbow  on  the  side  of  the  chaii'  or  table,  I  can't 
tell  you  which,  but  this  way,  and  I  want  you  to  understand, 
and  she  said  to  me,  "  I  want  you  to  understand  that  I  am  boss 
here,"  she  said.  Q.  She  said  that  she  wanted  you  to  under- 
stand that  she  was  boss  there  ?  A.  Well,  I  didn't  say  no ;  after 
a  bit  I  repeated  it  to  Laura  Smith.  Q.  You  told  Laura  about 
it?  A.  Yes,  sir.  Q.  What  did  he  say?  A.  Well,  he  spoke 
an  ugly  word.  Q.  Well,  what  was  tJiat?  A.  Well,  I  can't 
tell  you.  Q.  What  kind  of  a  word  ?  A.  Well,  kind  of  a  swear ; 
and  here — ^what  was  I  going  to  say?  I  was  going  to  say,  I  am 
getting  forgetful.  Well  she  repeated  and  said  this, — Laura 
didn't  say,  I  don't  think  he  did —  Q.  Well,  what  was  it? 
A.  Well,  she  said  that  there  was  some  wonderful  thing  going 
to  happen  here.  Well,  I  said  nothing.  I  didn't  know  what  it 
was  even,  and  just  before  this  she  had  cut  my  shoe,  and  thinks 
I,  the  next  thing  will  be  my  throat.  I  just  thought  of  that  and 
that's  what  started  me  to  move.  As  God  is  my  father  and 
judge  this  is  the  truth.  Q.  Well,  how  was  Jennie  towards 
you,  was  she  kind  and  considerate,  did  she  treat  you  right? 
A.  Well,  she  supposed  so.  She  is  an  ignorant  woman,  and  I 
suppose  she  done  the  best  she  could ;  I  can't  compare  her  to 
anything  else.  There  is  some  people  in  this  latter  day  professes 
to  be  intelligent,  and  yet  they  don't  know  their  duty  to  an  old 
person.  Q.  Well,  how  did  Laura  treat  you  while  you  were 
staying  there  with  them  ?  A.  Well ;  only  sometimes  he  would 
take  a  spurt  in  ugliness ;  have  his  bad  words  you  know.     He  was 

just  middling.    He  done  the  best,  I  suppose,  he  knew  how 

Q.  Well  now,  just  state  briefly  why  you  left  Laura  and  his 
wife  ?    A.  Why  it  was  this  here  cutting  of  the  shoe  and  the 
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expression  that  she  made.  You  know  I  said  just  a  bit  ago 
that  she  said  that  "  there  is  going  to  be  dreadful  things  here." 
Well,  thinks  I,  what  in  the  world — she  never  explained  things 
very  fully,  and  when  she  said  that,  the  shoe  was  cut,  and  I 
thought  my  throat  would  go  next.  I  am  as  honest  as  eternity 
in  that  matter " 

Other  portions  of  the  witness's  testimony  are  referred  to  in 
the  opinion  of  the  Supreme  Court. 

At  the  close  of  the  testimony,  the  defendant  requested  the 
court  to  charge  the  jury : 

1.  That  the  plaintiff  has  shown  no  facts  which  would  justify 
Sarah  E.  Smith  in  rescinding  the  contract  contained  in  her 
will,  and  therefore  he  cannot  recover.* 

The  court,  Ewing,  P.  J.,  did  not  answer  the  defendant's 
point  specifically,  but  charged  the  jury  in  part  as  follows : 

[The  sole  question  for  you  to  determine  is  whether  or  not 
Laura  Smith  performed  his  part  of  the  agreement  under  that 
contract.  If  he  did,  he  is  entitled  to  hold  that  property  as 
against  the  plaintiff  in  this  action,  or  Sarah  Smith,  or  anybody 
claiming  under  her.  If  he  did  not,  if  he  failed  substantially 
to  perform  that  contract,  then  he  is  not  entitled  to  hold  pos- 
session of  that  property,  and  the  plaintiff  will  be  entitled  to 
recover. 

So  you  will  understand,  then,  that  your  inquiry  is  directed 
to  the  ascertainment  of  the  fact,  whether  or  not  the  defendant 
in  this  action,  Laura  E.  Smith,  has  substantially  performed  the 
contract  implied  and  in  part  expressed  in  the  paper  dated  Oc- 
tober, 1884,  and  signed  by  Sarah  Smith,  by  which  she  provides 
for  giving  him  this  property  at  her  death,  and  the  possession 
of  it  a  few  days  later,  at  which  time  he  did  take  possession.]  * 
His  part  of  that  contract  seems  to  have  been  to  take  her  with 
him  and  to  care  for  and  maintain  her,  and  treat  her  kindly  and 
considerately  the  rest  of  her  natural  life.  That,  he  says  he  has 
done.  She  went  with  him  when  he  took  possession  of  this 
property,  and  selected  her  rooms  in  the  house ;  they  were  fitted 
up  for  her  partly  with  her  own  furniture  which  she  had  had 
before,  and  partly  with  furniture  which  the  defendant  furnish- 
ed, and  she  remained  there  with  him  until  the  following  Sep- 
tember, a  period  of  some  ten  months,  and  then  she  left.     Now, 
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even  if  she  did  leave,  if  it  was  without  any  sufficient  reason, 
that  would  not  enable  her,  or  those  claiming  under  her,  to  re- 
cover possession  of  this  property [  If,  on  the  other  hand, 

he  failed  in  the  substantial  performance  of  his  part  of  that 
agreement,  did  not,  during  the  time  she  was  with  him,  accord- 
ing to  their  circumstances  and  her  needs  and  the  conditions  of 
the  parties,  take  care  of  and  maintain  her,  why  then  the  plaint- 
iff would  be  entitled  to  your  verdict.]  * 

The  jury  returned  a  verdict  for  the  plaintiff.  A  rule  for  a 
new  trial  having  been  discharged,  judgment  was  entered,  when 
the  defendant  took  this  appeal,  specifying  that  the  court  erred : 

1.  In  not  affirming  the  defendant's  point.^ 

2.  In  the  portions  of  the  charge  embraced  in  [  ]  *  * 

Mr.  Edward  Campbell  (with  him  Mr,  George  2>.  Howell^  Mr. 
E.  iT.  Beppert  and  Mr,  George  B,  Jeffries)^  for  the  appellant. 

Counsel  cited :  Stephen's  App.,  87  Pa.  202 ;  Delamater's 
Est,  1  Wh.  862 ;  Yard  v.  Patton,  18  Pa.  278 ;  Smethurst  v. 
Woolston,  6  W.  &  S.  106 ;  Taylor  v.  Saurman,  110  Pa.  8 ;  Er- 
win  V.  Myers,  46  Pa.  106. 

Mr.  A,  D,  Boyd  (with  him  Mr.  B.  E.  UmheU  Mr,  P.  S,  Mor- 
row and  Mr.  2>.  M.  Hertzog^,  for  the  appellee. 

Counsel  cited :  Cook  v.  Trimble,  9  W.  16 ;  Emery  v.  De- 
Golier,  117  Pa.  161 ;  Galland  v.  Schroeder,  21  W.  N.  108* 

Opinion,  Mr.  Jitsticb  Stbrrett  : 

Both  parties  to  this  action  of  ejectment  claim  under  Sarah 
Smith,  who  purchased  the  house  and  lot  in  controversy  in  Octo- 
ber, 1884,  and,  in  consideration  of  plaintiff's  agreement  to  sup- 
poi-t  and  maintain  her  during  life,  etc.,  conveyed  the  same  to 
him  by  deed  dated  August  29, 1885.  The  record  of  that  deed, 
together  with  plaintiff's  agreement  and  bond  of  even  date  there- 
with, was  given  in  evidence,  and  relied  on  by  him  as  evidence 
of  title  and  right  of  possession. 

The  defendant,  on  the  other  hand,  relied  on  a  prior  contract 
of  a  somewhat  similar  nature,  between  Mrs.  Smith  and  himself, 
not  in  the  form  of  a  conveyance  or  agreement  to  convey  the 
property  in  controversy  to  him,  but  evidenced  by  a  testamen- 
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tary  paper  executed  by  her  in  October,  1884,  wherein  she  de- 
vised the  house  and  lot  to  defendant,  ^^  for  his  kindness  and 
care  toward  me  in  sickness  and  in  health,  in  watchfulness  and 
care  during  all  my  natural  life,  and  at  my  decease  the  aforesaid 
property  shall  belong  to  the  said  Laura  E.  Smith,  his  heirs  or  as- 
signs, with  aU  rights,  liberties,  and  hereditaments  forever 

It  is  my  will  and  desire  that  the  said  Laura  E.  Smith  have  pos- 
session of  my  house  on  the  first  day  of  November,  1884,  and  he 
take  me  with  him,  ancl  that  he  take  care  of  me  as  one  of  his 
own  family."  It  was  admitted  that,  in  pursuance  of  what  is 
contained  in  the  paper,  and  in  accordance  with  the  mutual  un- 
derstanding and  agreement  of  both  parties,  the  defendant  went 
into  possession  and  took  Mrs.  Smith  with  him  as  a  member  of 
his  family.  She  selected  her  rooms  in  the  house.  They  were 
comfortably  fitted  up  for  her,  partly  with  her  own  furniture 
which  she  had  before,  and  partly  with  furniture  procured  by 
defendant.  She  remained  there  as  a  member  of  the  family  un- 
til the  following  September,  and  then  left  without  assigning 
any  satisfactory  cause  for  so  doing. 

When  this  case  was  here  in  1889,  it  was  held,  in  an  opinion 
by  our  Brother  Gbeen,  that  the  testamentary  paper  above  re- 
feiTed  to  might  operate  as  a  memorandum  of  contract  for  the 
sale  of  land  sufficient  to  comply  with  the  statute  of  frauds,  and, 
as  such,  it  was  admissible  in  evidence  during  the  lifetime  of 
the  testator :  that  such  a  paper,  without  evidence  of  anything 
done  under  it  by  the  devisee,  cannot  be  treated  as  anything  more 
than  a  will,  revocable  at  the  pleasure  of  the  testator ;  but,  when 
the  testator  has  put  the  devisee  in  possession  of  the  land,  and 
the  latter  has  complied  with  his  part  of  the  agreement,  the  de- 
vise loses  its  revocability,  and  must  be  treated  as  an  executed 
contract :  Smith  v.  Tuit,  127  Pa.  341.  The  defendant,  on  this 
trial,  undertook  to  prove  and  did  successfully  show  that  he 
was  put  in  possession  of  the  property  in  controversy  by  Mrs. 
Smith,  and  that  he  substantially  complied  with  his  part  of  the 
contract  by  taking  her  with  him  and  caring  for  her  '^  as  one  of 
his  own  family." 

The  plaintifiF  undertook  to  rebut  the  evidence  thus  introduced 
by  defendant,  but,  aside  from  showing  some  slight  annoyances 
and  inconveniences  such  as  are  likely  to  occur  in  any  ordinary 
family,  the  case  made  out  by  the  defendant's  evidence  was  not 
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successfully  assailed.  Mrs.  Sarah  Smith,  the  old  lady  who  con- 
veyed the  property  to  plaintiff,  was  his  main  witness ;  and,  as- 
suming her  testimony  to  be  true,  there  is  nothing  in  it  to  justify 
her  in  rescinding  the  contract  she  made  with  the  defendant, 
and  on  the  faith  of  which  he  expended  money  in  the  improve- 
ment of  the  property.  The  witness  was  ninety  years  old,  and 
testified  in  a  rambling  and  incoherent  manner,  such  as  might 
be  expected  of  one  of  her  advanced  years.  In  answer  to  the 
question,  "  How  did  the  defendant  treat  you  while  you  were 
staying  with  them  ?  "  her  answer  was :  "  Well ;  only  sometimes 
he  would  take  a  spurt  in  ugliness;  have  a  bad  word,  you 
know.  He  was  just  middling.  I  suppose  he  done  the  best 
he  knew  how."  Again;  in  answer  to  the  question  whether 
defendant's  wife  abused  her,  she  said :  "  Oh,  no,  not  partic- 
ularly, any  more  than  she  wasn't  very  much  of  a  talker  of  a 
woman,  nor  she  didn't  quarrel,  nor  nothing  of  the  kind." 
Again,  in  answer  to  the  question  whether  the  defendant  offered 
to  strike  her,  her  reply  was :  "  Oh,  no.  If  he  had,  he  would 
have  got  a  black  nose." 

Without  referring  at  length  to  the  plainti£Ps  rebutting  evi- 
dence, it  is  sufficient  to  say  that  there  appears  to  be  nothing  in 
any  of  it  that  would  justify  a  rescission  of  the  contract  in  pur- 
suance of  which  defendant  was  put  in  possession  of  the  prem- 
ises in  controversy.  In  view  of  the  insufficiency  of  plaintifiTs 
rebutting  testimony,  the  court,  in  defendant's  first  point  for 
charge,  was  requested  to  instruct  the  jury  **  that  the  plaintiff 
has  shown  no  facts  which  would  justify  Sarah  Smith  in  rescind- 
ing the  contract  contained  in  her  will,  and  therefore  he  cannot 
recover."  We  think  this  point  should  have  been  affirmed. 
The  plaintiff  was  certainly  in  no  better  position  than  Mrs. 
Smith  would  have  been,  if  she  had  brought  the  action  herself 
without  having  conveyed  the  property.  The  case  may  be  re- 
garded as  a  close  one,  but,  on  a  careful  review  of  the  evidence, 
we  are  of  opinion  that  it  should  not  have  been  submitted  to  the 

Judgment  reversed* 
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MARY  ROBB  ET  AL.  v.  CONNELLSVILLE.  BOR. 

APPEAL  BY  PLAINTIFPS  FBOM  THE  COURT  OF  COMMON  PLEAS 
OF  FATBTTB  COUNTY. 

Argued  May  14,  1890— Decided  October  6,  1890. 
[To  be  reported.] 
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The  reasonable  care  which  the  law  exacts  of  all  persons,  in  whatever 
they  do  involving  the  risk  of  injury,  requires  travelers  on  tlie  footways 
of  public  streets  to  look  where  they  are  going ;  especially,  when  they 
ore  about  to  step  upon  the  crossing  of  an  intersecting  street,  where  they 
are  bound  to  expect  the  continuity  if  not  the  level  of  the  pavement  to 
be  broken. 

A  plaintiff,  suing  for  an  injmy  received  by  falling  over  the  footway  of 
a  street  crossing,  raised  six  inches  above  the  level  of  the  footway  upon 
which  she  was  walking,  should  be  nonsuited  for  contributory  negli- 
gence, when  it  appears  from  her  own  testimony  that  she  could  have 
seen  the  obstruction  had  she  looked  where  she  was  going,  and  that  her 
fall  resulted  from  a  failure  so  to  look. 
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f  35  SC  '3131  Mitchell,  JJ. 

No.  86  July  Term  1890,  Sup, 
,,^    ,^       March  Term  1886,  C.  P. 


Before    Sterrbtt,  Green,   Williams,    McCollum  and 


Ct. ;  court  below.  No.  288 


On  February  19,  1886,  Mary  Robb  and  James  Robb,  her 
husband,  brought  case,  in  her  right,  against  the  borough  of 
ConneUsville,  to  recover  damages  for  personal  injuries  suffered 
by  Mrs.  Robb,  as  she  alleged,  through  the  negligence  of  the 
defendant.     The  defendant's  plea  was  not  guilty. 

At  the  second  trial,  on  January  27, 1890,  the  following  facts 
were  shown  upon  the  part  of  the  plaintiff : 

On  the  evening  of  October  15,  1885,  Mrs.  Robb,  the  plaint- 
iff, who  was  sixty-four  years  of  age  and  in  the  possession  of 
all  her  faculties,  was  passing  along  Pittsburgh  street  in  Con- 
neUsville. When  she  reached  the  intersection  of  that  street 
with  Peach  street,  she  tripped  and  fell  over  the  end  of  a  plank 
walk  which  formed  the  foot-crossing  of  Peach  street,  as  it 
reached  Pittsburgh  street,  and  received  injuries  in  her  fall. 
Some   time   before   her  injury,  the  borough  authorities  liad 
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raised  this  walk  so  as  to  enlarge  the  capacity  of  the  culverts 
running  along  the  sides  of  Peach  street,  underneath  it.  As 
thus  raised,  the  top  of  the  plank  crossing  was  above  the  level 
of  the  regular  sidewalk  on  Pittsburgh  street,  and  a  person  walk- 
ing along  that  street  would  have  to  make  an  abrupt  step  up- 
ward of  from  four  to  six  inches,  to  get  upon  the  crossing. 

Benjamin  Pritchard,  a  witness  for  the  plaintiffs  being  upon 
the  stand,  the  plaintiffs'  counsel  offered  to  show  by  him  "  that 
shortly  before  the  plaintiff  fell  at  this  place,  on  the  street  of 
Connellsville,  other  persons  had  fallen  in  a  similar  way  to  the 
way  she  fell,  by  stumbling  on  this  elevation ;  this  for  the  pur- 
pose of  showing  it  was  a  dangerous  place." 

Mr.  Boyd :  We  object  that  it  is  not  competent. 

By  the  court :  Objection  sustained ;  exception.  * 

The  plaintiff,  Mrs.  Robb,  testifying  on  her  own  behalf,  stated 
that  her  accident  occurred  in  the  early  evening,  while  it  was 
still  light  enough  to  recognize  people  across  the  street  and  to 
count  money ;  that  it  was  light  enough  for  her  to  have  seen 
the  obstruction  if  she  had  looked,  but  she  did  not  know  it  was 
there,  and  therefore  did  not  pay  any  attention  to  the  pavement. 
Extracts  from  her  testimony  are  quoted  in  the  opinion  of  the 
Supreme  Court,  infra. 

At  the  close  of  the  testimony  for  the  plaintiff,  the  defendant 
moved  the  court,  Ewing,  J.,  for  a  judgment  of  nonsuit : 

By  the  court:  The  evidence  here  on  the  part  of  the  plaintiff 
discloses  the  fact  that  this  accident  occurred  at  a  street  cross- 
ing, where  care  on  the  part  of  the  foot  passengers  is  especially 
required;  and,  the  plaintiff  herself  having  testified  that  she 
could  have  seen  the  obstruction  if  she  had  looked,  and  did  not 
look,  and  that  if  she  had  seen  it  she  could  have  avoided  it,  oi' 
could  have  easily  surmounted  it,  I  am  of  the  opinion  that  the 
case  discloses  contributory  negligence  on  her  part,  and  the  mo- 
tion for  compulsory  nonsuit  is  thei-efore  sustained.* 

A  motion  to  take  off  the  nonsuit  having  been  refused,  the 
plaintiffs  took  this  appeal,  assigning  for  error : 

1.  The  refusal  of  plaintiffs'  offer.* 

2.  The  refusal  to  take  off  the  nonsuit.* 

Mr.  JSdward  Campbell^  for  the  appellants : 

1.  A  ti-aveler  has  a  right  to  presume  that  a  highway  in  con- 
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stant  use  is  reasonably  safe  for  ordinary  travel,  and  is  not 
bound  to  look  far  ahead  to  avoid  defects  which  ought  not  to 
exist:  2  Shearman  &  Redf.  on  Negl.,  §876;  Thompson  v. 
Bridgewater,  7  Pick.  188 ;  nor  to  keep  his  eyes  constantly  on 
the  pavement :  Woods  v.  Boston,  121  Mass.  337.  The  ques- 
tion whether  the  plaintiff  was  guilty  of  contributory  negligence, 
was  for  the  jury :  West  Chester  R.  Co.  v.  McElwee,  67  Pa. 
Sll ;  Longenecker  v.  Railroad  Co.,  106  Pa.  328  ;  Philadelphia 
V.  Smith,  23  W.  N.  242 ;  Delaware  R.  Co.  v.  Jones,  128  Pa. 
308 ;  Turnpike  Co.  v.  Railroad  Co.,  64  Pa.  345  ;  PhUa.  etc.  R. 
Co.  V.  Stinger,  78  Pa.  219 ;  Schum  v.  RaUroad  Co.,  107  Pa.  8; 
Lee  V.  Woolsey,  109  Pa.  124 ;  Penna.  R.  Co.  v.  Coon,  111  Pa. 
430 ;  Taylor  v.  Canal  Co.,  113  Pa.  162 ;  Neslie  v.  Railway  Co., 
113  Pa.  300. 

2.  That  evidence  of  similar  accidents  to  other  persons,  at 
the  same  place,  caused  by  the  same  defect,  is  admissible,  has 
been  repeatedly  decided :  District  of  Columbia  v.  Armes,  107 
U.  S.  619 ;  Quinlan  v.  Utica,  11  Hun  217 ;  8.  c.  74  N.  Y.  603 ; 
Chicago  V.  Powers,  42  111.  168  (89  Am.  Dec.  418) ;  Augusta 
V.  Hafers,  61  Ga.  48  (34  Am.  Rep.  95) ;  House  v.  Metcalf,  27 
Conn.  630;  Calkins  v.  Hartford,  33  Conn.  57;  Darling  v. 
Westmoreland,  52  N.  H.  401  (13  Am.  Rep.  55) ;  Hill  v.  Rail- 
road Co.,  55  Me.  439 ;  Kent  v.  Lincoln,  32  Vt.  691 ;  Delphi  v. 
Lowery,  74  Ind.  520  (39  Am.  Rep.  98).  The  testimony  ex- 
cluded was  proper  to  show  that  the  walk,  as  tested  by  use, 
was  dangerous  and  unsafe ;  it  did  not  present  a  new  issue  upon 
which  the  defendant  was  not  required  to  be  prepared :  Topeka 
V.  Sherwood,  38  Alb.  L.  J.  143 ;  Patterson's  Ry.  Ace.  Law, 
421 ;  Gordon  v.  Railroad  Co.,  58  N.  H.  396 ;  Morse  v.  RaU- 
road Co.,  30  Minn.  465 ;  11  Am.  &  Eng.  R.  Cases,  168. 

Mr.  B.  U.  Umbel  (with  him  Mr.  A.  D.  Boyd)^  for  the  ap- 
pellee. 

Counsel  cited:  As  to  evidence  of  injuries  to  other  persons: 
1  Greenl.  Ev.,  §  52 ;  Lincoln  v.  Manufacturing  Co.,  9  Allen 
181 ;  Hawks  v.  Charlemont,  110  Mass.  110 ;  Cutter  v.  Howe, 
122  Mass.  541.  As  to  contributory  negligence :  Beach  on  Cont. 
Negl.,  §  9;  Cremer  v.  Portland,  36  Wis.  92 ;  Butterfield  v.  For- 
rester, 11  East  60 ;  Buzby  v.  Traction  Co.,  126  Pa.  559 ;  Mar- 
land  V.  Railroad  Co.,  123  Pa.  487 ;  Penna.  R.  Co.  v.  Bell,  122  Pa. 
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58 ;  Moore  v.  Railroad  Co.,  108  Pa.  849 ;  Reading  etc.  R.  Co.  v. 
Ritchie,  102  Pa.  425;  Can-oU  v.  Railroad  Co.,  12  W.  N.  348; 
Moi^n  V.  Railroad  Co.,  23  W.  N.  189 ;  Creed  v.  Railroad  Co., 
86  Pa.  139;  Thirteenth  St.  Ry.  Co.  v.  Boudrou,  92  Pa.  475; 
Baker  v.  Fehr,  97  Pa.  70;  McCuUy  v.  Clarke,  40  Pa.  399; 
Phila.  etc.  R.  Co.  v.  Hummell,  44  Pa.  375 ;  Phila.  etc.  R.  Co. 
V.  Yerger,  73  Pa.  121 ;  Catawissa  R.  Co.  v.  Armstrong,  52  Pa. 
282 ;  Goshom  v.  Snaith,  92  Pa.  435 ;  King  v.  Thompson,  87 
Pa.  366 ;  Hoag  v.  Railroad  Co.,  85  Pa.  293. 

Opinion,  Mr.  Justice  Mitchbll: 

That  the  reasonable  care  which  the  law  exacts  of  all  persons 
in  whatever  they  do  involving  risk  of  injury,  requires  travelers, 
even  on  the  footways  of  public  streets,  to  look  where  they  are 
going,  is  a  proposition  so  plain  that  it  has  not  often  called  for 
formal  adjudication.  But  it  has  been  expressed  or  manifestly 
implied  in  enough  of  our  own  cases  to  constitute  authority  for 
those  who  need  it.  Thus  in  Barnes  v.  Sowden,  119  Pa.  63,  the 
court  below  instructed  the  jury  that  "  persons  who  walk  along 
the  footways  or  cross  the  streets  of  our  city  are  bound  to  use  their 

own  faculties The  plaintiff  was  bound  to  use  her  eyes. 

Not  that  she  was  to  keep  her  eyes  constantly  and  at  every  moment 
upon  the  pavement,  but  she  was  bound  to  do  what  people  walk- 
ing along  the  streets  ought  to  do  as  they  walk  the  streets  in 
order  to  use  them  safely.*'  It  was  held  that  even  this  instruc- 
tion was,  under  the  evidence,  too  favorable  for  the  plaintiff,  that 
the  obstruction  was  such  as  she  was  bound  to  see,  and  that  her 
negligence  was  too  clear  to  be  left  to  the  jury.  So,  in  the  some- 
what similar  case  of  King  v.  Thompson,  87  Pa.  365,  this  court 
held  that  walking  into  an  opening  left  for  light  and  ventilation, 
and  extending  fifteen  or  sixteen  inches  from  the  wall  of  the  house, 
was  negligence  per  se,  the  present  Chief  Justice  saying :  "  Per- 
sons using  public  streets  ought  also  to  exercise  some  little  cau- 
tion." In  Dehnhardt  v.  Philadelphia,  15  W.  N.  214,  the  judge 
below,  who  tried  the  case  without  a  jury,  said  in  his  findings  of 
law  that  the  condition  of  the  pavement  "  could  have  been  seen 

by  the  plaintiff  if  she  had  given  attention  to  it The  duty 

of  vigilance  is  as  obligatory  on  the  citizen  as  on  the  municipal- 
ity;" and  this  court  said,  in  a  per  curiam  opinion,  that  the  law 
was  correctly  declared.    In  Philadelphia  v.  Smith,  23  W.  N.  242, 
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the  court  below  charged  the  jury  that  plaintiff  could  not  recover 

"if  there  was  negligence  on  her  part in  walking  without 

seeing  where  she  was  going ; "  and  this  part  of  the  chai'ge  is 
quoted  with  approval  by  onr  Brother  Stbrrbtt  in  affirming  the 
judgment.  See,  also,  Dickson  v.  Hollister,  128  Pa.  421,  and 
Buzby  V.  Traction  Co.,  126  Pa.  659. 

With  the  measure  of  duty  thus  established  by  our  own  cases, 
it  is  not  necessary  to  discuss  the  numerous  citations  by  appel- 
lant of  more  or  less  apposite  decisions  in  other  states.  The  sub- 
stantial question  for  our  consideration  is  whether  the  plaintiffs 
negligence  was  so  clear  that  the  learned  judge  was  right  in  de- 
termining it  as  a  matter  of  law,  or  whether  it  ought  to  have  been 
left  to  the  jury. 

The  accident  took  place  in  the  early  evening,  when,  accord- 
ing to  plaintiffs  own  testimony,  it  was  light  enough  to  recog- 
nize persons  across  the  street,  to  tell  the  denominations  of 
bank-notes,  and  to  see  and  step  upon  the  plank,  if  she  had  been 
looking.  In  the  course  of  reiterated  descriptions  of  the  occur- 
rence, in  her  examination  and  cross-examination,  she  says :  "  I 
just  stumped  my  toe,  and  fell.    I  stumped  my  toe  on  something 

like  a  board  step,  I  thought I  was  just  walking  along, 

and  went  to  step,  and  didn't  step  high  enough,  and  away  I 
went.    I  just  stepped  as  I  was  stepping  along,  as  I  always  did 

as  I  was  walking  along I  could  have  seen  it ;  it  was 

light  enough  for  me  to  have  seen  it,  if  I  had  known  it  was 
there ;  but  I  didn't  know  it  was  there.  I  didn't  pay  any  atten- 
tion to  the  pavement Wasn't  looking  or  thinking  of 

anything ;  only  walking  along.  Was  just  walking  along,  and 
went  to  step,  and  didn't  step  high  enough,  and  caught  my  foot, 
and  I  went. "  And  so  on  through  all  this  repetition  of  naive 
and  homely,  but  evidently  truthful  expressions,  her  description 
runs  for  fourteen  printed  pages  without  once,  at  any  point, 
giving  even  a  hint  that  she  was  looking  or  paying  any  attention 
to  where  she  was  going.  The  precise  place  of  the  accident  was 
one  where  she  had  to  step  from  the  foot  pavement  to  the 
planked  street  crossing,  where  she  was  bound  to  expect  the 
continuity  if  not  the  level  of  the  pavement  to  be  broken,  and 
where  it  was  therefore  especially  incumbent  on  her  to  use  her 
eyes.  The  general  result  of  her  own  testimony  clearly  is  that 
she  was  not  paying  such  attention  as  the  situation  required. 
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This  is  concisely  and  forcibly  sammed  up  by  the  learned  Jadge 
in  entering  the  nonsuit,  and  his  action  must  be  sustained. 

Judgment  affirmed. 


W.  J.  MILLER,  FOR  USE,  v.  T.  D.  MILLER. 

APPEAL    BY  8.  THOMPSON  BT  AL.,  USB  PLAINTIFFS,  FBOM 
THE  COURT  OP  COMMON  PLEAS  OF  FAYETTE  COUNTY. 

Aigued  May  14,  1800— Decided  October  6,  1890. 

(a)  The  plaintiff  in  a  judgment  assigned  a  portion  of  it,  entered  satisfao- 
tion  as  to  the  balance,  and  afterward  became  the  owner  of  the  land 
boond  by  the  lien  thereof.  The  lien  of  the  judgment  haying  subse- 
quently expired,  he  signed  a  paper  upon  which  judgment  of  revival  was 
entered  against  him  by  the  prothonotary. 

(6)  The  paper  was  a  blank  form  filled  up,  butjt  was  not  signed  by  the 
judgment  defendant,  and,  against  the  latter,  judgment  was  subsequently 
taken  upon  two  nihils.  Execution  having  issued,  a  rule  was  granted 
to  show  cause  why  the  judgment  against  the  plaintiff  should  not  be 
stricken  off: 

1.  The  judgment  was  a  nullity  in  law  because  not  authorized  by  the 
agreement. 

2.  The  signature  of  the  judgment  plaintiff  to  the  paper  filed  was  consis- 
tent with  an  intention  on  his  part  to  charge  his  land  by  the  revival,  and, 
unexplained,  a  court  exercising  equitable  jurisdiction  might  be  justified 
in  treating  the  execution  of  the  paper  as  having  been  with  that  intent. 

3.  But,  an  averment  of  the  petition,  that  *•  there  was  no  intention  on  the 
part  of  the  petitioner  to  confess  a  judgment  against  himself,"  being  un- 
denied  by  the  answer,  the  paper  as  filed  was  insufficient  to  authorize  the 
judgment  to  be  entered  against  the  petitioner,  and  it  was  properly 
stricken  off. 

Before  Sterrett,  Green,  Williams,  McCollum  and 
Mitchell,  JJ. 

No.  40  July  Tei-m  1890,  Sup.  Ct. ;  court  below.  No.  194 
December  Term  1888,  C.  P. 

On  November  2, 1888,  to  the  number  and  term  of  the  court 
below,  above  given,  a  scire  facias  was  issued  to  revive  a  judg- 
ment entered  on  August  4, 1883,  to  No.  164  September  Term 
1888,  in  favor  of  William  J.  Miller  against  Thomas  D.  Miller, 
for  «4,331.69. 
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The  record  of  the  original  judgment  showed  that  on  August 
14,  1883,  the  plaintiff  had  assigned  $2,500  of  it  to  Samuel 
Thompson  and  Bridget  Thompson,  and  that  on  September  12, 
1885,  he  had  entered  satisfaction  as  to  that  part  not  so  as- 
signed. 

On  November  3, 1888,  by  writing  of  William  J.  Miller,  dated 
October  17, 1888,  the  prothonotary  entered  judgment  "  thereon 
in  favor  of  plaintiff  and  against  defendant  *'  for  the  sum  of 
$2,873.91,  the  balance  of  debt  and  interest  due  on  the  original 
judgment.  On  November  15th,  the  writ  issued  was  returned 
served  upon  W.  J.  Franks,  terre-tenant,  and  nihil  habet  as  to 
Thomas  D.  Miller ;  and,  on  December  10th,  an  alias  writ  was 
issued,  which  was  subsequently  returned  nihil  habet  as  to 
Thomas  D.  Miller,  and  on  January  17, 1889,  judgment  was 
entered  in  favor  of  the  plaintiff  and  against  the  defendant 
Thomas  D.  Miller  on  two  nihils,  for  $2,873.91,  and  writ  of 
fieri  facias  issued. 

On  February  5, 1890,  William  J.  Miller  presented  his  peti- 
tion averring : 

"  That  on  August  4, 1883,  a  judgment  was  entered  in  the 
Court  of  Common  Pleas  of  Fayette  county  at  No.  164  Septem- 
ber Term  1883,  against  one  Thomas  D.  Miller  and  in  favor  of 
your  petitioner  for  $4,331.69 ;  that,  at  the  time  said  judgment 
was  confessed  and  entered,  the  said  Thomas  D.  Miller  was  the 
owner  of  a  tract  of  land  situate  in  Luzerne  township,  said 

county, on  which  land  the  above  judgment  became  a 

lien;  that  on  August  14,  1883,  the  plaintiff  in  said  judgment, 
by  his  writing  filed,  for  value  received  assigned  and  trans- 
ferred $2,500  of  the  same  to  Samuel  Thompson  and  Bridget 
Thompson ;  that  on  September  8, 1885,  Thomas  D.  Miller  ex- 
ecuted and  delivered  a  deed  for  the  premises  described  to 
William  J.  Miller,  your  petitioner,  which  deed  is  duly  recorded 
in  the  recorder's  oflBce  of  Fayette  county;  that  on  Septem- 
ber 12,  1885,  satisfaction  was  entered  for  that  part  of  said 
judgment  not  assigned ;  that  on  November  3, 1888,  after  the 
expiration  of  the  lien  aforesaid  upon  said  land,  what  purports 
to  be  an  amicable  scire  facias  between  the  plaintiff  and  defend- 
ant in  said  judgment  to  revive  the  same  was  issued,  signed  by 
William  J.  Miller,  your  petitioner,  a  copy  of  which  is  as  fol- 
lows : 
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" '  In  the  Court  of  Common  Pleas  of  the  county  of  Fayette, 
of  December  Term  1888.    No. 

^^' Amicable  scire  facias  sur  judgment  No.  164  September 
Term  1883. 

"*  William  J.  Miller,  for  use,  etc.,  v.  Thomas  D.  Miller,  with 
notice,  etc. 

"*It  is  hereby  agreed  that  a  scire  facias  upon  the  above 
judgment  may  be  entered  with  the  same  efiEect  as  if  a  scire  fa- 
cias to  revive  the  same  had  been  regularly  issued,  served  per- 
sonally on  the  defendant  by  the  sheriff  of  said  county  and  duly 
so  returned,  and  that  a  judgment  be  entered  thereon  in  favor 
of  the  plaintiff  and  against  the  defendant  for  the  sum  of 
twenty-eight  hundred  and  seventy-three  and  ^  dollars,  being 
amount  of  debt  and  interest  now  due  on  the  original  judgment. 

"^  Dated,  Oct.  17, 1888.  William  J.  Millek. 

"^$2,873.91.' 

''  That  on  the  paper  aforesaid  a  judgment  of  $2,873.91  was 
entered  against  your  petitioner  by  the  prothonotary  of  Fayette 
county  at  No.  194  December  Term  1888;  that  at  the  time  of 
signing  said  paper  there  was  no  intention  on  the  part  of  your 
petitioner  to  confess  a  judgment  against  himself,  and  that  the 
paper  so  signed  does  not  justify  or  warrant  the  entry  of  a  judg- 
ment against  him. 

"Your  petitioner  therefore  prays  your  Honor  that  said  judg- 
ment entered  against  him  by  the  prothonotary  as  aforesaid 
may  be  stricken  from  the  record,"  etc. 

A  rule  granted  having  been  sei-ved,  Samuel  Thompson,  for 
the  use  plaintiffs  in  said  judgment,  made  answer  showing : 

"  That  nothing  set  forth  in  the  said  petition  is  cause  for  strik- 
ing the  said  judgment  off  the  record,  as  prayed  for  in  the  said 
petition,  because  at  the  time  of  signing  the  said  amicable  scire 
facias  set  forth  in  said  petition,  on  which  said  judgment  was 
entered,  the  said  William  J.  Miller  was  the  owner  of  certain 
lands  which  he  bought  from  the  said  Thomas  D.  Miller  while 
the  said  land  was  still  subject  to  the  lien  of  the  said  judgment,^ 
and  was  therefore  a  terre-tenant  of  lands  originally  bound  by 
said  judgment,  and  was  justly  and  morally  bound  to  pay  the 
same." 

The  proceeding  having  been  set  down  for  hearing  on  petition 
and  answer,  after  argument  thereof,  the  court,  Ewing,  J.,  on 
Vol.  cxxxvii — 4 
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April  4, 1890,  ordered  that  the  rule  be  made  absolute,  and  that 
said  judgment  against  William  J.  Miller  be  stricken  from  the 
record.  Thereupon,  the  use  plaintifiFs  took  this  appeal  assign- 
ing the  said  order  for  error. 

Mr.  Edward  Campbell^  for  the  appellants. 

Counsel  cited :  Penna.  R.  Co.  v.  Shay,  82  Pa.  198 ;  Richards' 
App.,  127  Pa.  68 ;  North  v.  Williams,  120  Pa.  109;  Day  v.  Os- 
bom,  19  W.  N.  443;  White  v.  Smith,  33  Pa.  186. 

Mr.  S.  L.  Mestrezat  (with  him  Mr,  A.  0.  Hagan)^  for  the  ap- 
pellee. 

Opinion,  Mr.  Justice  Mitchell  : 

The  judgment  of  revival  is  entered  upon  what  purports  to  be 
an  agreement  for  an  amicable  scire  facias.  But  the  alleged 
agreement  is  a  nullity,  because  the  only  judgment  it  authorizes 
is  one  against  the  defendant,  and  the  defendant  has  not  signed 
the  agreement.  The  judgment  that  was  actually  entered  on 
the  agreement,  against  the  plaintiff,  was  equally  bad,  because 
the  agreement,  even  if  it  had  been  otherwise  valid,  did  not  au- 
thorize any  such  judgment.  On  the  face  of  the  record,  there- 
fore, as  it  stood  at  the  time,  the  judgment  of  revival  was  in  law 
not  merely  irregular,  but  absolutely  void.  There  was  nothing 
to  support  it. 

If  we  look  to  the  subsequent  proceedings,  we  find  the  peti- 
tion setting  forth  certain  facts  that  might  explain  the  judgment 
against  the  legal  plaintiff.  After  the  entiy  of  the  original 
judgment,  he  had  assigned  something  more  than  half  of  it  to 
the  Thompsons,  the  use  plaintiffs,  had  entered  satisfaction  of 
record  as  to  the  rest,  and  had  become  the  owner  of  the  land. 
In  effect,  therefore,  he  had  no  longer  any  interest  as  plaintiff, 
but  had  become  terre-tenant  subject  to  the  lien  of  the  reduced 
judgment  against  the  defendant.  There  would  be  no  difficulty 
in  equity  in  holding  him  as  such,  and  giving  that  effect  to  his 
signature  to  the  agreement  of  revival,  if  the  facts  of  the  case 
warrant  a  court  of  equity  in  so  doing.  But  the  facts  appear 
only  by  the  petition,  and  that  denies  the  intention  of  the  parties 
to  produce  any  such  result.  The  opinion  of  the  learned  judge 
below  calls  attention  to  the  failure  of  the  answer  to  deny  the 


Digitized  by  LjOOQIC 


Pa.]  MILLER  v.  MILLER.  51 

Opinion  of  the  Couit. 

allegations  of  the  petition,  and  says  very  pointedly  that,  ^'  if 
the  petitioner  did  sign  this  paper  for  the  purpose  for  which 
they  (the  use  plaintifEs)  have  used  it,  they  could  very  easily 
say  so. "  The  lien  of  the  judgment  had  expired,  and  the  plaint- 
iff's land  was  discharged,  but  the  debt  was  one  of  which  the 
plaintiff  apparently  had  originally  had  the  benefit;  his  land  had 
been  liable  for  it,  and  he  may  be  said  to  be  still  under  a  moral 
obligation  to  pay  it.  Under  these  circumstances,  he  put  his 
signature  to  a  paper  which,  though  a  nullity  in  law,  was  treated 
by  the  other  parties,  and  through  them  by  the  prothonotary, 
as  authority  to  restore  the  lien  against  his  land,  and  the  case 
resolves  itself  into  the  question  whether  equity  will  sustain  the 
effect  thus  given  to  the  paper,  in  the  face  of  an  uncontradicted 
denial  that  the  parties  intended  it. 

Such  a  question  must  certainly  be  answered  in  the  negative. 
This  is  practically  an  effort  by  the  use  plaintiffs  to  overcome 
the  loss  of  their  statutory  lien,  the  expiration  of  which  is  al- 
most exactly  analogous  to  the  bar  of  the  statute  of  limitations. 
Whether  there  ever  was  a  debt  from  the  plaintiff  to  the  use 
plaintiffs  would  depend  on  the  teims  of  the  assignment  of  part 
of  the  judgment  by  him  to  them,  and  the  consideration  for  it ; 
but  of  what  these  were  there  is  no  evidence.  There  is  nothing 
therefore  to  show  that  there  was  ever  any  personal  liability  on 
the  part  of  the  plaintiff,  and  the  statutory  liability  of  his  land 
has  expired.  Under  such  circumstances,  the  moral  obligation 
to  pay  a  barred  indebtedness  has  never  been  held  sufficient  to 
be  enforced,  either  at  law  or  in  equity,  without  clear  evidence 
of  the  intention  of  the  debtor  to  renew  his  liability.  The  rule 
is  settled,  and  very  firmly  held  in  this  state,  that,  to  overcome 
the  bar  of  the  statute  of  limitations,  there  must  be  either  an 
express  promise  to  pay,  or  an  acknowledgment  of  a  debt  not 
only  clearly  consistent  with  a  promise  to  pay,  but  so  distinct 
and  unequivocal  as  to  leave  no  doubt  or  hesitation  as  to  the 
debtor's  meaning  and  intention.  "If  thei'e  be  accompanying 
circumstances  which  repel  the  presumption  of  a  promise  or  in- 
tention to  pay,"  the  evidence  will  not  be  sufficient  to  allow  the 
jury  to  find  a  new  liability :  Greenl.  Ev.,  §  440 ;  Wesner  v. 
Stein,  97  Pa.  822;  Lawson  v.  McCartney,  104  Pa.  356 ;  Pal- 
mer V.  Gillespie,  95  Pa.  340.  In  the  present  case,  the  only  act 
by  which  the  judgment  against  plaintiff  is  sought  to  be  sus- 
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tained  is  his  signing  an  agreement  which  dees  not  authorize 
such  a  judgment.  As  already  seen,  his  signature  would  have 
been  consistent  with  an  intention  to  charge  his  land,  and  there- 
by to  pay,  and,  unexplained,  a  court  of  equity  might  be  jus- 
tified in  treating  this  as  the  prima  facie  intent.  But  it  is  not 
a  necessary  and  inevitable  inference. 

The  active  parties  in  the  revival  were  the  Thompsons,  and, 
though  their  right  to  use  the  plaintifiTs  nalne  for  this  purpose 
could  hardly  have  been  questioned,  yet  it  might  have  been 
thought  proper  to  get  his  own  signature,  especially  in  view  of 
the  fact  that  the  judgment  was  to  be  revived  for  less  than  its 
original  amount.  Inferences  from  acts,  in  such  cases,  are 
drawn  only  when  they  are  unequivocal.  Thus  in  Shaeffer  v. 
Hoffman,  113  Pa.  1,  it  was  held  that  an  acknowledgment  of 
the  signature  to  a  note,  and  saying  it  ^^  would  have  to  be  fixed,'' 
was  not  suflScient  to  revive  the  debt.  "  The  acknowledgment 
of  his  signature  to  the  note,"  says  the  present  Chief  Justice, 
"would  not,  of  itself,  be  an  acknowledgment  of  the  debt.  The 
latter  might  have  been  paid,  or  there  might  be  a  valid  defence 
to  it."  In  the  present  case,  not  only  is  the  act  susceptible  of 
more  than  one  explanation,  and  therefore  equivocal,  but  there 
is  an  express  denial  of  the  intention  that  it  should  have  the 
legal  effect  now  sought  to  be  given  to  it.  Both  parties  seem 
to  have  been  somewhat  shy  of  going  into  the  account  of  what 
was  actually  done  in  the  matter,  neither  the  petition  nor  the 
answer  giving  any  details,  though  the  original  agreement  sent 
up  with  the  record  is  a  printed  form  with  the  blanks  apparent- 
ly filled  in  as  to  amount,  etc.,  by  the  parties  themselves  or  some 
of  them.  But  the  denial  in  the  petition  is  express,  and  the 
answer  makes  no  averment  to  the  contrary.  Whether,  there- 
fore, the  use  of  the  agreement  as  a  foundation  for  the  judgment 
against  plaintiff  was  a  trick,  an  accident,  or  the  result  of  igno- 
rance, it  is  plain  that  it  was  not  only  void  at  law,  but  was  con- 
trary to  the  intention  of  the  parties,  and  therefore  without  any 
sufficient  equity  to  sustain  it. 

Order  affirmed. 
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H.  H.  HACKNEY  ET  AL.  v.  WM.  TRACY  ET  AL. 

APPEAL  BY  DEFENDANTS  FROM  THE  COURT  OF  COMMON  PLEAS 
OF  FAYETTE  COUNTY. 

Argued  May  14, 1890— Decided  October  6, 1890. 
[To  be  reported.] 

1.  The  rule  laid  down  in  Eichelberger  v.  Bamitz,  9  W.  447,  that 
•*  die  without  issue,"  or  equivalent  expressions  occurring  in 
import  a  general  and  indefinite  failure  of  issue  and  an  estate- 
first  taker,  has  never  been  shaken  and  is  the  law  of  this  sU 
present  time. 

2.  There  are  cases  in  which,  although  language  somewhat  si 
used,  the  failure  of  issue  contemplated  has  been  held  to  be 
one ;    but  in  all  such  cases  the  decision  was  controlled  by 
reasons,  founded  on  language  of  the  will  indicating  that  such  was  the 
intention  of  the  testator. 

.3.  While  the  fact  that  the  devise  over  is  to  a  living  person  by  name,  has 
sometimes  been  held  important,  in  connection  with  other  considerations, 
such  fact  is  not  of  itself  sufficient  to  show  that  a  definite  failure  of  issue 
was  intended,  and  to  prevent  the  legal  meaning  of  the  phrase  **  die  with- 
out issue  "  from  prevailing. 

4.  A  testator  devised  land  to  his  daughter  Elizabeth,  **  but  in  case 

Elizabeth  should  die  without  issue,  then  in  that  case  all  her  interest  that 
she  might  or  could  have  in  the  same  to  descend  to  my  daughter  Mary : " 
Elizabeth  took  an  estate-tail,  enlarged  by  the  act  of  April  27,  1855,  P. 
L.  368.  into  a  fee-simple,  and  the  devise  over  to  Maiy  was  void. 

Befoi-e  Sterrett,  Green,  Williams,  McCollum  and 
Mitchell,  JJ. 

No.  41  July  Term  1890,  Sup.  Ct.;  court  below,  No.  873 
June  Term  1889,  C.  P. 

On  May  10,  1889,  Hiram  H.  Hackney  and  John  Hackney 
brought  ejectment  against  William  Tracy  and  others,  for  fifty- 
three  acres  of  land  in  MenaUen  township.  The  defendants' 
plea  was  not  guilty. 

At  the  trial  on  March  19, 1890,  it  was  shown  that  Jacob 
Crabb  died  on  March  25, 1864,  seised  of  a  tract  of  one  hundred 
and  fifty  acres  which  embraced  the  land  in  controversy,  and 
leaving  a  will,  dated  August  12,  1854,  by  which  he  disposed 
of  his  real  estate  in  the  following  manner : 
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"4.1  give  and  bequeath  to  my  beloved  wife  Nancy,  that  part 
of  my  farm  on  which  I  reside,  supposed  to  contain  about 
seventy-five  acres,  to  have  the  use  of  it  for  her  support  during 
her  natural  life. 

"  5.  And  at  the  decease  of  my  wife  Nancy,  I  give  and  be- 
queath the  same  to  my  daughter  Elizabeth  by  her  paying  to  my 
daughter  Mary,  intermarried  with  C.  V.  Tracy,  one  half  the 
appraised  value;  but  in  case  my  daughter  Elizabeth  should 
die  without  issue,  then  in  that  case  all  her  interest  that  she 
might  or  could  have  in  the  same  to  descend  ta  my  daughter 
Mary." 

"  7.  I  give  and  devise  to  Warwick  Miller  that  part  of  my 
farm  on  which  my  son  William  resides,  supposed  to  contain 
seventy-five  acres,  in  trust  for  the  use  of  my  son  William 
during  his  natural  life,  and  at  his  death  to  be  equally  divided 
among  his  children  if  he  should  have  any;  but  in  case  he 
should  leave  no  heirs,  then  in  that  case  to  be  equally  divided 
between  daughters  Elizabeth  and  Mary,  but  if  my  daughter 
Elizabeth  die  without  heirs  as  above  stated,  then  her  interest 
to  descend  to  my  daughter  Mary,  her  heirs  and  assigns  for- 
ever." .... 

The  land  sued  for  in  this  case  was  a  part  of  the  seventy-five 
acres  devised  to  Elizabeth. 

The  testator's  wife,  Nancy,  died  during  his  lifetime.  Soon 
after  his  own  death,  his  will  having  been  admitted  to  probate, 
proceedings  were  had  in  the  Orphans'  Court  for  the  appraise- 
ment of  the  land  devised  to  Elizabeth,  who  thereupon  paid  to 
Mary  Tracy  the  one  half  of  its  appraised  value.  In  1865, 
Elizabeth  sold  and  conveyed  her  seventy-five  acres  to  her  broth- 
er William  Crabb  by  a  deed  in  fee-simple,  and  by  subsequent 
conveyances  the  title  of  William  Crabb  thereto  became  vested 
in  the  plaintiffs.  Elizabeth  died  in  1872  at  the  age  of  sixty-six 
years,  without  issue,  never  having  been  married. 

At  the  date  of  the  will,  William  was  sixty-one  years  of  age, 
married,  but  childless ;  and  Mary  had  six  children.  Mary  died 
in  1863,  leaving  said  children  to  survive  her.  One  of  them 
died  afterwards,  and  the  remaining  five  were  defendants  in 
this  action  and  claimed  title  to  the  land  in  dispute  as  her  heirs. 
The  plaintiffs  were  in  possession  of  the  remaining  part  of  the 
seventy-five  acres  devised  to  Elizabeth. 
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At  the  close  of  the  testimony  the  court,  Ewing,  J.,  instructed 
the  jury  to  render  a  verdict  for  the  plaintiffs  for  the  land  de- 
scribed in  the  writ.  A  verdict  having  been  returned  as  di- 
rected, the  defendants  took  this  appeal  assigning  the  instruction 
to  find  for  the  plaintiffs,  for  error. 

Mr.  Edward  Campbell  (with  him  Mr.  E.  H.  Lindset/  and 
Mr.  T.  B.  SearigM)^  for  the  appellants : 

1.  The  act  of  April  27, 1855,  P.  L.  368,  practically  makes  the 
statute  De  Donis  inoperative,  and  remits  us  to  the  common  law 
as  it  existed  prior  thereto,  but  it  has  no  effect  upon  executory 
devises :  Nicholson  v.  Settle,  57  Pa.  884  ;  Price  v.  Taylor,  28 
Pa.  95.  This  will  did  not  become  operative  until  after  the  act 
of  1855  went  into  effect,  and  in  this  respect  the  case  differs  from 
those  relied  on  by  the  plaintiffs.  The  devise  to  Elizabeth  was  of 
a  base  or  conditional  fee,  and  created  a  technical  limitation,  be- 
cause, upon  failure  of  the  condition  that  Elizabeth  should  leave 
issue,  the  estate  was  given  over  to  Mary :  2  Bl.  Com.,  154 ; 
Roe  V.  Jeffery,  7  Term  R.  585.  The  courts  favor  such  a  con- 
Bti-uction  of  wills  as  points  to  a  definite  failure  of  issue,  and 
throw  weight  on  small  matters  to  give  this  effect. 

2.  A  limitation  over,  on  the  death  of  the  first  taker  without 
issue,  was  held  to  be  an  executory  devise,  on  a  definite  failure 
of  issue,  in  the  following  cases :  Rapp  v.  Rapp,  6  Pa.  45 ;  John- 
son V.  Currin,  10  Pa.  498 ;  Curran  v.  McMeen,  55  Pa.  487 
Toman  v.  Dunlop,  18  Pa.  72 ;  Nicholson  v.  Bettle,  57  Pa.  384 
Coates  Street,  2  Ash.  12;  Mifflin  v.  Neal,  6  S.  &  R.  460 
Hauer  v.  Sheetz,  2  Binn.  532 ;  Eby  v.  Eby,  5  Pa.  461.    In  the 
following  cases  the  context  was  called  in  to  determine  the 
question,  and  the  interpretation  was  in  the  same  way :  Langley 
V.  Heald,  7  W.  &  S.  96 ;  Scott  v.  Price,  2  S.  &  R.  59 ;  Berg  v. 
Anderson,  72  Pa.  87 ;  Hill  v.  Hill,  74  Pa.  173  ;  Eichelberger 
V.  Bametz,  17  S.  &  R.  293 ;  Kelso  v.  Dickey,  7  W.  &  S.  279. 
The  plaintiffs  can  recover  in  this  case  only  if  Elizabeth  took  an 
estate-tail  and  the  limitation  over  to  Mary  is  void  for  remote- 
ness. 

8.  That  Elizabeth's  estate  cannot  be  an  enlarged  fee-tail  is 
manifest,  because  fees-tail  are  by  virtue  of  the  statute  De  Donis : 
2  Bl.  Com.,  112 ;  and  that  statute  is  not  in  force  in  Pennsyl- 
vania.    The  general  intent  of  the  testator  was  that  his  whole 
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estate  should  descend  to  Mary  and  her  heirs,  in  case  William 
and  Elizabeth  died  without  children  living  at  their  death.  The 
word  "  then,"  in  the  devise  over,  is  an  adverb  of  time  and  im- 
ports this,  referring  to  the  time  of  Elizabeth's  death :  Langley 
V.  Heald,  7  W.  &  S.  96 ;  Eby  v.  Eby,  5  Pa.  463 ;  Snyder's  App., 
96  Pa.  183 ;  Turner  v.  Fowler,  10  W.  325  ;  Wilkenson  v.  South, 
7  Term  R.  555,  589.  The  words  issue  and  heirs  are  evidently 
used  in  the  sense  of  children,  as  clearly  appears  from  the  de- 
vise to  William,  and  they  must  be  so  constnied  when  this  is^ 
necessary  to  carry  out  the  testator's  intent:  Fahmey  v.  Hoi- 
singer,  65  Pa.  388;  Berg  v.  Anderson,  72  Pa.  87.  Mary's 
children  were  in  being  at  the  testator's  death,  and  the  limita- 
tion over  cannot  be  held  too  remote :  Rapp  v.  Rapp,  6  Pa.  45 ; 
Scott  V.  Price,  2  S.  &  R.  59 ;  Deihl  v.  Eing,  6  S.  &  R.  33 ; 
Mifflin  V.  Neal,  6  S.  &  R.  460:  Criley  v.  Chamberlain,  30  Pa. 
164 ;  Berg  v.  Anderson,  supra. 

Mr.  S.  L,  Mestrezatt  for  the  appellees: 

1.  The  fact  that  the  devise  over  is  to  a  person  living  at  the 
date  of  the  will,  is  not  of  itself  sufficient  to  show  that  the  tes- 
tator contemplated  a  definite  failure  of  issue :  Eichelberger  v. 
Bamitz,  9  W.  447 ;  Lapsley  v.  Lapsley,  9  Pa.  130 ;  Allen  v- 
Henderson,  49  Pa.  333 ;  Cochran  v.  Cochran,  127  Pa.  486.  In 
each  of  these  cases,  the  devise  over  was  to  a  person  in  exist- 
ence. Nor  is  it  true  that  the  courts  incline  to  a  definite  failure 
of  issue ;  exactly  the  contrary  is  the  case.  A  provision  for  a 
definite  failure  of  issue  makes  a  defeasible,  uncertain  estate,  and 
the  law  leans  in  favor  of  an  absolute  rather  than  a  defeasible 
estate  :  Smith's  App.,  23  Pa.  11.  The  act  of  April  27, 1855, 
P.  L.  368,  rendered  the  statute  De  Donis  practically  inopera- 
tive, but  did  not  change  the  meaning  of  words  or  the  interpre- 
tation of  the  law.  We  must  still  determine  what  estate  the 
devisee  would  take  independent  of  the  act,  and  if  that  estate 
be  a  fee-tail,  the  act  converts  it  into  a  fee-simple.  In  constru- 
ing devises,  the  Rule  in  Shelley's  Case  is  just  as  applicable  to- 
day as  before  the  act  of  1855  :  Carroll  v.  Burns,  108  Pa.  394. 

2.  The  words  heirs  of  the  body,  are  strictly  words  of  limitation, 
and,  when  uncontrolled  by  the  context,  create  an  estate-tail. 
The  word  issue,  means  prima  facie  the  same  thing :  Kleppner 
V.  Laverty,  70  Pa.  72.     The  defendants  claim  that  the  testator 
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intended  to  give  Elizabeth  a  conditional  fee.  We  fail  to  find 
any  such  intention  expressed  in  the  wiU.  He  evidently  intended 
to  make  his  two  daughters  equal,  and  certainly  did  not  intend 
that  Elizabeth  should  pay  half  the  value  of  the  farm  to  Mary, 
and  that  then  it  should  go  to  Mary  irrespective  of  the  remote- 
ness of  Elizabeth's  issue.  What  he  intended  was  to  prevent 
any  part  of  the  land  devised  to  Elizabeth  from  going  to  William. 
In  the  clause  disposing  of  William's  part  of  the  farm,  the  words 
^^  die  without  heirs,"  applied  to  Elizabeth,  mean  issue,  as  Eliza- 
beth could  not  die  without  heirs  so  long  as  Mary  or  her  chil- 
dren should  be  living :  Covert  v.  Robinson,  46  Pa.  274 ;  Moody 
V.  Snell,  81  Pa.  359.  Appl3ring  the  Rule  in  Shelley's  Case  to 
this  will,  Elizabeth  takes  an  estate-tail. 

8.  Unless  some  specific  reason  fordoiijg  otherwise  can  be  given, 
the  Rule  in  Shelley's  Case  must  be  appUed :  Bender  v.  Fleurie, 
2  Gr.  346 ;  Carroll  v.  Bums,  108  Pa.  894 ;  Kleppner  v.  Laverty, 
70  Pa.  72 ;  Lawrence  v.  Lawrence,  105  Pa.  341.  The  cases  in 
Pennsylvania  on  this  subject  are  very  numerous,  and,  when  ex- 
amined carefully,  sustain  the  ruling  of  the  court  below :  Gause 
V.  Wiley,  4  S.  &  R.  609 ;  Eichelberger  v.  Barnitz,  9  W.  447 ; 
Clark  V.  Baker,  8  S.  &  R.  470 ;  Lapsley  v.  Lapsley,  9  Pa.  130 ; 
Vaughan  v.  Dickes,  20  Pa.  609 ;  Matlack  v.  Roberts,  54  Pa. 
148 ;  Lawrence  v.  Lawrence,  105  Pa.  336 ;  Stone  v.  McMuUen, 
10  W.  N.  541 ;  Carroll  v.  Burns,  108  Pa.  386 ;  Bassett  v.  Hawk, 
118  Pa.  94 ;  Reinoehl  v.  Shirk,  119  Pa.  108 ;  Cochran  v.  Coch- 
ran, 127  Pa.  486.  The  word  "  then  "  does  not,  as  contended 
by  the  defendants,  refer  to  the  time  of  Elizabeth's  death,  but 
refers  to  the  fact  of  her  dying  without  issue.  The  same  word 
was  used,  in  the  same  way,  in  Reinoehl  v.  Shirk  and  Lawrence 
V.  Lawrence,  supra,  and  it  was  not  regarded  as  afiFecting  the 
construction  of  the  devise,  it  being  held,  in  each  case,  that  the 
testator  meant  an  indefinite  failure  of  issue. 

Opinion,  Mb.  Justice  Gbben  : 

In  one  of  our  most  recent  cases  Reinoehl  v.  Shirk,  119  Pa. 
108,  our  brother  Stbbbbtt,  in  delivering  the  opinion  of  the 
court,  said :  "  Standing  alone,  therefore,  the  words  '  die  with- 
out leaving  issue,'  and  other  expressions  of  the  same  import, 
mean  an  indefinite  failure  of  issue :  Taylor  v.  Taylor,  63  Pa. 
481 ;  Middleswarth  v.  Blackmore,  74  Pa.  414.     At  common 
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law,  in  the  absence  of  words  making  a  different  intent  apparent, 
the  established  interpretation  of  such  expressions  in  a  will  is 
that  they  import  a  general  indefinite  failure  of  issue,  and  not 
a  failure  at  the  death  of  the  first  taker;  and  such  has  undoubt- 
edly been  the  rule  in  this  state  since  Eichelbeiger  v.  Barnitz, 
9  W.  447." 

In  the  present  case,  the  whole  of  the  devise  of  the  premises 
in  question  is  in  these  words :  "  Fifth.  And,  at  the  decease  of 
my  wife,  Nancy,  I  give  and  bequeath  the  same  to  my  daughter 
Elizabeth  by  her  paying  to  my  daughter  Mary,  intermarried 
with  C.  V.  Tracy,  one  half  the  appraised  value;  but  in  case 
my  daughter  Elizabeth  should  die  without  issue,  then  in  that 
case  all  her  interest  that  she  might  or  could  have  in  the  same 
to  descend  to  my  daughter  Mary."  There  are  no  other  words 
in  the  will  that  make  any  other  provision,  or  in  any  manner 
relate  to  this  part  of  the  estate.  The  concluding  clause  relates 
to  the  part  devised  to  William. 

In  the  leading  case  of  Eichelberger  v.  Barnitz,  9  W.  447, 
the  words  of  the  will  were :  "  And  further,  my  will  is,  because 
my  son  Henry  is  not  yet  married,  that  if  he  should  die  with- 
out leaving  any  lawful  issue,  that  then  his  full  share  shall  fall 
or  go  in  equal  shares  to  my  other  three  children,  Adam  and 
Anna  Mary  and  Susanna,  to  one  of  them  as  much  as  to  the 
other."  Sergeant,  J.,  said,  in  delivering  the  opinion :  "  The 
principle  has  now  become  a  settled  rule  of  property,  in  relation 
to  lands,  that  if  a  devise  be  made  to  one  in  fee  and  if  he  die 
without  issue,  or  on  failure  of  issue,  or  for  want  of  issue,  or 
without  leaving  issue,  then  over  to  another  in  fee,  the  estate 
of  the  first  taker  is  a  fee-tail,  which,  if  he  have  issue,  passes  to 
them  ad  infinitum  by  descent  as  tenants  in  tail.  The  estate 
vests  in  the  first  taker  fully,  and  to  all  intents  and  purposes  as 
a  fee-tail ;  and  any  devise  over  after  the  failure  of  such  must 
of  course  be  after  an  indefinite  failure  of  issue,  and  bad  as  an 
executory  devise.  It  is  good  as  a  vested  remainder,  subject  to 
be  barred  by  a  fine  or  recovery,  or  deed  executed  by  the  tenant 
in  tail,  under  the  act  of  assembly." 

We  have  repeatedly  said  that  the  case  of  Eichelberger  v. 
Barnitz  has  never  been  shaken,  and  it  is  certainly  the  law  of 
this  state  at  the  present  time.  There  have  undoubtedly  been 
cases  in  which  we  have  held  that,  where  language  somewhat 
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similar  was  used,  "  the  failure  of  issue,"  upon  which  the  estate 
of  the  first  taker  was  to  determine,  was  a  definite,  and  not  an 
indefinite  failure  of  issue ;  but,  in  all  of  these  cases,  some  par- 
ticular reasons,  founded  upon  language  of  the  will  indicating 
that  the  testator  intended  a  definite  failure  of  issue,  controlled 
the  decision.  It  was  contended  for  the  appellants  that  such  a 
reason  exists  in  the  present  case,  in  the  fact  that  the  limitation 
over  is  to  the  sister  Mary,  by  name,  and  that  she,  being  a  liv- 
ing person  at  the  death  of  the  testator,  a  definite  failure  of  issue 
must  have  been  intended,  and  that  such  a  limitation  was  not 
too  remote  to  sustain  an  executory  devise.  There  are  cases 
in  which  such  a  fact  is  held  important,  in  connection  with 
other  considerations,  but,  standing  alone,  it  is  clearly  not  suffi- 
cient, as  has  been  held  in  many  of  the  cases.  Thus,  in  Eichel- 
berger  v.  Bamitz  the  limitation  over  was  to  the  testator's 
"  other  three  children,  Adam  and  Anna  Mary  and  Susanna." 
They  were  the  testator's  own  children,  and  were  specifically 
named  as  second  takers,  which  might  be  well  urged  against 
the  failure  of  issue  being  regarded  as  indefinite ;  yet  it  was  so 
held. 

In  the  case  of  Lapsley  v.  Lapsley,  9  Pa.  180,  the  devise  was 
to  four  sons  equally,  they  paying  a  certain  sum,  which  was  to 
be  divided  among  the  testator's  daughters.  The  will  then 
provided :  **  If  any  of  my  sons  should  die  without  issue,  their 
part  or  portion  shall  be  divided  between  the  surviving  brothers ; 
also,  if  a  daughter  should  die  without  issue,  her  part  or  portion 
shall  be  divided  among  her  remaining  sisters."  Here  also, 
although  the  limitation  over  was  to  those  of  the  testator's  own 
children  who  should  survive,  the  case  was  held  to  be  one  of  an 
indefinite  failure  of  issue,  and  the  estate  of  the  first  taker  was 
a  fee-tail. 

The  case  of  Vaughan  v.  Dickes,  20  Pa.  609,  is  still  stronger 
in  the  same  direction,  and  is  strikingly  analogous  to  the  pres- 
ent one.  The  words  of  the  devise  were :  "  And,  after  the 
decease  of  my  said  wife,  I  give,  bequeath,  and  devise  all  the 
aforesaid  real  estate,  above  described,  to  my  son  Peter  Dickes 
and  daughter  Catharine  Albertson,  to  them  and  their  heirs 
forever,  share  and  share  alike,  to  be  equally  divided  between 

them ; and  it  is  further  my  wiU  that,  should  my  son 

Peter  Dickes  not  marry  and  have  lawful  issue,  then  the  said 
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real  estate  heretofore  devised  to  him  shall  go  to  my  said 
daughter,  Catharine  Dickes,  and  her  heirs  forever."  It  was 
held  that  the  words  of  the  will  created  an  estate-tail  in  Peter, 
and  not  a  fee  with  an  executory  devise  in  favor  of  Catharine 
and  her  heirs  ;  that  the  limitation  over  was  void  as  an  executory 
devise,  it  being  too  remote,  as  being  founded  on  an  indefinite 
failure  of  issue.  The  reasoning  of  Mr.  Justice  Woodwabd, 
in  the  opinion,  is  conclusive  against  the  argument  of  the  ap- 
pellants in  the  present  case,  and,  were  it  necessary,  it  would  be 
instructive  to  repeat  it.  A  brief  quotation  may  be  cited: 
" But  this  form  of  expression,  like  its  equivalents,  'if  he  die 
before  he  has  any  issue,'  or  '  on  a  failure  of  issue,'  or  *for  want 
of  issue,'  or  '  without  leaving  issue,'  have  been  adjudged  again 
and  again,  both  in  England  and  this  country,  to  import  a  gen- 
eral and  indefinite  failure  of  issue."  And  again :  "  This  may 
not  be  according  to  the  actual  intent  of  the  testator.  Doubt- 
less he  did  not  intend  to  create  an  estate-tail,  but,  when  a  tes- 
tator uses  words,  without  explanation  or  qualification  in  the 
context,  which,  according  to  a  settled  rule  of  law,  import  an 
estate-tail,  the  legal  meaning  of  the  will  is  to  prevail  over  the 
actual  intention  of  the  testator."  It  will  be  noticed,  in  this 
case  also,  that  the  second  taker  was  a  living  child  of  the  testa- 
tor, but,  the  words  of  the  will  coming  within  the  general  lan- 
guage which  designates  an  indefinite  failure  of  issue,  the 
ordinary  rule  was  applied. 

The  same  doctrine  was  applied  to  almost  precisely  similai* 
language  in  Matlack  v.  Roberts,  54  Pa.  148.  Agnbw,  J.,  says, 
in  the  opinion,  that  "  a  contrary  doctrine  is  not  to  be  derived 
from  Langley  v.  Heald,  7  W.  &  S.  96 ;  Eby  v.  Eby,  5  Barr 
461 ;  Jessup  v.  Smuck,  4  Har.  327 ;  and  Duval's  App.,  2  Wr. 
112 ;  for  in  each  of  these  cases  special  expressions  are  found, 
which  lead  to  the  conclusion  a  failure  of  issue  within  a  definite 
period  was  intended,  and  consequently  that  no  tenancy  in  tail 
could  be  inferred."  The  cases  referred  to  are  some  of  those 
cited  by  the  appellants  in  the  present  contention. 

Lawrence  v.  Lawrence,  105  Pa.  835,  was  another  instance, 
where  a  testator  devised  land  to  B.  &  C.  ^^  and  their  heirs,  as 
tenants  in  common,  but,  if  the  said  C.  should  die  without  leav- 
ing lawful  issue,  then  and  in  that  case  "  his  share  to  go  to  B., 
his  heirs  and  assigns,  forever ;  and  it  was  held  that  C.  took  a 
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fee-tail.  The  whole  subject  was  again  gone  over  in  an  elabo- 
rate opinion  by  Mr.  Justice  Trunkby,  and  all  the  aiguments 
in  favor  of  a  definite  failure  of  issue  were  reviewed  and  an- 
swered, and  the  estate  of  C.  was  held  to  be  a  fee-tail,  upon  the 
ground  of  an  indefinite  failure  of  issue. 

There  is  no  occasion  to  extend  the  discussion.  We  are 
clearly  of  opinion  that  the  present  case  is  ruled  by  all  the  de- 
cisions we  have  cited,  and  that  there  is  no  exceptional  reason 
for  taking  it  out  of  their  operation.  The  act  of  1855  converts 
Elizabeth's  estate  into  a  fee-simple. 

Judgment  affirmed. 


SARAH  WANNER  v.  BENJ.  LANDIS  ET  AL. 

AFPBAL  BY  DEFENDANTS  FBOM  THE  GOUBT  OF  COMMON  PLEAS 
OF  LANCASTER  COUNTY. 

Argaed  May  19,  1890— Decided  October  6, 1890. 

1.  Except  as  to  negotiable  paper  in  the  hands  of  innocent  parties,  parol 
evidence, — ^here  the  testimony  of  a  grantor,  corroborated  by  three  others, 
—may  be  admitted  to  contradict,  vary,  or  even  avoid  a  written  instru- 
ment, where  it  shows  clearly  that  but  for  oral  stipulations,  made  at  the 
time,  the  instrument  would  not  have  been  executed. 

2.  In  this  case,  it  did  not  appear  that  the  court  was  asked  to  withdraw  the 
case  from  the  jury,  or  to  instruct  them  that  the  evidence  adduced  was 
insufficient  to  justify  a  verdict  in  favor  of  the  plaintiff ;  but,  by  common 
consent,  the  case  was  regarded  as  involving  questions  of  fact  to  be  sub- 
mitted to  the  jury :  Per  Mr.  Justice  Sterrett. 

Before  Paxson,  C.  J.,  Sterrett,  Green,  Clark  and  Mc 
COLI^UM,  JJ. 

No.  125  January  Term  1890,  Sup.  Ct ;  court  below,  No.  46 
August  Term  1888,  C.  P. 

On  July  6,  1888,  Sarah  Wanner  brought  assumpsit  against 
Benjamin  Landis  and  Martin  Shaeffer.     Issue. 

At  the  trial  on  August  29,  1889,  the  plaintiff  proved  by 
proper  and  sufficient  evidence  that  she  was  entitled  to  have 


Digitized  by  LjOOQIC 


62  EASTERN  DISTRICT,  1890.  [187 

^  Statement  of  FaotB. 

from  the  defendants  the  sum  of  $248.84,  arrearages  of  annual 
interest  payable  to  her  on  April  1, 1888,  charged  in  her  favor 
as  the  widow  of  Joseph  Wanner,  deceased,  upon  lands  owned 
by  the  defendants. 

The  defendants  showed,  by  like  evidence,  that  on  March  28, 
1887,  the  plaintiff,  as  and  in  the  name  of  &arah  Haldeman, 
with  David  Haldeman,  Henry  Haldeman  and  Ann  Haldeman, 
her  uncles  and  aunt,  made  a  deed  of  assignment  of  all  their 
estates,  real  and  personal,  for  the  benefit  of  creditors,  to  Peter 
Stauffer,  who  accepted  the  trust,  and  thereunder  had  received 
from  the  defendants  the  annual  interest  payable  to  the  plaintiff 
April  1, 1887,  and  April  1, 1888,  had  charged  himself  with  the 
same  in  his  account,  and  had  paid  out  the  balance  shown  upon  a 
distribution  directed  by  the  court.  They  also  showed  that  the 
plaintiff's  dower  interest  had  been  sold  by  the  assignee,  at  pub- 
lic sale,  to  Jacob  A.  Stauffer,  for  $880,  after  a  notice  by  the 
plaintiff,  however,  that  it  did  not  pass  by  the  deed  of  assign- 
ment referred  to. 

In  rebuttal,  the  plaintiff  was  called  and  shown  the  deed  of 
assignment,  signed  by  "her  mark:" 

Q.  What  was  said  to  you  at  the  time,  before  you  signed  it, 
to  induce  you  to  sign  it? 

Objected  to  by  defendants. 

By  the  court :  Admitted ;  exception.* 

"  A.  Peter  Stauffer  came  to  me  the  day  of  the  assignment  and 
said  we  should  make  this  assignment.  I  asked  for  what  this 
should  be  for ;  he  said  this  don't  amount  to  anything,  it  is  just 
for  thi^  land  and  the  stock.  I  signed  it  with  that  meaning ; 
Ann  and  Henry  and  Reibel  were  there ;  August  Reibel.  The 
deed  was  not  read  over  to  me;  it  was  not  read;  there  was 
nothing  read ;  it  was  not  explained  what  it  was.  When  this 
was  said,  Burkholder  and  Cooper  were  not  in ;  they  were  out 
on  the  porch.  Nothing  was  said  about  signing  all  our  property 
away ;  nothing  of  that  kind  said.  [Shown  notice.]  I  signed 
this  notice  and  sent  Reibel  out  to  serve  it  on  the  day  of  sale; 
we  four  owned  this  farm  and  the  stock  together." 

Henry  Haldeman,  August  Reibel  and  Ann  Haldeman,  who 
were  present  when  the  deed  of  assignment  was  executed,  were 
called  by  the  plaintiff,  and  corroborated  her  testimony  above 
g^Ten. 
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At  the  close  of  the  testimony,  the  court,  Livingston,  P.  J., 
after  instructing  the  jury  that  the  interest  of  the  plaintiff  in 
the  lands  of  her  deceased  husband  was  realty  and  would  pass 
as  such  by  her  deed,  proceeded : 

There  has  been  evidence  offered  here  to  show  that  there  was 
some  conversation  between  her  and  the  assignee  at  or  about 
the  time  of  signing  the  deed  of  assignment,  that  the  assignment 
was  only  for  the  farm  and  stock  and  then  she  signed  it ;  that 
it  is  fraudulent.  The  law  is,  that  no  person,  in  the  absence  of 
fraud  or  mistake,  will  be  allowed  to  dispute  his  or  her  own 
deed  or  written  instrument,  and  as  a  general  rule  he  will  be 
estopped  from  disputing  recitals  or  covenants  which  are  con- 
tained in  such  deed.  A  party  to  a  contract  or  written  instru- 
ment alone  is  not  a  sufficient  witness  to  disaffirm  his  own  deed  or 
contract;  he  alone  cannot  change  or  vary  it.  Parol  evidence  is 
not  admissible  to  contradict  or  vary  a  written  instrument,  unless : 
(a)  There  has  been  fraud,  accident  or  mistake  in  the  creation 
of  the  instrument  itself ;  or  (6)  unless  there  has  been  an  at- 
tempt to  make  a  fraudulent  use  of  the  instrument,  in  violation 
of  a  promise  or  agreement  made  at  the  time  the  instrument 
was  signed,  and  without  which  it  would  not  have  been  signed 
or  executed  :  Phillips  v.  Meily,  106  Pa.  537. 

In  cases  of  fraud  or  mistake  as  to  material  facts,  parol  evi- 
dence of  what  occurred  at  the  time  of  the  execution  of  the 
writing  is  competent  to  explain  the  meaning  of  the  parties,  ex- 
cept as  to  negotiable  paper  in  the  hands  of  innocent  parties. 
Where  and  when  admitted,  the  evidence  of  what  occurred  at 
the  execution  of  the  instrument  is  clear  and  precise  as  .to  the 
fraud  or  mistake,  there  is  no  limitation  as  to  the  power  to  mod- 
ify, explain  or  reform  written  agreements  or  contracts.  Such 
evidence  may  be  admitted  to  contradict,  vary  or  even  avoid  a 
written  instrument,  where  it  clearly  shows  that  but  for  the  oral 
stipulations  it  would  not  have  been  executed,  except  as  to  ne- 
gotiable paper,  as  I  have  stated.  [Does  the  parol  evidence 
show  any  parol  agreement  or  stipulation,  made  at  the  time  this 
assignment  was  executed  and  delivered,  without  the  making  of 
which  it  would  not  have  been  made,  executed  or  delivered  ? 
Does  it  show  any  fraud  ?  Does  it  clearly  prove  fraud  or  mis- 
take, or  the  existence  of  a  contemporaneous  parol  agreement  or 
parol  stipulation,  without  which  it  would  not  have  been  exe- 
cuted?] « 
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The  plaintifiE  requests  the  court  to  charge  the  jury : 

1.  If  the  jury  believe  from  all  the  evidence  in  the  case  that 
Mrs.  Wanner,  the  plaintiff,  joined  in  the  deed  of  assignment 
by  reason  of  the  conversation  testified  to  by  her,  as  well  as  by 
Mr.  Reibel,  Henry  Haldeman,  and  Ann  Haldeman,  which 
took  place  just  before  the  signing,  that  the  parties  were  only 
assigning  the  farm,  stock,  and  such  other  property  as  they  held 
in  common,  and  that  such  was  the  condition  under  which  she 
signed,  then  her  dower  interest  or  share  in  her  late  husband's 
real  estate,  of  which  these  defendants  are  the  owners,  did  not 
pass  by  said  assignment,  and  the  sale  of  it  afterwai*ds  to  Jacob 
A.  Stauffer,  public  notice  having  been  given  at  such  sale  of 
plaintiff's  ownership,  gave  no  title  to  the  purchaser. 

By  the  court :  AflSrmed.* 

— The  jury  returned  a  verdict  for  the  plaintiff  for  $264.56. 
A  rule  for  a  new  trial  having  been  discharged,  judgment  was 
entered,  when  the  defendants  took  this  appeal,  assigning  for 
error: 

1.  The  admission  of  plaintiff's  offer.* 

2.  The  answer  to  plaintiff's  point.* 

8.  The  portion  of  the  charge  embraced  in  [  ]  • 

Mr.  H.  C,  Bruhdker^  for  the  appellants. 
Mr,  W.  R.  Wilson^  for  the  appellee. 

Opinion,  Mr.  Justice  Sterbett: 

Considered  in  connection  with  other  evidence  in  the  cause, 
including  the  testimony  of  August  Reibel,  Henry  Haldeman 
and  Ann  Haldeman,  the  question  complained  of  in  the  first 
specification  was  rightly  admitted. 

There  was  no  error  in  affiiming  the  point  recited  in  the  sec- 
ond specification.  The  evidence  tended  to  prove  the  facts  of 
which  it  is  predicated,  and  was  therefore  proper  for  the  consid- 
eration of  the  jury.  If  they  found  the  facts  to  be  as  stated  in 
the  point, — and  the  verdict  shows  they  did, — the  legal  conclu- 
sion drawn  therefrom  is  correct.  It  does  not  appear  that  the 
court  was  asked  to  withdraw  the  case  from  the  juiy,  or  instruct 
them  that  the  evidence  was  insuflBcient  to  justify  a  verdict  in 
favor  of  the  plaintiff.     By  common  consent,  the  case  was  re- 
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garded  as  involving  questions  of  fact  upon  which  it  was  the 
province  of  the  jury  to  pass,  and  it  was  accordingly  submitted 
to  them  in  a  clear  and  comprehensive  charge,  in  which  they 
were  adequately  instructed  as  to  the  degree  of  proof  necessary 
to  authorize  a  verdict  in  favor  of  the  plaintiff.  The  learned 
president  of  the  Common  Pleas  appears  to  have  been  satisfied 
with  the  verdict,  and  for  reasons  given  at  length  in  his  opinion 
filed  and  returned  with  the  record,  the  motion  for  a  new  trial 
was  denied. 

There  appears  to  be  no  error  in  that  part  of  the  charge  re- 
cited in  the  third  and  last  specification.  In  connection  with 
other  portions  of  the  charge,  it  contains  a  clear  and  correct 
statement  of  the  law  applicable  to  the  facts  which  the  evidence 
tended  to  prove.  The  court  had  previously  instructed  the 
jury  that,  in  cases  of  fraud  or  mistake  as  to  material  facts, 
parol  evidence  of  what  occurred  at  the  time  of  the  execution 
of  the  writing  is  competent  to  explain  the  meaning  of  the 
parties,  except  as  to  negotiable  paper  in  the  hands  of  innocent 
holders;  that  when  the  evidence  is  clear  and  precise,  as  to  the 
fraud  or  mistake,  there  is  no  limitation  as  to  the  power  to 
modify,  explain  or  reform  written  agreements,  and  that  such 
evidence  may  be  admitted  to  contradict,  vary  or  even  avoid  a 
written  instrument  where  it  clearly  shows  that  but  for  the  oral 
stipulations  it  would  not  have  been  executed.  Preceded,  as  it 
was,  by  these  and  other  instructions,  there  is  nothing  errone- . 
ous  or  misleading  in  that  part  of  the  charge  complained  of. 

Judgment  affirmed. 


JOHN  KELLER  v.  D.  G.  SWARTZ. 

APPEAL  BY  DEPENDANT  PROM  THE  COUBT  OP  COMMON  PLEAS 
OP  LANCASTER  COUNTY. 

Argued  May  20, 1890— Decided  October  6, 1890. 
[To  be  reported.] 

1.  A  decree,  upon  a  bill  for  a  settlement  of  partnership  accounts,  adjudi- 
cating tlie  fact  of  partnership,  and  ordering  that  the  defendant  render 
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an  acooont  before  a  master  of  all  his  partnership  transactions  with  the 
plaintiff,  is  interlocutory  only,  and  no  appeal  will  lie  therefrom  until  a 
final  decree  upon  the  accounting. 

2.  An  agreement  by  two  persons  to  contribute  equally  to  a  common  fund 
to  be  used  by  a  third  person  in  speculating  in  stocks  for  their  joint  bene- 
fit, does  not  make  them  technical  partners  inter  sese,  where  there  was 
no  arrangement  between  them  that  they  should  assume  that  relation : 
Per  Mr.  Justice  Green. 

3.  If  two  pei*8ons,  joined  in  a  stock  speculation,  agree,  with  no  unsettled 
accounts  between  them,  that  one  may  sell  his  half  of  the  stock  at  his 
discretion,  and  in  pursuance  thereof  the  latter  proceeds  to  sell  his  share, 
while  the  other  holds  his  for  a  rise,  neither  is  liable  to  an  account  to  the 
other  thereafter  as  in  a  partnership. 

4.  To  render  such  an  agreement  effective,  it  is  not  essential  that  stock  held 
by  the  broker  of  the  parties,  as  security  for  advances  made  for  its  pur- 
chase, be  at  once  withdrawn  and  divided ;  nor  will  the  fact,  that  the 
broker  continues  to  keep  on  his  books  an  account  against  the  parties  as 
partners,  be  evidence  that  the  association  continues  as  between  them- 
selves. 

Before  Paxson,  C.  J.,  Sterrbtt,  Green,  Clark  and  Mo 
COLLITM,  J  J. 

No.  297  January  Term  1890,  Sup.  Ct. ;  court  below,  No.  2 
Eq.  D.,  p.  225,  C.  P. 

On  June  19, 1882,  John  Keller  filed  a  bill  in  equity  against 
David  G.  Swartz,  averring  the  existence  of  a  partnership  be- 
tween the  plaintijff  and  the  defendant  for  the  buying  and  sell- 
ing of  corpoi-ate  stocks,  and  praying  for  an  account,  etc.  The 
defendant  having  answered,  denying  the  partnership,  the  cause 
was  referred  by  the  court  to  Mr.  Amo%  Slaymaker  as  master, 
who  found,  in  substance,  the  following  facts : 

In  the  early  paii;  of  June,  1876,  the  plaintiff  and  defendant 
agreed  to  buy  jointly,  as  a  speculation,  3000  shares  of  the  stock 
of  the  Hestonville  &  Mantua  Railroad  Company,  and  at  dif- 
ferent times  during  that  month  they  made  purchases  of  that 
stock  aggregating  3000  shares,  through  Reed,  McGrann  &  Co., 
a  banking  firm  in  Lancaster.  The  purchases  were  made  in  the 
name  of  Reed,  McGrann  &  Co.,  who  advanced  the  purchase 
money  and  received  and  held  the  certificates  of  stock,  further 
protecting  themselves  against  loss  by  taking  from  the  plaintiff 
and  the  defendant,  in  about  the  8Hme  proportion  as  to  value, 
deposits  of  securities  such  as  appeai*ed  to  constitute  a  sufGcient 


Digitized  by  LjOOQIC 


Pa.]  KELLER  v.  SWARTZ.  67 

Statement  of  Facts. 

margin.  About  the  time  the  first  purchase  was  made,  they 
opened  on  their  books  an  account  headed  ^^  Swartz  &  Keller,  in 
account  with  Reed,  McGrann  &  Co.'*  The  purchases  were 
made  by  the  banking  firm  in  pursuance  of  written  orders  signed 
"  Keller  &  Swartz,  per  D.  G.  Swai-tz,"  or  "  D.  G.  Swai-tz,  for 
Keller  &  Swartz." 

On  July  27,  1876,  in  accordance  with  an  arrangement  be- 
tween them,  Swartz  sold  "  short,  "  through  his  brokers  in  Phila- 
delphia, 1000  shares  of  Hestonville  stock,  and  Keller  sold  in 
the  same  way,  through  his  brokers,  500  shares.  The  1500 
shares  thus  sold  were  afterwards  delivered  by  Reed,  McGrann 
&  Co.,  who  received  the  proceeds  of  the  sales,  entering  their 
aggregate  sum  as  a  single  item  or  credit  in  the  account  above 
mentioned.  On  the  evening  of  the  same  day,  July  27th,  Keller 
and  Swartz  rather  reluctantly  agreed,  at  the  solicitation  of 
Bond,  Moxey  &  Co.,  to  buy  2000  additional  shares,  to  help 
Bond,  Moxey  &  Co.  comer  the  market,  upon  receiving  from 
them  an  indemnity  against  loss  in  the  transaction.  The  2000 
shares  were  purchased  the  next  day  through  Reed,  McGrann 
&  Co.,  and  in  their  name.  On  July  29th,  the  failure  of  Bond, 
Moxey  &  Co.,  was  announced,  and  the  price  of  Hestonville 
stock  at  once  dropped  from  $41  to  $29  per  share. 

Down  to  July  81, 1876,  both  the  plaintiff  and  the  defendant 
treated  their  speculation  in  this  stock  as  a  joint  enterprise. 
Subsequent  to  that  time,  as  it  began  to  be  apparent  that  loss 
rather  than  gain  was  likely  to  result  from  their  adventure,  dif- 
ferences of  opinion  arose  between  them  as  to  the  course  to  be 
pursued  in  regard  to  the  3500  shares  yet  remaining  in  the  hands 
of  Reed,  McGrann  &  Co.,  Swartz  being  anxious  to  sell  as 
speedily  as  possible  and  Keller  being  inclined  to  hold  on  to  the 
stock  in  the  hope  of  higher  prices  for  it  in  the  future. 

"On  this  subject  they  had  several  conferences,  as  to  the  con- 
versations at  which,  their  statements  differ  widely  and  ma- 
terially ; "  but  the  master  was  persuaded  "  that  the  result  of 
the  conferences  was  an  underatandiiig  that  each  should  control 
and  dispose  of,  at  his  discretion,  the  one  half  of  the  Hestonville 
stock  yet  in  the  hands  of  Reed,  McGrann  &  Co.  This  under- 
standing, however,  was  not  followed  by  any  attempt,  on  the 
part  of  either  the  plaintiff  or  the  defendant,  to  procure  for  him- 
self the  actual  separate  possession  or  control  of  the  evidences 
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of  ownership  of  any  portion  of  this  stock,  nor  by  any  change  in 
their  account  with  Reed,  McGrann  &  Co.,  that  account  remain- 
ing at  the  close  of  the  business  precisely  as  it  had  been  opened, 
the  account  of  that  firm  with  Swartz  &  Keller  jointly;  and  the 
proceeds  of  all  subsequent  sales  of  this  stock,  whether  on  orders 
of  Swartz  individually,  or  Keller  individually,  or  either  in  the 
name  of  both,  were  alike  carried  into  the  joint  accounts  as 
credits  thereupon. " 

The  entire  8500  shares  of  stock  were  afterwards  sold  by  Reed, 
McGrann  &  Co.,  1750  shares  thereof  being  sold  upon  orders 
signed  by  Swartz  with  his  own  name  only,  and  the  remain- 
ing 1750  shares  upon  orders  given  by  Keller.  Two  of  the  lat- 
ter orders  were  produced.  One,  dated  November  11,  1876, 
was  signed  by  Keller  in  his  own  name,  and  the  other,  dated 
January  18, 1879,  was  signed  by  him  in  the  name  of  Keller  & 
Swaitz.  In  June,  1878,  Swartz  removed  to  Chicago.  Imme- 
diately befoi^e  doing  so,  he  gave  Reed,  McGrann  &  Co.  a  note, 
in  his  individual  capacity,  for  $8,000,  which  seems  to  have  been 
estimated  by  that  firm,  as  well  as  by  himself,  to  be  the  amount 
of  his  proportion  of  the  unsatisfied  liability  of  Swartz  and  Kel- 
ler on  their  joint  account.  The  note  was  afterwards  paid  in 
full.  After  the  removal  of  Swartz,  Keller  gave  orders  for  the 
sale  of  the  remaining  stock,  the  proceeds  of  such  sales  being  uni- 
formly credited  to  the  joint  account,  and  he  furnished  from  his 
individual  resources  the  amount  necessary,  in  addition  to  those 
proceeds,  to  meet  the  liability  of  Swartz  and  Keller  to  Reed, 
McGrann  &  Co.  The  testimony  in  reference  to  the  understand- 
ing between  Keller  and  Swartz  relative  to  the  sale  of  the  stock, 
and  the  facts  connected  therewith,  is  stated  in  the  opinion  of 
the  Supreme  Court,  infra. 

The  master,  after  finding  the  facts  substantially  as  they  are 
given  above,  stated  the  questions  for  consideration  and  answer 
by  him  as  follows : 

1.  Did  the  plaintifE  and  defendant,  in  their  dealings  in  Hes- 
tonville  &  Mantua  R.  Co.  stock,  as  above  mentioned,  ever  as- 
sume, as  to  each  other,  the  duties  and  liabilities  incident  to 
membership  in  a  commercial  partnership  ?  If  this  question  be 
answered  in  the  negative,  the  plaintiffs  bill  must  be  dismissed ; 
but  if,  on  the  other  hand,  it  is  answered  affirmatively,  there 
are  to  be  determined  the  further  questions  following,  viz. : 
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2.  Whether,  if  these  parties  did  commence  and  for  some 
time  continue  their  dealings  in  Hestonville  R.  Co.  stock,  as 
partners,  they  did  not,  afterwards  and  previously  to  the  com- 
mencement of  this  suit,  by  common  consent  entii-ely  cease  to 
hold,  as  to  each  other,  any  such  relation,  each  becoming  in 
severalty  the  absolute  owner  of  the  one  half  of  the  stock  then 
in  the  hands  of  Reed,  McGrann  &  Co.,  and  as  to  that  half 
being  thenceforth  freed  from  any  responsibility  or  liability  to 
his  former  associate  ? 

8.  Whether,  if  both  the  preceding  questions  be  answered 
adversely  to  the  contention  on  behalf  of  the  defendant,  the 
dealings  in  Hestonville  R.  Co.  stock,  to  which  they  have  ref- 
erence, were  not  merely  gambling  transactions  upon  which 
neither  of  the  parties  concerned  therein  can  found  claims  or 
rights  that  may  be  recognized  and  enforced  in  any  court  of 
Pennsylvania  ? 

—After  citing  1  Collyer  on  Part.,  7,  §§  18,  19,  and  Welsh 
V.  Speakman,  8  W.  &  S.  257,  the  master  proceeded : 

That  the  plaintiff  and  defendant,  with  reference  to  the 
transactions  in  question,  ever  in  express  terms  agreed  to  be- 
come partners,  has  not  been  proved ;  but,  from  the  acts,  decla- 
rations, and  general  conduct  of  both  in  the  matter,  the  conclusion 
of  the  master  is  that  the  first  question  is  to  be  answered  affirm- 
atively. 

As  to  the  second  question:  Doubtless  partners  may,  as 
between  themselves,  at  any  time  dissolve  their  partnership,  con- 
vert their  joint  ownership  of  the  property  into  several  owner- 
ships by  each  of  them  of  a  specific  portion  of  it,  and  mutually 
release  each  other  from  any  liability  in  regard  to  such  specific 
portions ;  but  communion  of  loss,  as  well  as  of  profit,  being  an 
essential  feature  of  the  partnership  relation,  no  one  who  has 
entered  into  that  relation  can  be  relieved  from  liability  to  con- 
tribute to  losses  occurring  in  the  business  of  the  partnership, 
whether  before  or  after  its  dissolution,  and  though  there  may 
have  been  a  settlement  and  distribution  of  the  assets  between 
the  partners,  otherwise  than  by  an  express  and  distinct  agree- 
ment to  that  effect  between  the  other  member  or  membei-s  of 
the  firm  and  himself ;  or,  it  may  be  added,  unless  the  loss  has 
been  caused  by  the  fraud  or  gross  negligence  of  the  partner  by 
whom  contribution  is  sought. 
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— Citing  and  quoting  from  Kelly  v.  Kauflfman,  18  Pa.  851 ; 
Knox  V.  Sprecher,  68  Pa.  415,  the  master  then  continued  . 

In  the  case  in  hand,  there  does  not  appear  to  have  been  even  a 
settlement  of  accounts  between  Swartz  and  Keller,  or  an  actual 
distribution  of  assets,  such  as  occurred  between  the  partners  in 
the  cases  last  cited ;  and  certainly  there  is  no  proof,  either  of 
an  express  agreement  between  Swartz  and  Keller,  that  both  or 
either  of  them  should  be  released  from  liability  to  contribute  to 
losses,  or  that  Keller,  as  to  the  portion  of  the  business  conducted 
by  him,  acted  otherwise  than  with  good  faith  and  reasonable 
diligence.  The  second  question  is  therefore  answered  nega- 
tively. 

As  to  the  third  question :  That  the  dealings  of  these  parties 
in  Hestonville  &  Mantua  R.  Co.  stock  were  entirely  speculative 
in  character,  there  can  be  no  doubt ;  but  were  they  also  mere 
gaming  transactions,  by  means  of  which  neither  of  the  parties 
concerned  therein  could  acquire  rights  that  would  be  recognized 
by  the  courts  of  this  state  as  affording  a  valid  ground  for  pro- 
ceedings at  law  or  in  equity  ? 

— After  citing  Kirkpatrick  v.  Bonsall,  72  Pa.  155 ;  Maxton 
V.  Gheen,  75  Pa.  166 ;  Smith  v.  Bouvier,  70  Pa.  825 ;  North  v. 
Phillips,  89  Pa.  250;  Fareira  v.  Gabell,  89  Pa.  89;  Dickson  v. 
Thomas,  97  Pa.  278,  this  third  question  was  answered  as  fol- 
lows : 

In  the  case  before  the  master,  it  having  been  found  that  these 
parties  did  in  fact,  by  the  agency  and  aid  of  Reed,  McGrann 
&  Co.,  buy  5000  shares  of  the  stock  of  the  Hestonville  etc.  R. 
Co.,  the  certificates  for  which  were  actually  delivered  to  and 
held  by  Reed,  McGrann  &  Co.,  subject  to  the  disposal  of  these 
parties  as  owners  thereof,  and  those  shares  having  been  in  fact 
subsequently  sold  and  delivered  by  Reed,  McGrann  &  Co.,  in 
pursuance  of  orders  to  that  effect  given  by  these  parties,  it  is 
manifest  that  the  dealings  in  this  stock,  so  far  as  these  parties 
were  concerned,  were  in  the  nature  of  actual  bona  fide  pur- 
chases, by  means  of  which  they  were  intended  to  obtain,  and 
did  obtain,  its  absolute  ownership  and  control,  subject  only  to 
the  right  of  Reed,  McGrann  &  Co.  to  be  repaid  the  money  ad- 
vanced by  them  for  its  purchase.  It  seems  therefore,  under 
the  decisions  cited  above,  to  be  quite  clear  that  these  dealings 
in  Hestonville  R.  Co.  stock  were  not  mere  gambling  transao- 
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tioQs,  upon  which  could  be  founded  no  rights  which  can  be  re- 
cognized as  valid  by  the  courts  of  Pennsylvania,  and  that  the 
third  question  can  be  answered  only  in  the  negative. 

— The  master  thereupon  recommended  a  decree  that  the  de- 
fendant ^^  render  an  account,  befoi*e  a  master  to  be  appointed  by 
the  court,  of  all  the  joint  or  partnership  transactions  between  him 
and  the  plaintiff  since  the  commencement  of  their  partnership. " 

Exceptions  to  the  master's  report,  after  argument,  were  over- 
ruled by  the  court,  Patterson,  J.,  and  the  decree  recommended 
by  the  master  was  entered.  Thereupon,  the  defendant  entered 
an  appeal  to  the  Supreme  Court,  which  appeal  was  afterwards 
quashed,  upon  the  ground  that  the  decree  of  the  court  below 
was  interlocutory  only ;  and  upon  the  return  of  the  record  to  the 
court  below  Mr,  David  McMuUen  was  by  consent  of  counsel  8.p- 
pointed  master  to  take  an  account  between  the  parties,  Mr.  Slay- 
maker  declining  to  act  in  that  capacity. 

From  the  accounts  of  the  parties  presented  to  the  second 
master,  and  the  testimony  taken  by  him,  it  appeared  that 
Swartz,  between  August  31, 1876,  and  January  80,  1877,  sold 
1700  shares  of  the  stock  for  $87,525,  and  on  January  18,  1879, 
sold  50  shares  for  $550,  the  average  price  realized  by  him  being 
f  21.75  per  share ;  and  that  the  other  1760  shares  were  sold  by 
Keller  at  different  times,  1000  of  them  being  sold  between  Feb- 
ruary 5  and  March  4, 1878,  and  150  on  January  18,  1879,  the 
average  price  on  his  sales  being  $8.71  per  share.  Stating  an 
account  between  the  parties,  the  master  found  that  the  total 
loss  on  the  joint  speculation  was  $79,449.46,  and  that  there 
was  due  from  Swartz  to  Keller,  on  account  of  Swartz's  half  of 
that  loss,  a  balance  of  $14,783.42,  and  recommended  a  decree  in 
favor  of  the  plaintiff  for  that  sum,  together  with  interest  from 
October  8,  1881,  the  date  when  the  last  payment  was  made  by 
Keller  to  Reed,  McGrann  &  Co.  and  their  account  with  Swartz 
&  Keller  was  closed,  making  an  aggregate  of  $21,362.03. 

Exceptions  to  the  report  of  the  second  master  were  overruled 
in  the  following  opinion,  Pattbbson,  J. : 

The  exceptions,  or  many  of  them,  challenge  the  accuracy  of 
the  master,  upon  questions  of  fact,  as  well  as  his  application  of 
the  law  in  his  determination  of  questions  of  evidence ;  and  I 
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must  say  that  my  mind  inclined  to  the  belief  that  the  master 
did  commit  error,  and  that  this  whole  transaction  between  the 
plainti£E  and  defendant  was  a  gambling  transaction,  and  should 
have  been  so  held  in  law.  But,  it  appearing  that  the  evidence 
submitted  fully  established,  to  the  satisfaction  of  the  master, 
the  material  averments  of  the  bill,  and  disposed  of  the  allega- 
tions of  the  answers,  so  far  as  it  seemed  to  him  necessary  to 
consider  the  same,  in  connection  with  the  case  under  discus- 
sion, we  must  forbear  setting  aside  the  findings. 

We  therefore  now  dismiss  all  the  exceptions,  and  confirm 
the  report  of  the  master. 

— ^A  formal  decree  for  the  payment  of  the  amount  reported 
by  the  master  to  be  due  from  the  defendant  to  the  plaintiff^ 
with  the  costs  of  suit,  having  been  entered,  the  defendeuit  took 
this  appeal  specifying  that  the  court  erred,  inter  alia : 

3.  In  not  dismissing  the  plaintifiTs  bill. 

4.  In  making  the  decree  for  the  payment  of  $21,362.03,  and 
costs  of  si^it. 

Mr,  D,  Q-.  EBUeman  and  Mr.  A.  Herr  Smithy  for  the  ap- 
pellant: 

1.  A  partnership  inter  sese  results  from  the  intention  of 
both  parties,  and  Uiat  of  one  party  cannot  create  it :  Collyer 
on  Part.,  6th  ed.,  7,  n.  9 ;  PhiUips  v.  PhiUips,  49  lU.  487. 
Stronger  proof  is  required  to  make  it  out  than  is  requisite  to 
show  a  partnership  as  to  third  persons :  Chisholm  v.  Cowles, 
42  Ala.  179;  Fox's  Dig.  of  Part.,  185, 187.  And,  though  they 
may  be  partners  as  to  third  persons,  the  parties  will  not  be 
such  between  themselves  if  they  agree  that  a  partnership  shall 
not  exist :  Gill  v.  Kuhn,  6  S.  &  R.  382,  887  ;  Hazzard  v.  Haz- 
zard,  1  Story  C.  C.  871;  Jordan  v.  Wilkins,  8  Wash.  C.  C.  110, 
116.  If  the  relation  in  this  case  was  that  of  partnership  in  the 
beginning,  it  was  dissolved  by  agreement  of  the  parties  in  Au- 
gust, 1876.  Such  a  change  of  relation  may  be  made  :  Brown  v. 
Black,  96  Pa.  482 ;  and  the  master  has  found  that  agreement. 

2.  The  master  erred,  however,  in  holding  that  agreement 
ineffective,  because  not  followed  by  any  attempt  to  procure  the 
actual,  separate  possession  or  control  of  any  part  of  the  stock 
certificates,  nor  by  any  change  in  the  account  kept  by  Reed, 
McGrann  &  Co.     But  no  further  action  was  necessary.     Each 


Digitized  by  LjOOQIC 


Pa.]  KELLER  v.  SWARTZ.  75 

Arguments. 

party  held,  without  dispute,  one  half  the  stock,  and  there  were 
then  no  accounts  to  be  settled  between  them.  However,  the 
separate  sales  on  his  individual  account,  made  by  Swartz,  were 
not  only  an  attempt  to  procure,  but  were  an  actual  procuring 
of  the  separate  possession  and  control  of  his  portion  of  the 
stock.  Keller  and  Swartz  both  recognized  the  agreement  as 
binding.  There  is  no  evidence  that  they  knew  how  the  account 
was  kept  by  Reed,  McGrann  &  Co.,  and  neither  can  be  preju- 
diced by  the  form  of  the  account.  Moreover,  Reed,  McGrann  ■ 
&  Co.,  made  separate  settlements  and  recognized  the  separate 
interests  of  Keller  and  Swartz,  under  their  agreement  of  Au- 
gust, 1876.  But  the  master  reports,  relying  on  Kelly  v.  Kaufif- 
man,  18  Pa.  861,  and  Knox  v.  Sprecher,  68  Pa.  415,  that,  not- 
withstanding a  dissolution,  there  must  be  a  settlement  of  the 


3.  If  Keller  could  bring  himself  within  those  cases,  he  would 
have  to  show  that  he  acted  in  good  faith  and  with  reasonable 
diligence  in  disposing  of  his  stock,  and  his  conduct  in  holding 
it  on  speculation,  against  the  express  wish  of  Swartz,  until  it 
fell  to  $8  per  share,  and  then  selling  it  without  consulting 
Swartz,  does  not  answer  this  requirement.  The  excess  of  his 
loss  over  that  on  the  1750  shares  sold  by  Swartz  resulted  from 
his  own  breach  of  faith  toward  his  alleged  partner,  and  there 
is  no  equity  in  his  claim  for  contribution :  Jeifers  v.  Gill,  91 
Pa.  290;  Wethrill's  App.,  8  Gr.  281;  Lefever  v.  Underwood^ 
41  Pa.  506;  1  Lindley  on  Partnership,  802*,  303*;  Bank  v. 
Reese,  26  Pa.  143 ;  Reitenbaugh  v.  Ludwick,  31  Pa.  132 ;  Mus- 
grave  v.  Beckendorff,  63  Pa.  310.  And  interest  should  not 
have  been  allowed ;  its  allowance  or  refusal,  in  the  settlement 
of  partnership  accounts,  depends  upon  the  circumstances  of 
each  particular  case :  Gyger's  App.,  62  Pa.  73 ;  Rehill  v.  Mc- 
Tague,  114  Pa.  82. 

4.  If  there  ever  was  a  partnership  between  the  parties,  it  was 
formed  for  the  purpose  of  gambling  in  stocks,  and  therefore 
was  illegal  and  void.  Partnership  rights  can  be  enforced  only 
when  the  purpose  of  the  partnership  is  the  carrying  on  of  a 
legal  business :  1  Collyer  on  Part.,  6th  ed.,  7 ;  Wharton's  Law 
Lexicon,  749 ;  1  Wharton  on  Contracts,  §  349 ;  Knowles  v. 
Haughton,  11  Ves.  168;  Ewing  v.  Osbaldison,  2  M.  &  Cr.  63^ 
87 ;  Sykes  v.  Beadon,  L.  R.  11  Ch.  Div.  170 ;  Durham  v.  Pres- 


Digitized  by  LjOOQIC 


74  EASTERN  DISTRICT,  1890.  [137 

Armaments. 

ley,  120  Mass.  283;  Patterson's  App.,  13  W.  N.  154;  Watson 
V.  Murray,  8  C.  E.  Green  257 ;  Watson  v.  Fletcher,  7  Gratt.  1. 
Transactions  in  stock  by  way  of  margins,  without  intent  to  de- 
liver, are  mere  wagers:  Kirkpatrick  v.  BonsaU,  72  Pa.  155; 
Maxton  v.  Gheen,  75  Pa.  168 ;  North  v.  PhUlips,  89  Pa.  266 ; 
Dickson  v.  Thomas,  97  Pa.  278 ;  Patterson's  App.,  13  W.  N.  154. 
An  attempt  to  corner  the  market  is  an  indictable  conspiracy : 
Morris  R.  Coal  Co.  v.  Coal  Co.,  68  Pa.  173.  The  2000  shares 
*  bought  for  that  purpose,  being  indistinguishable,  taint  the  whole 
lot,  and  render  the  whole  business  illegal :  Frazier  v.  Thompson, 
2  W.  &  S.  235 ;  Morris  R.  Coal  Co.  v.  Coal  Co.,  68  Pa.  173. 

Mr,  George  M.  Kline  and  Mr,  H.  M,  North,  for  the  appellee : 

1.  The  testimony  shows  that  the  stock  was  bought  and  held 
for  the  joint  risk  of  Swartz  and  Keller  as  to  profit  and  loss,  and 
the  master  could  not  have  answered  the  first  of  the  questions 
stated  by  him  otherwise  than  as  he  did.  As  to  the  second  ques- 
tion, his  findings  are  clearly  right.  We  do  not  dispute  the 
power  to  dissolve  the  partnership  at  any  time  by  common  con- 
sent, but  after  such  dissolution  the  mutual  responsibilities  of  the 
parties,  occurring  in  the  business,  remain  precisely  as  if  the  dis- 
solution had  not  taken  place.  Nothing  short  of  an  agreement 
mutually  releasing  each  other,  will  put  an  end  to  such  liability: 
Kelly  V.  KaufEman,  18  Pa.  351 ;  Knox  v.  Sprecher,  68  Pa.  415. 

2.  Admitting  the  correctness  of  the  defendant's  allegations  as 
to  the  interviews  in  August,  1876,  they  show  nothing  more  than 
an  aiTangement  that  each  party  should  dispose  of  one  half  the 
stock  at  his  discretion,  leaving  him  to  account  to  the  other  for 
the  faithful  exercise  of  that  discretion  in  their  fiual  settle- 
ment. There  being  no  special  agreement  to  control  their  rights, 
either  of  the  parties  may  compel  a  settlement  through  equity: 
Parsons  on  Part.,  386.  And,  while  these  stock  dealings  were 
speculative  in  their  character,  they  were  not  gambling  transac- 
tions. The  certificates  were  actually  delivered  to  Reed,  Mc- 
Grann  &  Co.,  and  held  by  them  at  the  disposal  of  the  owners, 
subject  only  to  the  re-payment  of  the  advances  made  for  their 
purchase. 

3.  Conceding  the  rule  as  to  interest,  laid  down  in  Gyger's 
App.,  62  Pa.  79,  there  is  a  point  of  time  when  interest  will 
begin  against  a  partner  who  is  in  default  and  owes  his  copartner 
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on  settlement.  The  period  of  dissolution  is  the  proper  time  to 
make  a  rest  and  adjust  the  balance  of  the  partnership  account, 
and  the  partner  against  whom  the  balance  is  found  is  chargeable 
with  interest  thereon  from  that  time :  CoUyer  on  Part.,  §  385 
and  n.  1 ;  Stoughton  v.  Lynch,  2  Johns.  Ch.  209.  In  this  case, 
the  master  and  the  court  properly  treated  October  8, 1881,  when 
the  whole  account  with  Reed,  McGrann  &  Co.  was  adjusted, 
as  the  time  for  adjusting  the  partnership  account  and  commenc- 
ing to  charge  interest  on  the  balance. 

Opinion,  Me.  Justice  Gbeen  : 

We  do  not  regard  it  as  clearly  established  bj'^  the  testimony 
that  the  relationship  between  the  parties  as  to  the  subject- 
matter  of  their  transactions  was  a  technical  partnership.  There 
was  certainly  a  joint  interest,  as  two  persons  may  readily  have 
in  a  common  property,  real  or  personal.  As  the  business  to  be 
transacted  was  to  be  done  by  third  persons,  it  was  not  the  or- 
dinary case  of  joint  contribution  to  a  common  fund  represent- 
ing capital,  in  the  management  of  which  the  two  contributors 
were  to  participate  directly,  but  rather  the  case  of  an  agree- 
ment by  each  one  to  furnish  an  equal  amount  of  money,  or 
money's  worth,  to  the  third  persons  who  were  really  to  conduct 
the  business  contemplated.  The  alleged  relation  of  partner- 
ship was  denied  by  the  answer,  and  also  by  the  defendant  in 
his  testimony,  and  was  rather  feebly  expressed  by  the  plaintiff 
in  his  testimony,  and  that,  rather  as  an  inference  from  the  joint 
character  of  the  enterprise,  than  as  a  fact  distinctly  agreed 
upon.  But  it  is  unnecessary  to  enlarge  upon  this  subject,  as 
the  decision  of  the  case  does  not  depend  upon  it. 

There  did  come  a  time,  after  all  the  purchases  of  stock  had 
been  made,  when  a  very  momentous  question  arose,  which  re- 
quired prompt  decision.  In  the  last  days  of  July,  the  parties 
consented,  though  reluctantly,  to  purchase  2000  shares  of  Hes- 
tonville  stock,  at  the  instance  and  urgent  request  of  Bo;id, 
Moxey  &  Co.,  in  order  to  help  them  corner  the  market.  For 
this  stock  they  paid  $41  a  share.  The  very  next  day.  Bond, 
Moxey  &  Co.  failed,  and  the  guaranty  they  had  given  to 
Swartz  and  Keller,  to  save  them  from  loss,  became  worthless. 
The  stock  immediately  fell  to  $29,  and  was  somewhat  lower 
than  that  continuously  during  the  month  following.     On  the 
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24th  of  August,  the  parties  were  together,  and,  if  the  testi- 
mony of  the  defendant  is  to  be  beUeved,  a  conversation  of  the 
utmost  consequence  to  the  parties  and  to  this  litigation  took 
place  between  them. 

This  is  the  defendant's  version  of  it :  "  On  the  24th  of  Au- 
gust, 1876,  Keller  called  at  my  house  in  Lancaster,  in  the 
evening.  We  discussed  the  market.  I  said  the  stock  was 
weak ;  I  could  see  it  declining  every  day,  it  was  too  much  like 
cutting  off  a  dog's  tail,  inch  by  inch.  Keller  said,  *  Well,  you 
may  sell  your  stock  on  your  own  account,  and  I  will  hold  mine 
yet  for  a  rise.'  He  made  similar  remarks  several  times  that  even- 
ing, and  my  wife  was  present  in  the  room  when  the  remarks 
were  made.  On  the  following  Monday,  August  28, 1876,  he 
was  again  at  my  house,  in  the  evening.  I  said  to  him,  ^  I  want  to 
sell  my  stock.'  He  said,  *  Well,  you  may  sell  yours  if  you 
choose,  but  I  will  not  sell  yet.  It  will  rise  again.'  I  said, '  Yes ; 
it  may  rise  again  some  time,  but  it  now  looks  more  like  declin- 
ing.' He  said,  '  Well,  I  have  nothing  to  do  with  your  stock. 
You  sell  yours,  and  I  will  hold  mine,  and  see  which  of  us  will 
do  the  best.'  Mrs.  Swartz  was  present.  I  considered  it  perfect- 
ly well  understood  between  us,  from  what  he  had  said,  that  he 
had  nothing  to  do  with  my  stock,  nor  I  with  his.  I  then  com- 
menced to  sell  stock.  On  August  31st,  1876, 1  sold  200  shares 
at  $24;  on  September  5th,  1876, 1  sold  100  shares,  at  $25  per 
share ;  and  on  September  8th,  100  shares,  at  $25.50  per  share. 
I  made  these  sales  by  giving  my  individual  order  to  Reed,  Mc- 
Grann  &  Co.,  and  particularly  called  their  attention  to  the  fact 
that  it  was  my  individual  oi*der ;  that  I  was  selling  my  own 
stock,  and  that  it  had  nothing  to  do  with  Keller's  stock.  After 
selling  this  400  shares,  I  met  Mr.  Keller  in  North  Duke  street, 
near  the  railroad  bridge,  towards  evening,  and  told  him  I  had 
sold  400  shares  of  stock.  He  said,  '  Well  you  may  sell  all  of 
yours  for  what  I  care,  but  I  won't  sell  yet,'  and  gave  some 
reasons  why  he  thought  it  would  rise  again,  something  he  had 
heard  in  Philadelphia ;  I  think  it  was  about  the  management 
of  the  company.  I  then,  between  that  time  and  the  27th  Jan- 
uary, 1877,  at  different  times,  sold  all  my  stock  except  fifty 
shares.  It  was  all  sold  by  my  individual  order  to  Reed,  Mc- 
Grann  &  Co.,  and,  every  time  I  gave  an  order,  I  called  their 
attention  to  the  fact  that  I  was  selling  my  stock  on  my  account, 
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and  it  had  nothing  to  do  with  Keller's  stock."  The  witness 
then  testified  to  some  conversations  with  Mr.  Reed  of  the  firm 
of  Reed,  McGrann  &  Co.  He  described  the  full  extent  of  his 
share  of  the  purchases,  the  aggi-egate  amount  thereof,  the  man- 
ner in  which  he  made  payment  for  them,  and  a  full  settlement 
he  had  with  Reed,  McGrann  &  Co.,  for  his  whole  share  of  the 
business,  which  resulted  in  hb  paying  them  $6,777.93,  made 
up  of  various  cash  payments,  and  a  note  for  $3,000,  on  June 
26,  1878,  in  full,  which  note  he  subsequently  paid. 

Mrs.  Swartz,  the  defendant's  wife,  was  also  examined,  and 
testified  as  follows  on  this  subject :  "  In  my  husband's  office,  in 
Lancaster,  about  three  weeks  after  the  1st  of  August,  six  years 
ago, — that  is,  six  years  ago  last  August, — ^Mr.  Swartz  com- 
menced to  talk  to  Mr.  Keller  about  Hestonville.  Mr.  Swartz 
said,  '  I  am  going  to  sell,'  and  Mr.  Keller  said,  *  You  can  do  with 
yours  what  you  please,  but  I  won't  sell  mine.'  Then  he  went 
out  of  the  door ;  with  his  hand  on  the  door-knob,  he  said,  *•  You 
can  just  do  with  yours  as  you  please,'  and  he  laughed  when  he 
said  it.  About  four  or  five  days  after  that,  about  the  same 
time,  (supper  time,)  he  was  either  coming  from  or  going  to  his 
home,  he  told  Mr.  Swartz  about  the  same  thing,  except  that  he 
said  he  was  going  to  keep  his  for  a  rise ;  and  that  is  all  I  re- 
member." 

The  learned  master,  Mr.  Slaymaker,  makes  the  following 
finding  upon  this  part  of  the  case  :  "  Making  all  due  allowance 
for  the  fact  that  this  witness  is  the  wife  of  the  defendant,  and 
also  for  the  improbability  of  her  being  able  to  detail  with  abso- 
lute verbal  accuracy  conversations  which  had  occurred  more 
than  six  years  previously,  the  master  is  persuaded  that  her 
statement  is  substantially  true,  and  that  the  result  of  the  con- 
ferences between  Keller  and  Swartz  was  that  each  should 
control  and  dispose  of,  at  his  discretion,  the  onfe  half  of  the  Hes- 
tonville stock  yet  in  the  hands  of  Reed,  McGrann  &  Co."  He 
therefore  finds  in  favor  of  the  defendant  on  this  most  vital  part 
of  the  case,  but  he  declines  to  make  any  application  of  his  find- 
ing, for  a  reason  which  he  thus  states :  ^^  This  understanding, 
however,  was  not  followed  by  any  attempt  on  the  part  of  either 
the  plaintijff  or  the  defendant  to  procure  for  himself  the  actual 
separate  possession  or  control  of  the  evidences  of  ownership  of 
any  portion  of  this  stock,  nor  by  any  change  in  their  account 
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with  Reed,  McGrann  &  Co.,  that  account  remaining  at  the 
close  of  the  business  precisely  as  it  had  been  opened,  the  ac- 
count of  that  firm  with  Swartz  &  Keller  jointly ;  and  the  pro- 
ceeds of  all  subsequent  sales  of  this  stock,  whether  on  orders 
of  Swartz  individually  or  Keller  individually,  or  either  in  the 
name  of  both,  were  alike  carried  into  the  joint  account  as 
credits  thereupon." 

To  this  method  of  disposing  of  this  branch  of  the  case,  we  are 
entirely  unable  to  agree,  and  fdr  various  reasons.  In  the  first 
place,  it  was  no  part  of  the  agreement  between  Keller  and  Swartz 
that  each  one  might  dispose  of  his  one  half  part  of  the  stock ; 
tliat  the  shares  of  stock  themselves  should  be  taken  up  from 
Reed,  McGrann  &  Co.  That  could  not  have  been  done  with- 
out paying  for  them,  and  this  would  have  rendered  necessary 
the  payment  of  an  immense  sum  of  money,  which  it  may  well 
be  neither  of  them  could  pay.  But  it  was  selling  the  stock, 
and  not  paying  for  it,  that  Swartz  and  his  wife  testified  was  to 
be  done,  and  the  master  has  found  that  such  was  their  agree- 
ment. They  were  therefore  not  to  separate  it  and  take  it  up, 
but  each  was  to  be  at  perfect  liberty  to  sell  his  one  half  of  the 
stock  as  he  pleased.  In  point  of  fact,  Swartz  immediately 
proceeded  to  sell  his  stock  at  his  own  prices  and  on  his  indi- 
vidual orders,  and  he  kept  on  doing  so  until  within  five  months 
he  had  sold  all  but  fifty  shares.  During  the  same  time,  Keller 
kept  his,  and  made  no  sales  until  February  6, 1878,  nearly  a 
year  and  a  half  after  Swartz  began  to  sell  his.  In  the  next 
place,  these  parties  had  nothing  to  do  with  the  manner  in  which 
Reed,  McGrann  &  Co.  kept  the  account  with  them  on  their 
books.  They  could  not  have  controlled  the  manner  of  keeping 
it  if  they  would.  It  was  not  their  business,  and  any  attempt 
on  their  part  to  interfere  with  the  book-keeping  of  Reed,  Mc- 
Grann &  Co.  wduld  doubtless  have  been  resented.  For  this 
reason,  it  is  plain  that  the  fact  that  no  change  was  made 
by  Reed,  McGiunn  &  Co.,  in  their  manner  of  keeping  their  ac- 
count of  these  transactions,  affords  no  inference  against  Swartz, 
either  as  to  the  integrity  of  his  testimony,  or  as  evidence  that 
he  failed  to  carry  out,  or  abandoned,  his  purpose  of  selling  his 
part  of  the  stock  as  he  had  arranged  with  Keller  that  he  might 
do.  The  reasons  given  by  the  master,  therefore,  for  declining 
to  give  effect  to  the  agreement  for  the  sale  of  the  stock  by  each, 
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are  not  sustained  by  the  considerations  which  he  states  him- 
self, and  when  the  testimony  and  the  other  subsequent  facts 
are  taken  into  account,  he  is,  in  our  judgment,  convicted  of 
plain  error  in  his  treatment  of  the  case. 

The  master  takes  no  notice  of  the  testimony  of  the  defend- 
ant, and  yet  it  is  precise,  veiy  full,  distinct,  and  emphatic  to 
the  point  that  it  was  absolutely  agreed  upon  between  him  and 
Keller  that  he,  Swartz,  should  be  at  liberty  to  sell  his  stock  as 
he  pleased.  The  conversations  in  which  this  agreement  was 
arrived  at  were  specified,  together  with  the  times,  the  place,  the 
circumstances,  the  words,  and  all  the  details  of  what  was  said 
and  agreed  upon.  They  amounted  to  a  clear,  distinct,  and 
positive  agreement  that  the  defendant,  Swartz,  should  be  at 
hberty  to  sell  his  part  of  the  stock  just  as  he  pleased,  and  that  he, 
Keller,  would  not  sell  his  part,  but  hold  it  for  a  rise.  Although 
Keller  had  ample  opportunity  to  deny  the  truth  of  Swartz's 
testimony,  he  never  did  so,  and  the  case  was  closed  without 
any  contradiction  of  Swartz's  statements  by  Keller.  He  was, 
moreover,  corroborated  by  his  wife's  evidence  as  to  the  part 
of  the  conversation  heard  by  her.  He  made  a  general  denial 
of  having  ever  agreed  to  divide  the  stock,  or  that  each  should 
sell  his  half  of  it,  in  reply  to  one  question,  after  Mrs.  Swartz 
was  examined  but  before  the  defendant  testified,  but,  after  the 
defendant  testified,  giving  full  particulars  of  the  conversations, 
he  never  opened  his  lips.  In  such  circumstances  the  general 
denial  goes  for  nothing.  It  means  nothing  more,  really,  than 
that  in  his  opinion  he  never  made  such  an  agreement.  But  the 
important  question  is,  did  the  conversations  testified  to  by  the 
defendant  occur  as  stated  by  him  ?  On  that  subject,  the  plaint- 
iff says  nothing.  The  case  stands,  then,  with  this  positive, 
afGrmative,  most  vital  testimony  in  it,  corroborated  by  defend- 
ant's wife,  and  not  one  word  in  contradiction  of  it  from  the 
plaintiff.  We  know  of  no  reason  why  this  testimony  should  be 
disbelieved,  but  there  are  the  strongest  possible  reasons  for 
giving  it  full  credence.  It  was  intrinsically  probable.  There 
had  been  a  heavy  fall  in  the  price  of  the  stock,  and  a  crisis  in 
the  speculation  confronted  the  parties  with  every  appearance  of 
a  very  heavy  loss  in  the  near  future.  The  master  does  find  that 
there  were  differences  of  opinion  between  the  parties  as  to  the 
policy  that  should  be  pursued,  and  that  Swartz  was  anxious  to 
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sell  as  speedily  as  possible,  and  that  Keller  was  inclined  to  hold 
on  for  higher  prices.  He  also  finds  that  they  had  several  con- 
ferences, and  adds,  "as  to  the  conversations  at  which,  their 
statements  differ  widely  and  materially."  The  writer  has  read 
every  particle  of  the  testimony  of  both  the  parties,  and  finds 
that  there  is  no  evidence  of  any  conferences  or  any  conversa- 
tions, in  the  testimony  of  the  plaintiff,  on  the  subject  of  divid- 
ing or  holding  or  selling  the  stock  as  stated  by  the  defendant. 
The  plaintiff  simply  gave  no  testimony  on  that  subject,  and  it 
is  error,  therefore,  to  say  that  the  statements  of  the  parties 
differ  widely  and  materially  in  reference  to  that  matter. 

But  perhaps  the  most  convincing  proof  in  support  of  the  de- 
fendant's testimony  as  to  the  sale  of  the  stock  by  each  is  found 
in  the  subsequent  facts  about  which  there  is  no  dispute.  The 
defendant  immediately  proceeded  to  do  precisely  what  he  says 
the  plaintiff  agreed  he  might  do ;  that  is,  made  sales  of  his 
stock  rapidly.  He  swears  that  all  these  sales  were  made  on 
his  own  individual  ordei*s,  and  no  one  contradicts  him.  He 
also  says  he  notified  Reed,  McGrann  &  Co.  that  these  sales 
were  ordered  as  to  his  own  part  of  the  stock,  and  that  Keller 
had  nothing  to  do  with  them,  and  no  one  contradicts  him.  He 
also  says  that  he  made  payments,  after  he  was  credited  with 
proceeds  of  sales,  until  a  balance  of  $6,777.93  resulted  against 
him,  as  appears  by  a  memorandum  in  the  handwriting  of 
George  K.  Reed  which  Swartz  produced.  That  memorandum 
is  in  the  following  words  and  figures : 

Swartz  owes  on  ace $  8,897  40 

Inst,  to  January  1,  1878,       ....        1,880  53 

$10,777  93 
4,000 


$  6,777  93 

He  testifies:  "On  the  1st  of  January,  1878,  Geo.  K.  Reed, 
in  his  own  handwriting,  (Geo.  K.  Reed  was  a  member  of  the 
firm  of  Reed,  McGrann  &  Co.,)  gave  me  a  memorandum,  which 
I  here  produce,  marked  '  A.  S.  December  28th,  No.  1.'  On 
this  memorandum  he  figured  up  that  I  owed  their  firm  on  my 
stock  $6,777.93,  which  sum  I  gradually  paid  them,  and  the 
balance  on  June  25,  1878,  was  $3,000,  for  which  I  gave  them 
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my  note.    The  note  was  renewed  several  times ;  was  at  one 
time  reduced  to  $2,700,  and  finally  paid,  June  18, 1879." 

In  all  of  this  most  important  testimony  the  defendant  is  not 
in  the  least  degree  contradicted  by  any  witness.  It  shows  in 
the  most  ample  manner  that  from  August  24, 1876,  in  making 
sales  and  in  dealing  with  Swartz,  the  firm  of  Reed,  McGrann 
&  Co.  did  in  fact  treat  the  sales  as  made  upon  his  individual 
account,  and  finally  settled  with  him  by  accepting  from  him  a 
certain  sum  in  cash  and  a  note  for  the  balance  of  $3,000,  and 
this  although  there  was  a  large  balance  open  on  their  books 
against  the  account  of  Swartz  &  Keller.  In  the  meantime 
Keller  did  precisely  what  Swartz  testified  he  said  he  would  do ; 
that  is,  held  on  to  his  part  of  the  stock,  and  made  no  sales 
thereof  until  February,  1878.  Sales  were  subsequently  made, 
and  the  account  was  kept  open  until,  on  October  18,  1881,  the 
balance  of  the  account  was  $9,886,  which  John  Keller  paid  by 
giving  his  check  for  $1,836.60,  and  his  note  for  $8,000. 

It  is  simply  impossible  to  discredit  the  testimony  of  the  defend- 
ant in  the  face  of  facts  like  these.  They  show  with  conclusive 
force  that  subsequently  to  August  24, 1876,  the  sales  made  on 
the  orders  of  the  defendant  were  treated  by  all  the  parties  as 
sales  made  for  his  account,  and  that  on  that  basis  an  adjustment 
was  finally  made  with  him  by  Reed,  McGrann  &  Co.  And 
they  show,  also,  that  the  remaining  sales  were  regarded  by  all 
the  parties  as  made  upon  account  of  Keller,  and  that  the  account 
with  him  was  adjusted  upon  that  basis  in  October,  1881.  It  is 
not  alleged  by  Keller  that  he  ever  undertook  to  interfere  with 
the  sales  by  Swartz,  or  that  Swartz  ever  interfered  with  the 
sales  by  Keller.  Yet,  if,  in  point  of  fact,  each  continued  to  be 
interested  in  the  whole  amount  of  stock  held  by  Reed,  McGrann 
&  Co.,  it  is  impossible  to  believe  that  no  active  intervention 
would  have  been  made,  no  conferences  would  have  taken  place 
between  the  parties ;  in  short,  that  nothing  whatever  would 
have  been  done  to  indicate  their  joint  interest.  Each  proceeded 
after  August,  1876,  in  precise  accordance  with  what  Swartz 
testified  they  had  agreed  upon  at  that  time,  and  neither  of  them 
proceeded  upon  the  theory  of  a  continuing  joint  interest  Final- 
ly, Keller  settled  the  whole  balance  of  the  account  with  Reed, 
McGrann  &  Co.,  without  calluig  upon  Swartz  for  any  contri- 
bution. It  was  not  until  June,  1882,  that  Keller  filed  his  bill 
Vol.  cxxxvn — 6 
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in  this  case,  nearly  six  years  after  the  time  fixed  by  Swartz  as 
the  date  of  the  separation  of  their  interests,  and  more  than  four 
years  after  the  great  bulk  of  the  stocks  held  by  Keller  was  sold. 
Such  delay  in  such  a  matter,  and  involving  such  large  amounts, 
is  laches,  and  is  only  consistent  with  the  theory  that  the  idea  of 
holding  Swartz  responsible  for  the  loss  which  was  incurred  on 
the  sales  made  by  Keller  was  an  after-thought.  The  integrity 
of  that  claim  is  opposed  to  the  whole  force  of  the  direct  and 
positive  testimony  of  the  defendant  and  his  wife,  which  testi- 
mony was  entirely  uncontradicted  by  the  plaintiff  or  any  one 
else;  it  is  opposed  to  the  actual  facts  as  they  subsequently 
transpired  in  regard  to  the  dealings  of  both  parties  with  the 
stock  held  by  Reed,  McGrann  &  Co. ;  it  is  opposed  to  the  act- 
ual conduct  of  both  the  litigants  in  making  their  settlements 
with  their  brokers ;  and  it  is  opposed  to  the  teachings  of  com- 
mon sense  as  to  what  two  parties  so  situated  would  have  done, 
if  their  interests  had  not  been  sepai^ated  but  continued  joint. 

We  are  of  opinion  that  the  claim  of  the  plaintiff  is  entirely 
destitute  of  merit,  and  for  that  reason  his  bill  should  be  dis- 
missed. It  is  unnecessary  to  discuss  the  question  whether  the 
transactions  as  between  the  plaintiff  and  defendant  were  of  a 
gambling  character,  because  the  case  is  disposed  of  upon  other 
considerations. 

The  decree  of  the  court  below  is  reversed,  at  the 

cost  of  the  appellee,  and  the  plaintiff's  bill  is 

dismissed,  with  costs. 


J.  L.  SCHIVE  ET  AL.  v.  DAVID  FAUSOLD. 

APPEAL  BY  PLAINTIFF  FROM  THE  COURT  OP  COMMON  PLBA8 
OF  NORTHUMBERLAND  COUNTY. 

Argued  May  26, 1890— Decided  October  6, 1890. 

(a)  An  action  of  ejectment  was  brought  in  the  right  of  a  wife  to  recoyer 
land  which  had  been  sold  at  sheriffs  sale  as  the  property  of  her  hus- 
band, the  plaintiff  claiming  that,  though  the  legal  title  was  in  her  hus- 
band at  the  time  of  the  sale,  it  was  held  by  him  under  a  resulting  trust 
for  her,  her  separate  estate  having  supplied  the  purchase  money : 
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1.  A  verdict  and  judgment  in  her  favor  for  an  undivided  part  of  the  land, 
was  the  equivalent  of  a  verdict  and  judgment  against  her  for  the  other 
parts ;  and,  the  action  being  upon  an  equitable  title,  to  wit,  the  result- 
ing trust  alleged,  it  was  a  bar  to  a  subsequent  action  of  ejectment  to 
recover  the  other  undivided  parts  of  the  same  land :  Peterman  v.  Hul- 
ing,  81  Pa.  432. 

Before  Paxson,  C.  J.,  Stbrbbtt,  Gbbek,  Clabk,  Wil- 
liams, McCoLLUM  and  Mitchell,  JJ, 

No.  126  January  Term  1890,  Sup.  Ct. ;  court  below.  No. 
418  May  Term  1888,  C.  P. 

On  April  25,  1888,  John  L.  Schive  and  Lydia  Schive,  his 
wife,  in  right  of  said  Lydia,  brought  ejectment  to  recover  "  the 
undivided  four  fifths  of  a  certain  tract  or  piece  of  land  situ- 
ated in  Rockefeller  township,"  described.    Issue. 

At  the  trial  on  March  25, 1889,  it  was  shown  that  the  de- 
fendant held  the  property  in  dispute  under  a  conveyance  from 
Solomon  Miller,  who  had  purchased  it  at  a  sheriffs  sale  there- 
of as  the  property  of  John  L.  Schive  on  October  4,  1874; 
that,  to  No.  208  February  Term  1882,  John  L.  Schive  and 
Lydia,  his  wife,  for  the  use  of  said  Lydia,  brought  ejectment 
against  David  Fausold,  claiming  to  recover  the  whole  of  the 
land  by  reason  of  the  fact,  as  averred,  that  although  the  legal 
title  to  the  land  when  it  was  sold  at  sheriff's  sale  was  in  John 
L.  Schive,  yet  he  held  it  as  trustee  for  his  wife  Lydia,  because 
he  had  used  her  separate  estate  in  the  purchase  of  it ;  that 
that  cause  was  tried  before  a  jury  on  May  28, 1886,  and  a  ver- 
dict rendered  and  judgment  entered  for  the  plaintiffs  for  the 
undivided  one  fifth  of  the  land.  .  The  testimony  submitted  in 
that  case  was  read  to  the  jury  in  this. 

At  the  close  of  the  testimony,  the  court,  Rookefellbb, 
P.  J.,  stated  the  facts  above  summarized,  and  charged  the  juiy : 

This  suit,  then,  is  a  second  action  of  ejectment  brought  by 
the  same  plaintiffs  against  the  same  defendant  for  the  four 
fifths  of  the  same  land ;  and,  the  evidence  being  the  same,  the 
question  arises  as  to  whether  a  second  ejectment  lies ;  or,  in 
other  words,  whether  or  not  the  verdict  and  judgment  rendered 
in  the  first  case  are  conclusive,  and  a  bar  to  this  action.  The 
first  action  was  brought  for  the  whole  tract,  that  is,  the  whole 


Digitized  by  LjOOQIC 


84  EASTERN  DISTRICT,  1890.  [187 

Arguments. 

ninety-seven  acres ;  and  the  verdict  of  the  juiy  being  for  the 
undivided  one  fifth  only,  it  was  essentially,  in  our  opinion,  a 
verdict  in  favor  of  the  plaintiffs  for  the  one  fifth  of  the  land, 
and  in  favor  of  the  defendant  for  the  other  four  fifths. 

In  the  case  of  Peterman  v.  Huling,  81  Pa.  432,  the  Supreme 
Court  of  this  state  decided  that,  "  one  verdict  and  judgment  in 
ejectment,  upon  an  equitable  title,  is  conclusive  between  the 
parties,  and  a  bar  to  any  subsequent  ejectment  for  the  same 
land,  and  this  rule  includes  all  equitable  titles."  *^  Such  action 
is  to  be  regarded  as  a  bill  in  equity,  not  as  a  possessory  eject- 
ment at  common  law,  and  a  verdict  and  judgment  therein  will 
have  the  same  conclusive  effect  as  those  which  follow  a  final 
decree  in  a  court  of  equity." 

There  have  been  numerous  cases  before  the  Supreme  Court 
since  the  case  of  Peterman  v.  Huling,  just  referred  to,  in  which 
that  case  was  recognized  and  followed  by  the  Supreme  Court, 
and  there  has  been  no  decision  since  overruling  it,  so  far  as  I 
know.  That  was  a  case  similar  to  the  present  one,  and  the 
report  shows  that  the  title  of  Huling,  the  plaintiff  in  the  case, 
was  purely  an  equitable  one.  It  rested  upon  the  assertion  that 
Coder  and  Peterman  held  the  legal  title  for  two  tracts  of  land, 
one  half  of  which  was  purchased  with  his  money,  and  that 
they  held  it  under  the  agreement  that  it  should  be  for  the  joint 
use  of  Coder  and  Huling.  Under  all  the  evidence  in  the  case, 
therefore,  I  now  instruct  you  to  find  a  verdict  in  favor  of  the 
defendant.^ 

— The  jury  returned  a  verdict  for  the  defendant,  as  directed. 
A  rule  for  a  new  trial  having  been  dischai^ged,  judgment  was 
entered,  when  the  plaintiffs  took  this  appeal,  specifying  that 
the  court  erred  in  directing  the  jury  to  find  for  the  defendant.^ 

Mr.  S.  B.  Boyer^  for  the  appellants. 

Counsel  cited :  Feig  v.  Meyers,  102  Pa.  10 ;  Lahr's  App., 
90  Pa.  507 ;  Taylor  v.  Abbott,  41  Pa.  862 ;  Tref  te  v.  Pitts,  74  Pa. 
848 ;  Heath  v.  Knap,  1  Pa.  482 ;  Brolaskey  v.  McClain,  61  Pa. 
146 ;  Freeman  v.  Caldwell,  10  W.  9. 

Mr.  T.  H.  Purdy  and  Mr.  J.  B.  Packer^  for  the  appellee, 
were  not  heard. 

In  the  brief  filed,  counsel  cited :  Peterman  v.  Huling,  81  Pa. 
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482 ;  Peebles  v.  Reading,  8  S.  &  R,  484 ;  Seitzinger  v.  Ridg- 
way,  9  W.  496 ;  Winpenny  v.  Winpenny,  92  Pa.  440 ;  Tref tz 
V.  Pitte,  74  Pa.  848 ;  Brawdy  v.  Brawdy,  7  Pa.  157 ;  Church  v. 
Ruland,  64  Pa.  482;  Patterson  v.  Martz,  8  W.  879;  Amick  v. 
Oyler,  26  Pa.  506 ;  Bolin  v.  Connelly,  78  Pa.  886 ;  Coughanour 
V.  Bloodgood,  27  Pa.  285. 

Per  Citriam: 

It  was  decided  in  Peterman  v.  Ruling,  81  Pa.  482,  that  one 
verdict  and  judgment  in  ejectment  upon  an  equitable  title  is 
conclusive  between  the  parties,  and  a  bar  to  any  subsequent 
ejectment  for  the  same  land,  and  this  rule  includes  all  equitable 
titles.  Peterman  v.  Huling  has  been  followed  in  a  number  of 
later  cases,  which  it  is  not  necessary  to  refer  to,  and  is  settled 
law.  It  rules  this  case.  It  was  a  second  ejectment.  In  the 
first,  the  plaintiffs  recovered  the  one  undivided  fifth  part  only. 
As  the  first  ejectment  was  brought  for  the  whole,  this  verdict 
and  judgment  was  against  them  for  the  undivided  four  fifths. 
As  to  the  said  four  fifths,  the  former  judgment  is  a  flat  bar  to 
a  recovery  by  the  plaintiffs. 

Judgment  affirmed. 


J.  R.  DUNBAR  V.  JOHN  FLEISHER. 

APPSAL  BY  PTiATNTIEF  FBOM  THE  COUBT  OF  OOMMOK  PLEAS 
OP  PEBBY  COUNTY. 

Argaed  May  26, 1800— Decided  October  6, 1S90. 
[To  be  reported.] 

1.  When  an  obligation,  signed  by  a  surety,  is  given  in  porsuance  of  k 
provision  therefor  in  a  contract  between  his  principals  and  the  obligeo, 
and  it  expressly  refers  to  snch  contract,  it  should  be  construed  in  the 
light  which  the  principal  contract  throws  upon  its  purpose  and  intended 
scope. 

(a)  A  contractor  for  the  erection  of  a  county  bridge  sub-let  the  mason 
work  by  a  written  contract  providing  that  he  should  pay  for  two  thirds 
thereof  when  that  quantity  should  be  done,  and  if  he  should  then  give 
security  for  the  price  of  the  remainder,  the  same  should  be  paid  when 
Ihe  work  was  fully  completed. 
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(6)  The  agreement  provided  further,  as  an  altematiye,  that  the  sub- 
contractors might  give  security  "for  the  money  for  the  balance  of  the 
work  to  be  done,"  in  which  case  the  contractor  should  pay  for  said  re- 
maining one  third  of  the  work  in  advance  of  its  commencement  by  the 
sub-contractors. 

(c)  After  the  sub-contractors  had  done  two  thirds  of  the  work,  and  had 
been  paid  therefor,  they  received  from  the  contractor  an  order  on  the 
county  commissioners  for  the  price  of  the  remaining  one  third,  and 
gave  to  him  a  paper,  executed  by  a  surety,  reciting  said  order  and  en- 
gaging for  **  the  faithful  performance  of  said  mason  work  to  said  bridge 
as  per  contract : 

2.  Construed  in  the  light  of  the  principal  contract,  the  obligation  of  the 
surety  did  not  embrace  any  liability  for  defects  in  the  two  thirds  of  the 
work  already  done  by  his  principals,  but  was  simply  an  engagement, 
in  consideration  of  an  advance  payment  for  the  remaining  one  third, 
that  they  should  do  the  work  so  paid  for. 

8.  Wherefore,  the  order  on  the  county  commissioners  having  been 
refused  payment,  although  accepted  by  the  sub-contractors  on  the  as- 
surance of  the  contractor  that  it  would  be  promptly  paid,  the  consider- 
ation of  the  surety^s  undertaking  wholly  failed,  and  he  was  not  liable 
even  for  a  failure  of  the  sub-contractors  to  do  the  rest  of  the  work ; 
nor  were  they  bound  to  perform  it. 

4.  The  fact  that  payment  of  the  order  was  refused  because  there  were 
defects  in  the  work  already  done  by  the  sub-contractors,  did  not  affect 
the  liability  of  either  their  surety  or  themselves  as  to  the  last  one  third 
of  the  work :  by  the  terms  of  their  contract  they  were  not  bound  to  do 
that  work  until  its  price  should  be  paid  or  secured  to  them. 

Before  Paxson,  C.  J.,  Stbrrett,  Green,  Clark,  Wil- 
liams, McCoLLUM  and  Mitchell,  JJ. 

No.  34  July  Term  1886,  Sup.  Ct. ;  court  below,  No.  25 
November  Term  1883,  C.  P. 

On  September  11, 1883,  Josiah  R.  Dunbar  brought  assumpsit 
against  John  Fleisher,  upon  a  written  engagement  of  the  de- 
fendant a  copy  of  which  is  given  below.  The  defendant  plead- 
ed non-assumpsit. 

At  the  trial  on  April  19, 1884,  the  following  facts  were  shown : 
In  the  year  1883,  the  plaintiff  took  a  contract  from  the  com- 
missioners of  Perry  county  for  the  erection  of  a  county  bridge 
across  Sherman's  creek.  On  June  23, 1883,  he  sub-let  the  stone 
work  to  Jesse  Harper  and  John  Famous  by  a  written  contract, 
which  provided  that  Harper  and  Famous  should  do  all  the  mason 
work  for  the  bridge  at  certain  rates  per  perch  and  in  a  work- 
manlike manner,  and  proceeded : 
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"And  the  said  J.  R.  Dunbar  shall  pay  for  said  mason  work 
960  upon  the  signing  of  this  agreement,  and  when  one  third  of 
the  work  is  done  the  balance  of  the  price  for  the  one  third  work 
done,  if  more  is  yet  due,  and  then  he  shall  also  pay  to  the  par- 
ties of  the  first  part  $50  on  the  next  third  of  the  work  to  be 
done ;  and  when  two  thirds  of  said  work  is  done,  then  the  bal- 
ance of  the  amount  due  on  the  said  two  thirds  of  work,  if  any 
is  yet  due,  shall  then  be  paid ;  and  then  for  the  balance  or  one 
third  work  left  to  be  done,  in  case  J.  R.  Dunbar  shall  give  se- 
curity for  the  payment  of  said  last  one  third  of  work  when  the 
same  is  fully  finished,  then  the  said  parties  shall  be  paid  when 
said  work  is  finished,  or  else  said  parties  of  the  first  part  can 
give  security  for  the  money  for  the  balance  of  the  work  to  be 
done  ;  that  is,  after  the  two  thirds  is  done,  and  then  said  J.  R. 
Dunbar  shall  in  such  case  pay  the  balance  for  said  work  before 
the  said  parties  shall  commence  the  same. 

"  In  witness  whereof,"  etc. 

Harper  and  Famous  put  up  two  thirds  of  the  stone  work 
specified  in  their  contract,  and  received  their  pay  therefor  from 
the  plaintiff. 

On  July  28, 1883,  they  met  the  plaintiff  at  the  office  of  George 
Zinn,  a  justice  of  the  peace,  the  scrivener  and  custodian  of  their 
agreement,  for  the  purpose  of  making  some  arrangement  re- 
specting the  remaining  one  third  of  the  work  yet  to  be  done  by 
them.  It  was  then  agreed  between  them  and  the  plaintiff,  that 
the  plaintiff  should  give  to  them  an  order  on  the  county  com- 
missioners for  (62,  and  that  they  should  give  him  security  that 
the  remainder  of  the  work  sdould  be  done  in  accordance  with 
the  contract.  They  agreed  to  accept  the  order,  upon  being  as- 
sured by  the  plaintiff  that  there  was  no  doubt  about  its  payment 
by  the  commissioners,  as  they  had  in  their  hands  over  $1,100  that 
was  coming  to  the  plaintiff  upon  his  contract  with  them.  Ac- 
cordingly, the  plaintiff  gave  the  order  for  $62  and  Harper  and 
Famous  procured  the  defendant  Fleisher  to  sign  the  following 
undertaking,  prepared  by  Zinn,  which  they  left  in  Zinn's  hands 
with  the  other  contract : 

**  Whereas,  J.  R.  Dunbar  has  this  day  given  to  Jesse  Harper 
and  John  Famous  an  order  on  the  county  commissioners  for 
$62,  or  the  amount  that  shall  be  due  them  for  mason  work  at 
the  completion  of  the  bridge  in  Penn  township,  Perry  county, 
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Pennsylvania.  Now,  in  consideration  of  $1  to  me  in  hand  paid, 
I  hereby  become  security  for  said  Harper  and  Famous  for  the 
faithful  performance  of  said  mason  work  to  said  bridge,  as  per 
contract  with  said  J.  R.  Dunbar.  John  Fleisher.'' 

Testimony  for  the  defendant  tended  to  show  that  the  paper 
signed  by  Fleisher  was  to  contain  a  proviso  that  the  order  should 
be  accepted  by  the  county  commissioners,  but  that  this  was 
omitted  by  mistake  of  the  scrivener. 

Later,  on  the  same  day,  the  county  commissioners  notified  the 
plaintiff  that  the  stone  work  already  done  by  Harper  and  Famous 
was  not  in  accordance  with  the  specifications  therefor,  and  that 
unless  it  was  made  so  they  would  refuse  to  make  the  contract 
payments  for  the  bridge ;  and  on  presentation  of  the  order  given 
by  the  plaintiff  to  Harper  and  Famous,  the  commissioners  de- 
clined to  honor  it  for  the  reason  that  the  work  ah*eady  done  was 
defective.  The  order  never  was  paid,  and  Harper  and  Famous 
never  did  the  remaining  one  third  of  the  work. 

The  testimony  tended  to  show  that  the  two  thirds  of  the  mason 
work  that  had  been  done  was  in  fact  defective  and  not  in  ac- 
cordance with  the  specifications.  It  was  taken  down  and  re- 
built by  the  plaintiff  at  a  cost  of  $186,  and  he  completed  the 
masonry  himself. 

At  the  close  of  the  testimony,  the  court,  Babnbtt,  P.  J., 
charged  the  jury  as  follows : 

[The  construction  of  this  article  of  agreement  is  for  the  court, 
and  in  our  opinion  there  can  be  no  recovery  against  Mr.  Fleisher 
by  virtue  of  his  contract,  and  therefore  we  direct  you  to  return 
a  verdict  in  favor  of  the  defendant,  as  a  matter  of  law.]  * 

A  verdict  having  been  rendered  for  the  defendant  as  direct- 
ed, judgment  was  entered  thereon,  when  the  plaintiff  took  this 
appeal,  assigning  for  error : 

1.  The  charge  of  the  court  in  [  ]  * 

Mr.  B.  F.  Junkin  (with  him  Mr.  J.  JS.  Junkin)^  for  the  ap- 
pellant : 

1.  The  defendant's  undertaking  was  for  the  benefit  of  his 
principals.  Harper  and  Famous.  They,  and  not  he,  were  dis- 
appointed by  the  non-payment  of  the  order  for  $62 ;  and,  as 
the  refusal  of  the  commissioners  to  pay  it  was  on  account  of 
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the  neglect  of  Harper  and  Famous  to  do  the  work  already 
completed,  in  a  proper  manner,  the  latter  cannot  complain  of 
that  refusal,  and  neither  can  Fleisher,  their  surety.  His  un- 
dertaking covered  the  entire  mason  work  on  the  bridge,  so  as 
to  entitle  the  plaintiff  to  recover  from  him  the  loss  on  the  two 
thirds  which  had  already  been  done,  as  well  as  for  the  one 
third  which  his  principals  have  never  done  at  all.  Even  if  the 
court  was  right,  however,  in  holding  that  he  stood  security 
only  for  the  last  one  thii*d,  the  plaintiff  was  entitled  to  have 
his  damages  assessed  by  the  jury,  as  Harper  and  Famous  never 
did  any  part  of  that  one  third. 

2.  Fleisher's  undertaking  was  a  contract  of  suretyship.  The 
language  is,  "  I  hereby  become  security."  The  word  security 
has  an  established  and  well  known  meaning  in  the  minds  of 
most  people,  and  indicates  an  obligation  to  stand  for  a  sum 
absolutely,  unless  discharged  by  some  act  or  negligence  of  the 
other  party :  Marberger  v.  Pott,  16  Pa.  9.  It  imports  surety- 
ship and  not  guaranty :  Allen  v.  Hubert,  49  Pa.  259  ;  Keigart 
V.  White,  62  Pa.  488 ;  Sitgreaves  v.  Griffith,  2  W.  N.  705 ; 
Lloyd  V.  Thayer,  2  W.  N.  291 ;  even  though  the  surety  sign 
some  days  after  the  principal  has  executed  the  contract: 
Hunt  V.  Adams,  5  Mass.  862 ;  Woods  v.  Sherman,  71  Pa.  104. 
But,  supposing  Fleisher  to  be  only  a  guarantor,  as  he  under- 
took that  Harper  and  Famous  should  faithfully  perform  the 
mason  work  in  accordance  with  their  contract,  he  was  fixed 
the  moment  they  failed  in  its  performance :  Campbell  v.  Baker, 
46  Pa.  248 ;  Roberts  v.  Riddle,  79  Pa.  468. 

Mr.  W,  N.  Seibertf  for  the  appellee : 

The  undertaking  of  the  defendant  was  given  in  pursuance 
of  the  alternative  provision  in  the  origiual  contract  between 
the  plaintiff  and  Harper  and  Famous,  respecting  the  last  one 
third  of  their  work,  and  to  argue  that  it  was  intended  to  cover 
the  first  two  thirds  also,  is  to  do  violence  to  the  terms  of  the 
writings.  As  the  plaintiff  neither  paid  nor  secured  the  money 
for  the  last  one  third  of  the  work.  Harper  and  Famous  never 
became  bound  to  do  it,  and  hence,  whether  the  defendant  was 
a  surety  or  a  guarantor,  he  never  became  liable  to  the  plaintiff. 
If  it  be  true,  that  the  non-payment  of  the  order  was  on  account 
of  the  fault  of  Harper  and  Famous,  that  in  uo  wise  affects  the 
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defendant.  The  intent  of  the  parties,  as  collected  from  the 
language  of  the  instrument,  and  the  circumstances  attending 
its  execution,  is  the  test  for  determining  the  character  of  the 
obligation :  Marberger  v.  Pott,  16  Pa.  18 ;  and  that  test  bus- 
tains  the  judgment  of  the  court  below. 

Opinion,  Mr.  Justice  Williams  : 

This  case  depends  on  the  construction  of  the  undertaking  of 
Fleisher  to  become  security  for  Jesse  Harper  and  John  Famous. 
Dunbar  had  contracted  with  the  commissioners  of  Perry  county 
to  build  a  bridge  across  Sherman's  creek,  and  had  sub-let  the 
stone  work  to  Harper  and  Famous.  Their  contract  was  in 
writing,  and  provided  for  payment  to  the  contractors  in  ad- 
vance of  their  work.  Fifty  dollars  was  to  be  paid  at  the  date 
of  the  contract,  and,  on  the  completion  of  one  third  of  the  stone 
work,  any  balance  due  was  to  be  paid  in  full.  Fifty  dollars  was 
likewise  to  be  paid  in  advance  on  the  next  third,  and  any  balance 
due  was  to  be  paid  when  that  third  was  completed.  The  whole 
price  of  the  last  third  was  to  be  advanced,  if  Harper  and  Fa- 
mous should  give  "  security  for  the  money  for  the  balance  of  the 
work  to  be  done ;  that  is,  after  the  two  thirds  is  done."  The 
two  thirds  were  built  to  the  satisfaction  of  Dunbar,  and  paid 
for  by  him  in  accordance  with  the  contract.  As  a  means  of 
advancing  the  remaining  one  third,  he  gave  to  Harper  and 
Famous  his  order  on  the  county  commissioners  for  sixty-two 
dollars,  which  he  assured  them  would  be  paid,  and  Fleisher  be- 
came their  security  by  a  paper  dated  the  28d  July,  1888,  which 
recited  the  giving  of  the  order  for  sixty-two  dollai*s,  the  amount 
to  become  due  at  the  completion  of  the  bridge,  and  contained 
this  undertaking:  "I  hereby  become  security  for  said  Har- 
per and  Famous  for  the  faithful  performance  of  said  mason 
work  to  said  bridge,  as  per  contract  with  said  Dunbar." 

What  now  is  the  extent  of  Fleisher's  undertaking  and  con- 
sequent liability  ?  The  plaintiff  contends  that  he  is  liable  gen- 
erally for  the  performance  of  the  entire  contract  by  Harper  and 
Famous,  and  seeks  to  recover  in  this  case,  not  only  for  the  last 
third  of  the  work,  but  for  the  money  paid  for  the  two  thirds, 
which  had  been  settled  for  before  the  undertaking  was  entered 
into.  But  it  should  be  borne  in  mind  that  the  paper  signed  by 
Fleisher  was  given  in  pursuance  of  the  contract  between  his 
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principals  and  Dunbar,  to  which  it  expressly  refers,  and  it 
should  be  read  in  the  light  which  that  contract  throws  upon  it. 
Turning  to  that  instrument,  we  find  that  it  contemplated  no 
security  to  be  given  by  either  party,  except  in  connection  with 
the  payment  to  be  made  for  Uie  last  one  third  of  the  work. 
The  provision  relating  to  this  subject  is  in  these  words :  "  In 
case  J.  R.  Dunbar  shall  give  security  for  the  payment  of  said 
last  one  third  of  work  when  the  same  is  fully  finished,  then  the 
said  parties  shall  be  paid  when  said  work  is  finished,  or  else 
said  parties  of  the  first  part  can  give  security  for  the  money  for 
the  balance  of  the  work  to  be  done  ;  that  is,  after  the  two  thirds 
is  done ;  and  then  said  J.  R.  Dunbar  shall  in  such  case  pay  the 
balance  for  said  work  before  the  parties  shall  commence  the 
same.'*  Dunbar  had  the  right  to  retain  the  price  of  the  hist 
one  third  of  the  work  in  his  own  hands,  by  giving  security  that 
it  should  be  paid  when  the  work  was  done.  If  he  did  not  do 
this,  then  the  contractors  could  give  security  "for  the  money  for 
the  balance  of  the  work  to  be  done ;  that  is,  after  the  two  thirds 
is  done,"  and  call  upon  him  to  pay  it  to  them  in  advance. 

The  same  scrivener  who  prepared  this  agreement,  and  was 
its  custodian,  was  applied  to  by  the  parties  to  prepare  the  nec- 
essary undertaking  for  a  surety  to  sign,  so  that  Harper  and 
Famous  would  be  entitled  to  call  upon  Dunbar  for  payment  in 
advance  for  the  last  one  third  of  the  work.  Dunbar  under- 
took to  pay  the  money  in 'advance,  and,  as  a  means  of  payment, 
drew  his  order  on  the  county  commissioners  for  sixty-two  dol- 
lars, which  he  assured  them  would  be  promptly  paid.  In  con- 
sideration of  such  advance  payment,  Fleisher  undertook  that 
Harper  and  Famous  should  do  the  work  for  which  they  were 
80  paid.  This  was  the  kind  of  security  for  which  the  original 
contract  provided ;  it  was  what  was  in  the  minds  of  all  the 
parties  at  the  time,  and  it  is  the  fair  legal  effect  of  what  was 
done  by  them.  If  the  money  had  been  paid  by  the  county, 
then  Fleisher  would  have  been  liable  for  performance  by  his 
principals  of  the  work  which  the  money  paid  for,  or  for  its  re- 
turn to  Dunbar.  But  the  whole  arrangement  failed.  The 
county  did  not  pay  the  money  upon  Dunbar's  order.  Harper 
and  Famous  got  no  money  therefor  from  Dunbar.  The  ad- 
vance payment  upon  the  last  one  third  of  the  stone  work  was 
not  made,  and,  presumably  for  that  reason  the  work  was  not 


Digitized  by  LjOOQIC 


92  EASTERN  DISTRICT,  1890.  [137 

Syllabus. 

done.  By  the  terms  of  their  contract,  they  were  not  bound  to 
do  the  work,  unless  the  price  of  that  one  third  was  secured  to 
them  by  Dunbar,  or  paid  to  them  in  advance  on  their  giving 
security  for  it.  Dunbar  neither  gave  the  security  nor  paid  the 
money  in  advance,  and  the  consideration  for  Fleisher*s  under- 
taking wholly  failed. 

The  court  below  committed  no  error  in  giving  the  binding 
instruction  complained  of,  and  the  judgment  is  therefore 

Affirmed. 


JOHN  READDY  ET  AL.  v.  BOR.  OF  SHAMOKIN.  (1). 

APPBAL  BY  DEPENDANT  FROM  THE  COURT  OP  COMMON  PLEAS 
OP  NORTHUMBERLAND  COUNTY. 

Argued  May  26, 1890— Decided  October  6, 1890. 

1.  A  specificatioD  of  error  which  alleges  that  the  court  erred  in  not  affirm- 
ing certain  points  presented  for  instruction,  and  which  sets  out  the 
points  but  not  the  answers  made  thereto,  is  not  in  accordance  with  the 
Rules  of  the  Supreme  Court,  and  will  not  be  considered  on  error. 

2.  Where  a  point  is  affirmed  with  a  reference  to  what  is  said  in  the  gen- 
eral charge  upon  the  same  subject,  and  the  instruction  in  the  general 
charge  is  not  a  qualification  of  the  affirmance,  it  is  not  a  reyersible  error 
that  the  point  was  not  affirmed  without  the  reference. 

8.  In  an  action  against  a  borough  to  recover  damages  for  injuries  receiyed 
in  a  fall  from  a  defective  pavement,  the  plaintiff  testifying  that  she  had 
no  knowledge  of  the  existence  of  the  defect,  and  there  being  no  direct 
evidence  that  she  had,  it  was  not  error  to  submit  the  question  of  the 
plaintiffs  contributory  negligence  to  the  jury.* 

4.  After  a  trial  of  the  action  on  the  merits,  without  objection  imsed  in  the 
court  below  that  the  amount  of  the  verdict  exceeded  the  amount  prop- 
erly recoverable  under  the  narr,  the  objection  will  not  be  considered  on 
error :  "the  pleadings  are  not  of  much  account  after  a  trial  in  the  court 
below  on  the  merits." 

Before  Paxson,  C.  J.,  Sterrbtt,  Green,  Clark,  Wil- 
liams, McCoLLUM  and  Mitchell,  JJ. 

No.  169  January  Term  1890,  Sup.  Ct.;  court  below,  No.  19 
December  Term  1886,  C.  P. 

♦Cf.  Robb  V.  Connellsville  Bor.  ante  42. 
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On  September  18, 1886,  John  Readdyand  Mary,  his  wife,  in 
right  of  said  wife,  brought  case  against  the  borough  of  Shamo- 
kin,  to  recover  damages  for  personal  injuries  received  by  said 
wife  in  falling  upon  a  defective  pavement.  The  first  count  of 
the  narr  described  the  injuries  received,  averred  hindrance,  etc., 
in  the  transacting  of  business,  in  consequence  thereof,  and 
expenses  incurred  in  endeavoring  to  be  cured,  to  wit,  the  ex- 
pense of  $200.  In  the  second  count  it  was  averred  that  the 
plaintiff  *^  hath  sustained  injury  and  damage  of  a  like  nature, 
description  and  extent  as  is  set  forth  in  said  firat  count,"  and 
laid  the  damages  at  (2,500.    Issue. 

At  the  trial  on  May  9, 1889,  it  was  shown,  in  substance,  that 
in  October,  1885,  one  Mrs.  Robinson,  owning  a  lot  on  Shamokin 
street  in  Shamokin  borough,  called  upon  the  borough  engineer 
to  give  her  the  grade  upon  which  to  lay  a  pavement ;  that  the 
surveyor  agreed  to  give  her  the  grade,  if  one  John  Weir,  who 
owned  an  adjoining  lot,  would  agree  to  raise  his  pavement ; 
that  Weir  agreed  to  do  so  and  the  grade  was  given  to  Mrs. 
Robinson,  who  made  her  pavement  in  accordance  therewith ; 
that  Weir  afterwards  neglected  to  raise  his  pavement,  as  he 
had  agreed  to  do,  and  an  offset  was  thus  left  at  the  lot  line  of 
from  ten  to  fifteen  inches  in  height  extending  across  the  foot- 
walk;  that  about  9  o'clock  at  night  on  May  5,  1886,  Mrs. 
Readdy  went  to  visit  her  daughter,  and,  taking  Shamokin 
street,  not  usually  traveled  by  her  on  such  visits,  and  having 
no  knowledge  of  the  offset,  she  fell  as  she  stepped  over  it  and 
was  severely  injured. 

At  the  close  of  the  testimony,  the  court.  Rockefeller,  P. 
J.,  having  summarized  the  testimony,  charged  the  jury  in  part 
as  follows : 

In  cases  of  this  kind  it  becomes  necessary  to  ascertain  whether 
the  injury  occurred  by  reason  of  any  fault  of  the  plaintiff.  If 
the  plaintiff  was  guilty  of  any  negligence  herself,  which  contrib- 
uted to  the  injury,  she  cannot  recover.  [Where  a  person  in 
going  along  a  public  highway  knows  of  a  defect  and  knowing 
it  undertakes  to  cross,  or  pass  along,  and  receives  an  injury,  he 
cannot  recover.  In  other  words,  a  person,  knowing  a  place  to 
be  dangerous,  must  exercise  a  greater  amount  of  care  in  passing 
along  than  if  he  did  not  know  of  any  such  dangerous  place. 
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Now,  whether  Mrs.  Readdy  knew  of  the  condition  of  the  pave- 
ment or  sidewalk,  at  the  place  where  she  received  the  injury,  or 
not,  I  leave  to  you  to  determine.  The  only  evidence  that  I  recol- 
lect of  on  that  subject  is  the  testimony  of  Mrs.  Readdy  herself, 
who  stated,  you  will  recollect,  that  she  did  not  know  of  this  oflF- 
set  or  defect  in  the  pavement.  She  ako  said  that  she  did  not 
see  it  at  the  time  she  was  injured.  She  stated  that  her  usual 
course  in  going  from  her  house  to  her  daughter's  house  was  down 
Rock  street  to  Spruce,  thence  out  Spruce  to  Shamokin,  across 
Shamokin  to  Liebig*s  lot,  thence  through  that  lot  to  her  daugh- 
ter's house ;  that  she  went  the  same  course  back,  and  did  not  go 
along  the  eastern  side  of  Shamokin  street,  and  did  not  pass  over 
the  place  where  she  received  the  injury.  She  stated  that  was 
usually  so,  but,  still,  she  did  state  that  on  some  occasions  prior  to 
the  injury  she  had  gone  along  Shamokin  sti'eet,  as  I  understood 
it,  along  by  this  place  where  she  received  her  injury.  Yet,  she 
could  not  and  did  not  fix  any  time  when  she  so  passed  along  that 
street,  before  the  accident,  or  how  long  before ;  or,  whether  it 
was  before  the  oflFset  was  made  in  the  pavement,  by  raising  one 
higher  than  the  other,  she  was  not  able  to  state.  But  she  says 
she  did  not  know  of  this  offset  or  difference  in  the  height  of 
the  pavements,  at  the  time  of  the  injury.  This,  so  far  as  I  re- 
collect it,  is  about  all  the  evidence  on  this  subject ;  no  one  ever 
saw  Mrs.  Readdy  passing  along  at  that  place,  so  far  as  the  evi- 
dence discloses,  prior  to  the  time  she  received  the  injury.]  * 

Every  person  is  required  to  exercise  the  ordinary  care  which 
prudent  people  exercise  in  traveling  the  streets.  And  I  charge 
you  that  if  there  is  any  evidence  in  the  case  that  Mrs.  Readdy 
failed  to  exercise  such  care  as  a  reasonably  prudent  person 
would  have  exercised  under  the  circumstances,  she  cannot  re- 
cover. By  that  I  mean,  if  there  was  negligence  on  her  part, 
negligence  in  taking  the  risk  of  crossing  or  passing  that  place, 
or  negligence  in  walking  without  seeing  where  she  was  going, 
she  cannot  recover.  No  matter  what  the  negligence  of  the 
borough  was,  the  plaintiff  cannot  recover  if  her  negligence  con- 
tributed to  her  injury. 

There  is  another  point  which  it  is  necessary  I  should  call 
your  attention  to,  and  that  is  this :  Cities  and  boroughs  are  not 
required  to  make  repaii*s  immediately  upon  a  pavement  or  a 
street  becoming  in  bad  condition ;  they  are  only  bound  to  do  so 
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apon  notice.  If  a  sidewalk  or  any  part  of  the  public  streets 
become  dangerous,  or  in  bad  condition,  the  borough  or  city  is 
not  liable  until  the  proper  ofiBcers  of  such  borough  or  city  have 
notice,  and  then  it  becomes  negligence  on  their  part  if  they  do 
not  immediately  put  such  street  or  sidewalk  in  reasonable 
repair  and  in  a  reasonably  safe  condition,  and  that  is  one  of  the 
questions  you  are  to  pass  upon  in  this  case.  It  is  alleged  that 
the  borough  knew  of  the  condition  of  this  pavement.  .... 

Then  there  is  another  kind  of  notice  called  constructive 
notice.  If  a  street  or  sidewalk  is  out  of  repair  such  a  length 
of  time  as  to  become  generally  observable,  then  the  borough  or 
city  becomes  affected  with  what  is  called  constructive  notice ; 
it  is  presumed  they  would  have  notice.  As  stated  by  the 
Supreme  Court,  implied  notice  is  the  notice  which  the  boi*ough 
or  city  is  presumed  to  have,  when  an  obstruction  in  the  public 
highway  has  existed  so  long  that  the  city  or  borough  should 
reasonably  take  notice  of  and  repair  it.  Whether  the  borough 
had  actual  or  constructive  notice  by  reason  of  this  alleged 
defect  in  the  pavement  existing  for  such  a  length  of  time  as  to 
become  generally  observable,  is  a  question  I  leave  to  the  jur}*^ 
to  determine.  The  evidence  would  seem  to  be  plain  on  that 
subject,  but  still  I  leave  it  to  you  to  determine 

[In  cases  of  this  kind  it  is  hard,  of  course,  to  measure  the 
damages  by  dollars  and  cents,  and  the  jury  must  exert  their 
best  judgment  in  the  matter,  taking  into  consideration  all  the 
evidence  bearing  upon  the  question.  In  the  case  of  McLaugh- 
lin V.  City  of  Corry,  [77  Pa.  109,]  which  was  an  action  to 
recover  damages  against  that  city  by  reason  of  an  injury 
received  by  the  plaintiff  in  passing  aJong  the  sidewalk,  the 
counsel  for  the  plaintiff  put  this  point  to  the  court,  and  re- 
quested the  court  to  charge  the  jury  as  follows :  "  In  estimating 
the  damages,  the  jury  should  allow,  not  only  for  the  direct 
expenses  incurred  by  the  plaintiff  by  reason  of  the  injury,  but 
also  for  the  privation  and  inconvenience  he  is  subjected  to,  and 
for  the  pain  and  suffering,  bodily  and  mental,  already  experi- 
enced or  likely  to  be  yet  experienced,  as  well  as  for  the  pecu- 
niary loss  he  has  sustained  and  is  likely  to  sustain  during  the 
remainder  of  his  life,  from  the  disabled  condition  of  his  arm 
and  the  difference  it  has  occasioned  in  his  ability  to  earn  wages 
at  his  trade."    Justice  Gordon,  in  delivering  the  opinion  of 
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the  Supreme  Court,  said  this  seventh  point  with  others  should 
have  been  affirmed.  In  this  case,  it  being  an  action  by  a  mar- 
ried woman,  there  is  no  claim  on  her  part  for  any  expenses 
incurred  by  reason  of  the  injury.  If  there  were  any  such, 
doubtless  they  were  paid  by  the  husband  and  he  may  have  his 
remedy.]  *  There  is  no  claim  on  the  part  of  the  plaintiff  in 
this  case  for  any  direct  expenses.  Nor  is  there  any  claim  for 
any  pecuniaiy  loss  that  she  has  sustained,  or  is  likely  to  sustain 
during  the  remainder  of  her  life,  from  the  disabled  condition 
of  her  arm  or  side.  Nor  is  there  any  claim  for  any  difference 
it  has  occasioned  in  her  ability  to  earn  wages  or  to  be  of  service 
to  lierself  or  husband.  [The  plaintiff  claims  in  this  case  to 
recover  damages  only  for  the  pain  and  suffering,  bodily  and 
mental,  already  experienced  and  likely  to  be  experienced  by 
reason  of  the  injury  she  sustained,  and  these  we  say  to  you  are 
proper  subjects  to  be  taken  into  consideration  by  the  jury  in 
estimating  the  damages  sustained  by  the  plaintiff.  In  no  event 
can  the  verdict  exceed  $2,500,  as  the  plaintiff  has  not  declared 
in  her  declaration  for  any  larger  amount.]  ^  .  .  .  . 

The  counsel  for  the  defendant  request  the  court  to  charge 
the  jury  as  follows : 

6.  That  if  the  jury  believe,  from  all  the  evidence  in  the  case, 
that  Mrs.  Readdy,  the  plaintiff,  had  knowledge  of  the  defect 
in  the  pavement,  in  that  case  she  was  guilty  of  contributory 
negligence,  and  in  that  event  she  cannot  recover. 

Answer :  This  point  is  affirmed,  and  I  refer  you  to  what  I 
said  in  the  general  charge  in  relation  to  this  matter.' 

7.  That  from  all  the  evidence  in  the  case,  the  plaintifik  can- 
not recover. 

Answer :  I  do  not  affirm  this  point.^ 

The  jury  returned  a  verdict  in  favor  of  the  plaintiffs  for 
$1,220.83.  A  rule  for  a  new  trial  having  been  discharged, 
judgment  was  entered,  when  the  defendant  took  this  appeal, 
specifying  that  the  court  erred : 

1.  ^'In  not  affiiming  the  defendant's  first,  second,  third, 
fourth  and  fifth  points,"  [setting  out  the  points,  but  no  an- 
swers, except  that  to  the  fifth  point]. 

2,  8.  In  the  answers  to  the  defendant's  points.*  ^ 

4-6.  In  the  portions  of  the  charge  embraced  in  [  ]  *  *•  • 
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7.  "In  allowing  a  verdict  above  the  sum  of  $200,  with  inter- 
est added,  under  the  pleadings  in  this  case.'' 

Mr.  S.  B,  Bayer  and  Mr,  J.  W.  GHUesfne^  for  the  appellant. 

Counsel  cited:  Smith  v.  Simmons,  103  Pa.  82;  Susquehanna 
Depot  V.  Simmons,  112  Pa.  884 ;  Citizens  Ry.  Co.  v.  Ketcham, 
122  Pa.  228 ;  West  Chester  v.  Apple,  85  Pa.  284 ;  Carr  v. 
Northern  Liberties,  85  Pa.  324 ;  McDade  v.  Chester  City,  117 
Pa.  414  ;  Philadelphia  v.  Smith,  1  Mona.  147  ;  Nanticoke  Bor. 
V.  Warne,  106  Pa.  373;  McLaughlin  v.  Corry,  77  Pa.  109; 
CoUins  V  Leafey,  124  Pa.  203. 

Mr.  P.  A.  Mahon  and  Mr.  Geo.  W.  Ry<m^  for  the  appellees. 

Counsel  cited :  Nanticoke  Bor.  v.  Wame,  106  Pa.  373 ; 
Shenandoah  Bor.  v.  Erdman,  21  W.  N.  663 ;  Philadelphia  v. 
Smith,  1  Mona.  147 ;  Bom  v.  Plankroad  Co.,  101  Pa.  836 ; 
Smith  V.  Kingston  Bor.,  120  Pa.  357. 

Pbb  Cuiuam: 

The  first  assignment  does  not  conform  to  the  Rules  of  Court 
and  will  not  be  discussed.  The  second  alleges  that  the  court 
erred  in  not  "  affirming  the  defendant's  sixth  point  without 
qualification."  The  point  was  affirmed  with  a  reference  to  the 
general  charge.  We  do  not  understand  the  general  charge  to 
have  qualified  the  affirmance.  While  it  referred  to  the  testi- 
mony applicable  to  the  point,  it  ended  with  the  emphatic  state- 
ment :  ^^  No  matter  what  the  negligence  of  the  borough  was, 
the  plaintiff  cannot  recover  if  her  negligence  contributed  to 
the  injury."  In  the  third  assignment,  complaint  is  made  that 
the  court  did  not  direct  a  verdict  for  the  defendant.  This, 
under  the  evidence,  could  not  have  been  done.  It  was  a  case 
for  the  jury,  not  for  the  court.  No  error  is  perceived  in  the 
portions  of  the  charge  contained  in  the  fourth,  fifth  and  sixth 
assignments.  In  the  seventh  assignment,  it  is  alleged  that  the 
court  erred  in  not  restricting  the  verdict  to  $200  and  interest, 
under  the  pleadings.  The  pleadings  are  not  of  much  account 
after  a  trial  below  upon  the  merits.  No  such  point  was  there 
made.  If  it  had  been,  the  pleadings  could  have  been  amended, 
if  defective,  so  as  to  have  met  the  difficulty.  A  technical  ob- 
jection here,  that  might  and  ought  to  have  been  taken  in  the 
Vol.  cxxxvn — 7 
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court  below  upon  the  trial,  is  not  entitled  to  much  considera- 
tion. The  jury  having  found  damages  in  excess  of  $200,  we 
will  not  discuss,  at  this  step  of  the  proceeding,  the  question 
whether  the  narr  limited  the  plaintiff  to  the  former  sum. 

Judgment  affirmed. 
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JOHN  READDY  v.  BOR.  OF  SHAMOKIN.  (2) 


APPBAL  BY  DEFENDANT  PROM  THE  COURT  OP  COMMON  PLEAS 
OP  NORTHUMBERLAND  COUNTY. 

Argued  May  26,  1800— Decided  October  6,  ISOO. 

1.  A  spedfication  of  en*or  to  the  admission  of  eyidence  which  does  not  set 
out  tiie  eyidence  admitted  under  the  offer,  and  show  that  a  bill  of  excep- 
tions was  sealed,  is  not  in  accordance  with  Rule  XXIY.  of  the  Supreme 
Court,  and  will  not  be  considered. 

2.  A  specification  that  the  court  erred  in  not  directing  the  juiy  to  find  a  ver- 
dict for  the  defendant,  under  all  the  evidence  in  the  case,  will  not  be  sus- 
tained when  no  request  was  made  in  the  court  below  that  such  instruction 
should  be  given. 

3.  In  an  action  against  a  borough  to  recover  damages  for  injuries  received 
bj  the  plaintiff^s  wife  by  falling  upon  a  defective  pavement,  the  plaint- 
iff is  entitled  to  recover  for  any  temporary  or  permanent  loss  of  earning 
power  of  the  wife,  and  his  expenses  incurred  for  her  medical  attendance. 

4.  Where  there  was  evidence  that  there  was  an  offset  of  from  nine  to  fif- 
teen inches  in  depth  in  the  sidewalk,  it  was  proper  to  submit  to  the  jury 
to  find  whether  the  sidewalk  was  in  a  dangerous  condition,  so  that  it  was 
negligence  in  the  borough  to  permit  it  to  remain  so. 

Before  Paxson,  C.  J.,  Stbrrbtt,  Green,  Clark,  Wil- 
liams, McCoLLUM  and  Metohell,  JJ. 

No.  47  July  Term  1890,  Sup.  Ct. ;  court  below.  No.  20  De- 
cember  Term  1886,  C.  P. 

On  September  8, 1886,  John  Readdy  brought  case  against  the 
borough  of  Shamokin  to  recover  damages  for  injuries  received 
by  his  wife,  Mary  Readdy,  by  falling  upon  a  defective  pave- 
ment.   Issue. 

At  the  trial  on  March  17, 1890,  facts  were  shown  sufficiently 
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appearing  in  the  report  of  Readdy  v.  Shamokin   Bor.,  ante 
p.  92,  to  which  reference  is  made. 

At  the  close  of  the  testimony  the  court,  Rookbfelleb,  P.  J., 
charged  the  jury  in  part  as  follows : 

[It  is  the  duty  of  borough  authorities  to  keep  the  streets  and 
sidewalks  of  the  borough  in  repair,  and  in  a  reasonably  safe  con- 
dition for  public  travel.  The  sidewalks  are  intended  for  people 
to  travel  upon,  on  foot,  and  it  is  their  duty  to  keep  them  in  a 
reasonably  safe  condition  for  such  travel.  If  they  neglect  their 
duty,  in  this  respect ;  if  they  allow  the  sidewalks  to  be  out  of 
repair  and  to  remain  so,  and  a  person  traveling  along  the  side- 
walk is  injured  in  consequence  of  a  defect,  without  any  contri- 
buting negligence  on  the  part  of  the  person  walking  along  the 
sidewalk,  the  borough  is  liable  to  pay  damages  for  injuries  which 
are  inflicted  in  consequence  of  their  negligence.  It  is  claimed 
here,  that  on  the  east  side  of  Shamokin  street,  on  aline  between 
the  lands  of  Mrs.  Robinson  and  Mr.  Weir,  there  was  an  offset 
in  the  walk ;  that  the  walk  in  front  of  Mrs.  Robinson's  property 
was  considerably  higher  than  the  walk  in  front  of  Mr.  Wier's; 
that  the  break  was,  one  of  the  witnesses  puts  it,  as  high  as  from 
twelve  to  fifteen  inches,  and  the  borough  surveyor  puts  it  at 
nine  inches  and  a  fraction  or  ten  inches  and  a  fraction,  I  forget 
which.  This  evidence  is  submitted  to  you,  and  it  is  for  you  to 
say  whether  this  constituted  a  dangerous  sidewalk ;  whether 
the  sidewalk  at  this  point  was  in  such  a  defective  condition  as  to 
be  dangerous,  so  that  it  was  negligence  on  the  part  of  the  borough 
authorities  to  permit  it  to  remain  in  that  condition.]  ' 

On  the  part  of  the  defendant  we  are  asked  to  say  to  you 
[inter  alia] : 

2.  That  the  plaintiff  can  recover  only,  if  at  all,  for  the  loss 
of  the  services,  etc.,  of  his  wife,  up  to  the  bringing  of  this  suit, 
and  such  other  expenses  as  the  plaintiff  has  shown  that  he  in- 
curred by  reason  of  the  accident. 

Answer :  This  point  we  do  not  affirm.  We  have  already 
said  to  you  that  the  plaintiff  is  entitled  to  recover  for  any  tem- 
porary or  permanent  loss  of  earning  power  of  the  wife,  and  he 
is  abo  entitled  to  recover  for  any  expenses  he  has  been  put  to 
for  taking  care  of  his  wife  and  for  medical  attendance.* 

— The  jury  returned  a  verdict  in  favor  of  the  plaintiff  for 
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$962.  A  rule  for  a  new  trial  having  been  discharged,  judg^ 
ment  was  entered,  when  the  defendant  took  this  appeal,  speci- 
fying that  the  court  erred : 

1.  In  not  directing  the  jury  to  find  a  verdict  for  the  defend- 
ant, under  all  the  evidence  in  the  case. 

2.  In  the  answer  to  the  defendant's  point.' 

3.  In  the  part  of  the  charge  embraced  in  [  ]  • 

4-9.  In  tiie  admission  of  certain  offers  of  testimony  by 
plaintiff,  the  assignments  not  setting  out  the  evidence  ad- 
mitted under  the  offers,  or  showing  that  exceptions  were  sealed 
thereto. 

Mr.  S.  B.  Bayer  and  Mr.  J.  W.  OiUespie^  for  the  appellant. 

Mr.  P.  A.  Mahan  and  Mr.  Q-eorge  W.  Ryon^  for  the  appellee. 

Pbe  Curiam: 

The  assignments  of  error,  from  four  to  nine  inclusive,  do  not 
conform  to  the  Rules  of  Court,  and  will  not  be  considered. 

The  first  assignment  alleges  that  the  court  below  erred  in 
not  directing  a  verdict  for  defendant.  The  court  was  not 
asked  for  such  an  instruction,  and  if  such  a  point  had  been 
submitted  it  would  not  have  availed,  as  the  case  could  not 
have  been  withdrawn  from  the  jury.  Nor  is  error  perceived 
in  the  answer  to  the  defendant's  second  point,  nor  in  the  gen- 
eral charge.  See  second  and  third  assignments.  The  question 
was  fairly  submitted  to  the  jury  whether  the  break  in  the  side- 
walk, variously  estimated  by  the  witnesses  at  from  nine  to  fif- 
teen inches,  constituted  a  dangerous  sidewalk,  and  whether  it 
was  negligence  on  the  part  of  the  borough  authorities  to  per- 
mit it  to  remain  in  this  condition.  The  jury  have  found  the 
negligence,  and,  as  the  case  was  submitted  under  proper  in- 
structions as  to  the  law,  the  verdict  and  judgment  must  stand. 

Judgment  affirmed. 
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EST.  OF  BENJAMIN  WORMLEY,  DECEASED. 

W    101 

188  m 

APPBAL  BY  MABOARirr  WORMLBT  PROM  THE  ORPHANS'  COURT     't|^   ^ 
OP  PBRRY  COUNTY.  ,37 


Argaed  May  26, 1890— Decided  October  6, 1800. 
[To  be  reported.) 

1.  The  role  of  law,  applicable  in  a  case  where  a  husband  has  received 
money  which  belonged  to  his  wife,  is  that  the  mere  fact  of  such  recep- 
tion makes  him  her  debtor,  and  no  affirmative  proof  by  the  wife  that  he 
received  it  as  a  loan,  and  not  as  a  gift,  is  required. 

2.  The  law  presumes  a  loan  from  such  a  receipt  of  money,  and  therefore, 
if  it  be  alleged  afterwards,  whether  by  the  husband's  heirs  or  by  his 
creditors,  that  the  money  was  received  as  a  gift  and  not  as  a  loan,  the 
burden  is  upon  those  who  make  such  allegation  to  maintain  it  by  proof. 

(a)  The  only  evidence  in  support  of  a  claim  for  money  borrowed,  made 
in  the  Orphans'  Court  by  a  widow  against  her  husband's  estate,  con- 
sisted of  declarations  of  the  husband  that  he  had  received  her  money. 
One  of  them  was  to  the  effect  that  she  had  given  him  her  money,  but 
had  taken  no  note  or  any  thing  to  show  for  it. 

(b)  Other  declarations  were  to  the  effect  that  he  was  going  to  sell  cer- 
tain property  and  pay  the  claims  of  his  wife  and  other  persons  whom 
he  named ;  that,  if  his  wife  lived  longer  than  he,  she  should  have  her 
money ;  that,  if  he  died  before  her,  he  would  leave  her  plenty  to  live  on, 
and  wanted  her  to  have  the  money  back : 

8.  The  use  of  the  word  ••  given  "  by  the  husband,  was  not  sufficient  in  the 
connection  in  which  it  was  used  to  show  that  he  regarded  the  money  as 
a  gift ;  and,  taking  all  his  declarations  together,  they  did  not  so  qualify 
his  admission  of  the  receipt  of  the  money  as  to  rebut  the  legal  presump- 
tion of  an  indebtedness  to  his  wife  therefor. 

4.  When  a  wife  has  permitted  her  husband  to  have  the  use  of  her  money, 
without  any  agreement  or  claim  for  the  payment  of  interest  upon  it,  and 
has  herself  indirectly  shared  in  the  benefit  derived  from  its  use  by  him, 
she  cannot  recover  interest  from  his  estate  except  for  the  period  that 
has  elapsed  after  his  death. 

Before  Paxson,  C.  J.,  Sterrbtt,  Green,  Clark,  Wil- 
liams, McCoLLUH  and  Mitchell,  J  J. 

No.  877  January  Term  1890,  Sup.  Ct. ;  court  below,  number 
and  term  not  given. 

On  April  26, 1889,  Margaret  Wormley  and  Jacob  Rickard^ 
administrators  of  the  estate  of  Benjamin  Wormley,  deceased. 
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settled  their  first  account  in  which  they  took  credit  for  the 
payment  of  $967.45,  to  said  Margaret  Wormley,  who  was  the 
decedent's  widow,  on  account  of  a  claim  for  money  loaned 
by  her  to  the  decedent,  and  interest  thereon.  Exceptions  to 
this  credit  having  been  filed,  Mr,  E.  B.  Sponsler  was  appointed 
auditor  to  pass  thereon.     He  afterwards  reported  as  follows : 

Your  auditor  finds,  as  undisputed  facts,  that  on  November 
17, 1859,  Benjamin  Wormley  married  Margaret  Metz,  who  was 
a  daughter  of  Jacob  Metz,  then  deceased ;  that  upon  a  settle- 
ment of  the  estate  of  her  father,  Mrs.  Woimley  received  about 
$600,  which  subsequently  went  into  the  hands  of  her  husband, 
and  with  this  amount,  or  partially  at  least,  there  was  builded  a 
house  upon  the  mansion  farm  of  her  said  husband,  in  Tyrone 
township,  which  was  used  and  occupied  by  them  from  the  spring 
of  1860  for  some  ten  or  twelve  years  thereafter ;  that  Benjamin 
Wormley  died  on  July  7, 1886,  leaving  certain  children  by  his 
first  wife  but  none  by  his  present  widow,  who  was  his  second 
wife ;  that  by  the  account  of  the  administrators  of  his  estate, 
filed  on  April  26,  1889,  Margaret  Wormley  received,  upon 
the  claim  presented  against  her  husband's  estate,  the  sum  of 
$967.45  explaining  this  credit  in  the  following  language: 
"  Margaret  Wormley,  the  widow,  loaned  her  husband  shortly 
after  their  marriage,  on  the  7th  day  of  November,  1859,  the  sum 
of  $600,  being  her  patrimony,  and  which  would  amount  to 
almost  $1,700,  but  she  consents  to  liquidate  her  claim  at  $1,000." 
To  this  credit  the  heirs  of  Benjamin  Wormley  except,  on  the 
ground  that  the  amount  originally  represented  at  $600,  was  not 
a  loan  by  the  wife  to  the  husband,  but  a  gift,  and  as  such 
would  not  be  the  subject  of  credit  in  this  account. 

Thus  it  will  be  observed  have  the  questions  been  raised: 

1.  Was  the  $600  a  loan,  or  a  gift,  by  the  wife  to  the  husband  ? 

2.  Is  she  entitled  to  interest  thereon  from  the  time  of  his  re- 
ceiving it,  up  until  the  date  of  the  confirmation  of  the  sale  of 
his  real  estate,  or  only  after  their  leaving  the  mansion  farm,  up 
to  the  last  mentioned  date  ? 

The  law  establishing  the  relation  of  debtor  and  creditor,  prior 
to  the  passage  of  the  act  of  1848,  as  between  husband  and  wife, 
appears  to  be  abundantly  settled,  in  that  the  mere  reducing  of 
the  wife's  money  into  the  husband's  possession  is  evidence  that 
the  title  to  the  same  had  passed  into  him,  and  no  presumption. 
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but  the  absolute  proof  that  he  did  not  receive  it  as  a  gift  but 
as  a  loan,  would  ever  obtain :  Tritt  v.  Colwell,  81  Pa.  282 ; 
2  Kent  Com.,  135 ;  Siter's  Case,  4  R.  468 ;  Timbers  v.  Katz, 
6  W.  &  S.  290 ;  Woelper's  App.,  2  Pa.  71 ;  Swoyer's  App.,  6 
Pa.  377  ;  Clevenstine's  App.,  15  Pa.  499 ;  Nolen's  App.,  28  Pa. 
37.  But,  since  the  passage  of  this  act  of  assembly,  the  rule  is 
changed,  in  that,  where  tiie  husband  has  received  the  money 
of  the  wife,  he  holds  it  in  trust  for  her,  and  the  mere  possession 
of  it  is  no  evidence  that  the  title  to  it  is  vested  in  him.  The 
presumption  is  that  it  is  hers,  although  in  his  hands,  and  the 
burden  is  upon  those  who  assert  differently :  Grabill  v,  Moyer, 
45  Pa.  680 ;  Gicker  v.  Martin,  50  Pa.  141 ;  Sergey's  App.,  60 
Pa.  408 ;  Bachman  v.  Killinger,  65  Pa.  414 ;  Hamill's  App., 
88  Pa.  863. 

That  Mrs.  Wormley  received  money  to  the  amount  of  f  600 
from  her  father's  estate,  is  one  of  the  undisputed  facts  found 
by  your  auditor.  But,  after  its  receipt  by  her,  to  whom  did 
this  money  go,  and  with  what  intention  was  it  received? 
Clearly  by  the  husband,  but  with  what  intention  ?  John  E. 
Wagner  swears  that  B.  Wormley  told  him  he  had  gotten  the 
amount  of  money  received  from  home  by  his  wife.  Jno.  H. 
Hohenshildt  swears  that  he  told  him  that  she  had  given  him 
her  money,  but  had  taken  no  note  for  it  or  anything  to  show. 
J.  L.  Minich  and  his  wife  both  swear  that  in  1882  he  told  them 
that  he  had  gotten  9600  from  his  wife  and  gave  her  no  note 
for  it,  and  with  this  amount  built  the  house  on  the  mansion 
farm.  Jacob  Rickard  swears  that  he  told  him  that  he  had  his 
wife's  money  that  she  got  from  home. 

Up  to  this  point  of  time,  there  is  no  evidence  of  his  having 
received  this  money  save  by  his  own  declarations,  for  David 
Metz,  her  own  brother  and  the  one  who  paid  the  money,  swears 
that  it  was  paid  to  her,  but  he  fails  to  remember  ^'  who  put  the 
money  in  their  pockets,"  save  $60  that  he  paid  individually  to 
the  husband,  and  this  to  pay  a  bail  note.  So  that,  in  the  ab- 
sence of  any  of  the  declarations  made  by  the  husband,  it  could 
not  be  found  that  he  had  received  it;  and  your  auditor  is 
clearly  of  opinion  that  if  the  testimony  of  the  witnesses  had 
been  exhausted,  it  would  have  been  easy  indeed  to  have  de- 
creed the  amount  claimed  to  Mrs.  Wormley.  But,  if  out  of 
the  mouth  of  the  decedent  his  estate  is  to  be  charged,  it  would 
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be  improper  and  unjust  to  cut  his  declaration  in  two  and  use 
that  alone  which  would  seek  to  charge  his  estate  without  ac- 
cepting the  other  part  itself.  In  fact,  it  is  an  elementary 
principle  of  the  law  that  when  a  declaration  is  made,  as  in  this 
instance,  the  whole  speech  and  not  the  part  must  be  taken. 
The  same  witnesses  whose  testimony  has  been  quoted  as  above, 
qualify  their  testimony  in  that ;  as  by  Wagner :  "  I  think  he 
always  said  he  intended  to  leave  her  the  money.  He  never 
spoke  of  it  as  a  gift;"  as  by  Hohenshildt,  "if  he  died  before 
her,  he  would  leave  her  well  fixed;"  as  by  Minich,  "she  told 
him  to  take  the  money  and  do  with  it  the  best  he  could.  He 
would  leave  her  plenty  to  live  on  if  he  died  before  her  and 
wanted  her  to  have  it  back  ; "  as  by  Mrs.  Minich,  "  that  he  was 
going  to  leave  her  plenty  to  live  on.  He  never  told  me  he 
was  going  to  pay  her  back,  but  always  said  he  wanted  her  to 
have  it  as  long  as  she  lived ; "  and  as  by  Jacob  Rickard,  "  he 
told  me  that  he  was  going  to  sell  other  property  and  pay  Sol. 
Briner  and  £.  Freeman  and  his  wife  and  several  others  whom 
he  named;  he  then  referred  particularly  to  the  claim  of  his 
wife,  and  said  if  his  wife  lived  longer  than  him  she  should 
have  her  money." 

Are  these  the  character  of  qualifications  that  usually  ac- 
company a  declaration  of  indebtedness  ?  "  That  I  have  re- 
ceived my  wife's  money  and  will  leave  her  well  provided  for 
if  she  lives  longer  than  I  do."  It  must  here  be  remembered 
that  the  relation  of  debtor  and  creditor  is  sought  to  be  es- 
tablished, and  that  Mrs  Wormley  for  all  purposes  within  this 
view  might  as  well  be  some  one  else.  "  You  take  this  money 
and  do  with  it  the  best  you  can,"  is  her  language  to  him  as 
detailed.  "  I  put  it  into  the  house  on  the  mansion  farm  and 
if  I  die  before  her  I  will  leave  her  well  provided  for."  Did 
he  refer  to  his  wealth  ?  Did  he  refer  to  disposing  of  his  estate 
by  will,  and  in  this  way  pay  her  back,  or  did  he  mean  to  satisfy 
her  in  anywise,  he  recognizing  this  as  a  loan  and  not  a  gift? 
You  will  remember  that  it  is  some  three  months  before  his 
death  that  the  conversation  with  Jacob  Rickard  was  had,  and 
this  at  a  time  when  his  indebtedness  is  uppermost  in  his  mind. 
He  expected  to  pay  Briner  and  Freeman  by  the  sale  of  his  lots 
in  Landisburg,  but  when  he  speaks  of  the  money  gotten  by 
him  from  his  wife  and  to  which  he  particularly  refers,  he  says. 
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*'if  my  wife  lives  longer  than  I  do  she  shall  have  her  money." 
Within  three  months  from  this  time  he  dies.  Would  not  his 
bmguage  have  been,  "  I  got  this  money  from  my  wife ;  I  owe 
it  to  her,  and  I  want  it  paid." 

After  a  very  exhaustive  search  of  the  authorities  I  find  none 
that  come  so  close  in  facts  to  the  case  at  bar,  as  Bergey's  App., 
60  Pa.  408.  This  was  an  appeal  from  the  Common  Pleas  of 
Montgomery  county,  and  the  proceedings  were  the  distribution 
of  the  balance  of  the  proceeds  of  the  sherifiTs  sales  at  the  suit 
of  Peter  Boorse  against  Jacob  Bergey  and  Deborah  his  wife. 
The  claimants  of  this  fund  were  judgment  creditors  of  Bergey 
on  the  one  hand,  and  the  wife  on  the  other,  she  alleging  that 
the  real  estate  was  her  own  separate  property  and  that  her 
husband  had  no  interest  in  it.  The  wife  there  received  from 
her  father's  and  mother's  estate,  some  time  after  her  marriage, 
a  certain  sum  of  money,  which  was  testified  to  that  Deborali 
and  her  husband  were  together  when  the  money  was  paid ; 
that  the  husband  picked  up  the  money,  counted  it,  and  wit- 
ness did  not  think  that  he  put  it  down  again.  The  husband 
had  bought  his  father's  farm,  and  he  told  witness  that  he 
would  put  the  money  in  there.  The  court  below  rested  their 
conclusion  upon  the  grounds  that  the  money  was  not  secured 
for  eight  or  nine  years  after  the  husband  received  it,  and  then 
by  judgment  note  executed  October,  1858  ;  and  that,  inasmuch 
as  she  had  quietly  assented  to  the  use  to  be  made  of  it,  it  was 
a  gift  and  not  a  loan.  The  Supreme  Court,  however,  in  over- 
ruling the  court  below,  as  in  Johnston  v.  Johnston,  31  Pa.  450, 
say  that  it  made  no  difference  whether  the  declaration  of  in- 
debtedness was  made  at  the  time  or  afterwards,  as  it  was  evi- 
dence against  the  estate  of  the  husband  of  the  intent  with 
which  it  had  been  received,  but  in  this  case,  the  very  best  evi- 
dence of  the  existence  of  an  indebtedness  was  made  manifest 
by  the  judgment  note  executed  by  him  to  her  in  October,  1858. 

It  will  be  readily  observed  the  difference  between  the  case 
just  cited  and  the  one  at  bar.  In  the  one,  there  is  an  acknowl- 
edgment of  the  receipt  of  the  money,  with  a  promise  to  provide 
for  her  if  she  survived  him,  and  if  this  language  could  be  con- 
strued into  a  contract  to  pay,  it  would  lack  that  greatest  of  all 
elements,  consideration.  In  the  other,  there  is  a  tacit  under- 
standing between  the  husband  and  the  wife,  made  so,  even  by 
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the  law  itself :  "  For  you  are  her  trustee,  if  not  her  donee," 
and  this  was  made  manifest  by  the  note  executed. 

In  light  of  the  argument  as  here  made,  it  is  not  considered 
necessary  to  discuss  the  question  of  interest. 

Benjamin  Wormley  received  this  money,  in  the  opinion  of 
jour  auditor,  as  a  gift  from  his  wife,  but  with  the  belief,  as 
manifested  by  the  testimony,  that  for  her  goodness  he  would 
leave  her  well  provided  for  after  his  death,  and  he  so  finds. 
Therefore,  your  auditor  finding  this  to  be  a  gift  and  not  a  loan, 
it  is  not  the  subject  of  credit  in  the  account,  and  he  there- 
fore surcharges  the  administrators  of  the  estate  of  Benjamin 
Wormley,  deceased,  with  the  sum  of  $967.45,  as  taken  credit 
for  in  the  account  filed. 

Exceptions  to  the  report  of  the  auditor,  after  argument,  were 
overruled  by  the  court,  Barnbtt,  P.  J.,  in  an  opinion  in  part 
as  follows : 

The  money  having  come  into  the  hands  of  Benjamin  Worm- 
ley,  whether  from  the  administrator  of  his  father-in-law,  or 
from  his  wife,  the  presumption  is  that  he  received  it  as  trustee 
■  for,  or  as  the  debtor  of,  his  wife.  But  this  is  a  rebuttable  pre- 
sumption, and  will  yield  to  facts  and  circumstances  inconsistent 
therewith.  It  will  be  observed  that  the  money  was  received 
about  the  year  1860 ;  and  from  that  time  until  after  the  death 
of  Benjamin  Wormley,  a  period  of  about  twenty-six  years,  no 
demand  appears  to  have  been  made  for  the  money,  or  for  a 
note,  or  any  security  or  evidence  of  a  debt.  The  declarations 
of  Mr.  Wormley  are  rather  the  expressions  of  gratitude  and 
an  intention  to  recompense  in  some  way  for  favors  bestowed, 
than  an  acknowledgment  of  indebtedness,  which  he  was  bound 
to  pay  and  discharge.  We  think  that  the  fact  of  the  husband 
being  permitted  to  use  this  money  as  his  own  for  a  period  of 
twenty-six  years,  without  having  given  any  evidence  of  the 
creation  of  a  debt,  and  without  any  evidence  of  claim  or  de- 
mand by  the  wife,  is  inconsistent  with  the  presumption  that  a 
debt  was  intended  between  the  parties,  and,  therefore,  that  the 
auditor  did  not  err  in  his  conclusion.  And  now,  therefore, 
November  18,  1889,  the  exceptions  to  the  auditor's  report  are 
overruled  and  his  report  is  hereby  confirmed. 

— Thereupon  Margaret  Wormley  took  this  appeal,  specify- 
ing that  the  court  erred : 
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1.  In  oyerruling  the  exceptions  to  the  auditor's  report. 

2.  In  confirming  the  report  of  the  auditor. 

Mr.  W.  N.  Seihert^  for  the  appellant: 

1.  A  husband,  receiving  his  wife's  patrimony,  takes  it  prima- 
rily as  her  trustee  or  debtor,  and  continues  to  be  such,  unless 
it  is  shown  affirmatively  that  she  assented  to  his  taking  it  as  a 
gift ;  the  law  secures  the  titie  to  her,  and  her  acts  or  declarations 
alone  can  divest  that  titie.  Manifestly,  the  auditor  has  not  a 
clear  perception  of  the  change  wrought  by  tiie  act  of  April  11, 
1848,  P.  L.  686,  as  to  the  effect  of  a  wife's  money  going  into 
the  possession  of  her  husband.  And  the  assumption  by  the 
court  below,  that  the  husband  was  "  permitted  to  use  this  money 
as  his  own,"  is  unwarranted  by  anything  in  the  case.  It  was 
unnecessary  that  she  should  take  any  evidence  of  the  creation  of 
a  debt:  Towers  v.  Hagner,  8  Wh.  54 ;  Johnston  v.  Johnston,  81 
Pa.  461;  HamiU's  App.,  88  Pa.  867. 

2.  If  or  was  it  necessary  that  she  should  show  the  making  of  a 
claim  or  demand  upon  her  husband  for  the  money.  Such  claim 
or  demand  could  be  proved  only  if  made  in  the  presence  of  stran- 
gers, and  that  line  of  conduct  would  distui'b  the  domestic  tran- 
quility which  the  law  is  so  careful  to  protect.  The  declarations 
of  the  husband,  in  evidence  in  this  case,  show  his  receipt  of  the 
money.  They  contain  no  express  statement  that  it  was  re- 
ceived as  a  gift,  and,  on  the  contrary,  they  are  a  recognition  of 
his  indebtedness  to  his  wife  for  it.  Therefore,  the  widow  is  en- 
titled to  recover  the  money,  as  there  must  be  express  evidence 
of  her  intention  to  give  the  money  to  her  husband,  in  order  to 
bar  her  right  to  it :  Trimble  v.  Reis,  37  Pa.  448 ;  Messner  v. 
Messner,  1  Pears.  222;  Bergey's  App.,  60  Pa.  416 ;  Grabill  v. 
Moyer,  45  Pa.  684. 

3.  This  is  not  a  contest  between  the  widow  and  creditors. 
Even  in  such  contests  the  rigid  rule  of  proof  imposed  upon  the 
wife  in  Gamber  v.  Gamber,  18  Pa.  363,  has  been  modified : 
Bergey's  App.,  60  Pa.  408.  But  when  the  rights  of  creditors 
are  not  involved,  that  rule  does  not  apply  at  all :  Sawtelle's 
App.,  84  Pa.  306;  Young's  Est.,  65  Pa.  101.  The  lapse  of 
time  between  the  receipt  of  the  money  and  the  husband's  death, 
is  unimporti  t.  It  cannot  be  known  how  often  she  requested 
of  him  some  evidence  of  her  claim.     The  mutual  confidence  of 
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the  marital  relation  rebuts  any  presumption  of  a  gift :  Moyer's 
App.,  77  Pa.  482 ;  Ziegler's  App.,  84  Pa.  342.  If,  under  Tow- 
ers V.  Hagner,  3  Wh.  48 ;  Bardsley's  Est.,  13  Phila.  222 ;  Mel- 
linger  V.  Bausman,  45  Pa.  529 ;  Grabill  v.  Moyer,  45  Pa.  530 ; 
and  May  v.  May,  62  Pa.  206,  it  should  be  adjudged  that  Mrs. 
Wormley  is  not  entitled  to  recover  interest  on  the  $640  that 
went  into  the  house,  she  should  be  allowed  interest  on  the  re- 
maining $60,  used  in  paying  a  debt,  from  its  receipt,  and  on 
her  entire  claim  from  her  husband's  death. 

Mr.  W.  A.  Sponsler  (with  him  Mr,  William  (hr)^  for  the 
appellees : 

The  first  legal  proposition  advanced  by  the  defendant  is 
partly  correct ;  but,  in  this  case,  there  is  no  evidence  that  Ben- 
jamin Wormley  received  his  wife's  money  except  his  own  dec- 
larations, and  they  show  that  he  got  it,  not  as  her  trustee  or 
debtor,  but  as  a  gift,  "  to  do  with  it  as  he  pleased."  Whether 
a  husband,  receiving  his  wife's  money  in  her  presence  and 
with  her  concurrence,  takes  it  as  a  trustee  or  debtor,  or  as  a 
gift,  depends  upon  the  agreement  of  the  husband  and  wife  at 
the  time,  and  the  court  below  was  right  in  finding  that  there 
was  no  intention  to  establish  the  relation  of  debtor  and  cred- 
itor, or  of  trustee  and  cestui  que  trust,  but  jthat  the  money  was 
received  as  a  gift. 

Opinion,  Mb.  Justice  Green: 

It  was  an  entirely  undisputed  fact,  and  so  found  by  the 
learned  auditor  in  the  court  below,  that  the  appellant  received 
from  her  father's  estate  about  $600  in  the  year  1860,  or  there- 
abouts, which  went  into  the  hands  of  her  husband,  and  was 
kept  by  him.  All  the  evidence  in  the  case  established  this 
fact,  and  there  was  not  a  particle  of  contradictory  proof.  The 
rule  of  law,  applicable  in  such  case,  is  that  the  mere  fact  of 
the  reception  of  the  wife's  money  by  her  husband,  makes  him 
her  debtor,  and  it  requires  no  aflSi'mative  proof  by  the  wife 
that  he  received  it  as  a  loan,  and  not  as  a  gift.  On  the  con- 
ti'ary,  if  it  is  alleged  afterwards,  whether  by  the  husbands 
heirs  or  by  his  creditors,  that  the  money  was  received  as  a  gift, 
and  not  as  a  loan,  the  burden  is  upon  those  who  make  such 
allegation  to  prove  it. 


Digitized  by  LjOOQIC 


Pa.]  WORMLEY'S  ESTATE.  109 

Opinion  of  the  Court. 

Thus,  in  Grabill  v.  Moyer,  45  Pa.  530,  we  said :  "  After  it 
has  been  shown,  as  it  was  in  this  case,  that  the  property  ac- 
cmed  to  the  wife  by  descent  from  her  father's  and  brother's 
estates,  the  presumption  necessarily  is  that  it  continued  hers. 
In  such  a  case,  it  lies  upon  one  who  asserts  it  to  be  the  prop- 
erty of  the  husband,  to  prove  a  transmission  of  the  title,  either 
by  gift  or  contract,  for  value ;  for  the  law  does  not  transmit  it 
without  the  act  of  the  parties.  If  mere  possession  were  suf- 
ficient evidence  of  a  gift,  the  act  of  1848  would  be  useless  to 
the  wife.  Nothing  is  more  easy  than  for  the  husband  to  ob- 
tain possession  even  against  the  consent  of  the  wife;  and 
where  he  obtained  it  with  her  consent,  it  can  be  at  most  but 

slight  evidence  of  a  gift When  it  is  established  that 

the  ownership  of  the  money  is  in  her,  she  may  take  the  position 
of  a  creditor,  with  all  of  a  creditor's  rights."  In  Bergey's 
App.,  60  Pa.  408,  Thompson,  0.  J.,  said:  "No  inference  of  a 
gift  from  the  transaction  as  detailed,  could,  we  think,  arise. 
She  was  not  bound  to  attempt  a  rescue  of  it  from  him,  or  pro- 
claim that  it  was  not  a  gift.  She  might  rest  on  the  idea  that 
his  receipt  in  her  presence  was  with  the  intent  to  take  care  of 
it  for  her.  In  Johnston  v.  Johnston,  81  Pa.  450,  this  court 
said,  in  a  case  of  the  nature  of  this :  '  As  the  law  made  it  (the 
money)  hers,  it  presumes  it  to  have  been  received  for  her  by 
her  husband.*  That  case  contrasts  the  presumptions  arising 
from  the  receipt  of  money  by  husbands  prior  and  subsequent 
to  the  act  of  April  11, 1848.  In  the  first  period,  the  presump- 
tion is  that  he  has  received  it  under  and  by  virtue  of  his  mari- 
tal power  as  his  own ;  in  the  second,  the  presumption  is  the 
opposite,  that  he  received  it  for  his  wife,  the  act  of  assembly 
having  declared  it  hers,  and  for  her  sole  and  separate  use." 

In  Hamill's  App.,  88  Pa.  363,  this  court  said:  **But  the  ob- 
jection has  been  made  on  the  part  of  the  appellees  that  no 
proof  was  made  of  any  terms  on  which  Mr.  Hamill  held  the 
money,  and  that  without  some  evidence  of  a  loan,  they  were 
not  required  to  show  that  it  was  a  gift.  The  essential  ques- 
tion is,  whether  Mr.  Hamill  received  the  money  or  not.  If  he 
did,  it  will  be  presumed  that  he  held  it  in  trust  for  her.  The 
mere  possession  of  a  wife's  money  is  no  evidence,  since  the  act 
of  1848  was  passed,  'that  the  title  to  it  was  vested  in  the  hus- 
band."    In  Young's  Estate,  66  Pa.  101,  we  said:  "The  hus- 
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band  is  presumed  to  know  the  law  and  his  duty,  and,  if  he 
does  not  restore  to  her  all  that  is  hers,  it  must  be  presumed  he 
intends  what  the  law  requires  of  him,  that  he  will  stand  as  her 
debtor  for  the  amount  received,  and  that  his  estate  will  so 
answer.  He  has  in  law  no  more  title  to  her  separate  estate,  or 
to  the  use  and  conversion  of  it  to  his  own  benefit,  since  1848, 
than  he  has  to  the  property  and  estate  of  any  stranger  without 
her  actual  consent.  When  he  receives  her  money,  the  legal 
pi-esumption  is  that  he  receives  it  solely  for  her  use,  and  con- 
sequently must  account  for  it  by  showing  that  it  was  returned 
or  expended  for  her  use  at  her  request,  or  that  he  received  it 
as  a  gift  from  his  wife." 

We  have  selected  these  cases  from  a  number  of  the  decisions 
upon  this  subject,  because  they  are  representative  in  their 
character,  and  afford  ample  illustrations  of  the  kind  of  treat- 
ment which  the  facts  of  the  present  case  require.  The  auditor 
and  court  below  seemed  to  think  that  the  evidence  was  scarce- 
ly sufficient  to  make  out  a  case  of  indebtedness  by  the  husband 
td  the  wife,  and  therefore  inclined  to  the  belief  that  it  ought 
to  be  regarded  as  a  gift ;  and  this  result  was  reached,  not  be- 
cause there  was  any  specific  evidence  of  a  gift,  but  rather  as 
an  alternative  of  insufficient  evidence  of  a  loan.  But  the  rea- 
soning of  all  the  cases,  cited  above,  is  that  the  law  presumes  a 
loan  from  the  mere  fact  of  the  receipt  of  the  wife's  money  by 
the  husband,  and  that  it  is  his  legal  duty  to  return  it  to  her, 
and  that  this  presumption  can  only  be  rebutted  by  proof  of  a 
gift,  if  a  gift  is  alleged. 

Having  i-ead  all  the  testimony  carefully,  we  fail  to  discover 
any  evidence  of  a  gift  by  the  wife.  The  auditor  thought  the 
declarations  of  the  husband  which  proved  the  receipt  of  the 
money  by  him  were  not  indicative  of  a  loan,  and  they  must 
therefore  be  treated  as  evidence  of  a  gift.  But  we  cannot  read 
those  declarations  in  that  way.  In  none  of  them  did  he  assert 
that  the  money  was  received  by  him  as  a  gift,  in  the  proper 
sense  of  that  term.  He  spoke  of  not  having  given  her  any 
note  or  obligation  for  it,  but  quite  plainly  indicated,  as  we 
think,  that  he  intended  she  should  have  it  back.  Thus,  the 
first  witness  said,  "  I  think  he  always  said  that  he  intended  to 
leave  her  the  money,  as  near  as  I  can  tell.  Never  heard  B. 
Wormley  say  that  this  was  a  gift  by  her  to  him."     The  next 
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witness  said,  ''He  told  me  that  she  had  given  him  her  money^ 
but  had  taken  no  note  or  anything  to  show  for  it ;  if  he  died 
before  her,  he  would  leave  her  well  fixed."  That  the  husband 
did  not  mean  to  use  the  word  "  given,"  in  the  sense  of  an  ab- 
solute gift,  is  manifest  from  his  remark  that  she  did  not  take 
any  note  or  anything  to  show  for  it,  because,  if  he  had  under- 
stood it  to  be  a  gift,  in  the  proper  meaning  of  the  word,  there 
would  have  been  no  occasion  for  the  remark  about  her  not 
taking  a  note,  or  any  other  security.  The  next  witness,  hav- 
ing repeated  a  similar  declaration  about  her  giving  him  the 
$600,  said,  "  The  way  he  talked  to  me  was  he  would  leave  her 
plenty  to  live  on  if  he  died  before  her,  and  wanted  her  to  have 
it  back."  This  language  indicated  that  he  did  not  regard  the 
money  as  absolutely  his,  but  as  something  which  he  desired 
her  to  have  back.  The  next  witness  said  that  he  told  her  that 
his  wife  laid  down  the  money,  and  told  him  to  do  whatever  he 
pleased  with  it ;  that  he  had  put  the  money  in  the  house  oa 
the  Mansion  farm ;  that  he  wanted  her  to  have  it  as  long  as 
she  lives ;  and  that  he  gave  her  nothing  to  show  for  it ;  all  of 
which  tends  to  prove  that  he  considered  he  was  holding  the 
money  for  her,  and  that  at  some  time  it  was  to  be  returned  to 
her.  The  witness  added,  ''  He  did  not  say  it  was  an  out  and 
out  ^ift  to  him,  but  I  think  he  counted  that  she  was  to  have 
it.  I  heard  him  say  at  other  times  that  he  had  his  wife's 
money,  and  that  he  was  going  to  leave  her  plenty  to  live  on.  .  .  . 
I  think  it  was  the  intention  of  B.  Wormley  to  pay  it  back." 
The  next  witness  testified  that  Wormley  told  him  "  he  had  his 
wife's  money  that  she  had  from  home,  and  he  was  going  to  sell 
the  lot  across  the  hill,  and  the  property  in  Landisburg,  and 
expected  to  pay  those  claims;  Mr.  Briner's,  Mr.  Freeman's,  his 

wife's,  and  several  others  whom  he  named He  then 

referred  particularly  to  the  claim  of  his  wife ;  said,  if  his  wife 
lived  longer  than  him,  she  should  have  her  money ;  this  is  the 
only  time  he  ever  referred  to  this  matter  to  me.  He  then  died 
within  three  months  from  this  time,  intestate."  If  this  testi- 
mony is  believed,  and  there  is  no  reason  to  disbelieve  it,  it  is 
conclusive  of  this  question.  It  not  only  proves  a  distinct  re- 
cognition of  his  wife's  claim,  but  the  expression  of  a  determin- 
ation to  pay  it,  in  his  lifetime  if  possible,  and  after  his  death 
if  not.     The  particular  value  of  all  the  testimony,  referred  to, 
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is  that  it  rebuts  any  inference  that  the  husband  regarded  his 
wife's  money  as  his,  and  hence  destroys  the  theory  of  a  gift 
The  declarations  of  the  husband  were  the  only  source  from 
which  the  auditor  drew  his  inference  of  a  gift,  and  we  are 
clearly  of  opinion  those  declarations  do  not  justify  that  infer- 
ence. There  is  not  a  particle  of  testimony  to  prove  that  the 
wife  was  present  when  these  declarations  were  made,  or  that 
she  ever  in  any  instance  said  or  admitted  by  word  or  action 
that  she  had  made  a  gift  of  the  money  to  her  husband.  In 
these  circumstances,  we  think  without  hesitancy,  that  the  legal 
presumption  of  indebtedness  from  the  mere  recipiency  of  Uhe 
money  remains,  and  must  control  the  question. 

We  do  not  think  the  wife  can  claim  interest  on  the  money, 
as  she  undoubtedly  did  permit  her  husband  to  have  the  use  of 
it  without  any  claim  for  interest,  and  indirectly,  at  least,  shared 
in  the  benefit  derived  from  its  use.  She  is  of  course  entitled 
to  interest  from  the  time  of  his  death,  and  that  must  be  al- 
lowed. 

The  decree  of  the  court  below  is  reversed,  at  the 
cost  of  the  appellees ;  and  the  record  is  remit- 
ted, with  instructions  to  correct  the  account 
in  accordance  with  this  opinion. 
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APPEAL  BY  D.  M.  DULL  FROM  THE  ORPHANS  COURT  OP 
MIPFLIN  COUNTY. 

Argued  May  26,  1890— Decided  October  6, 1890. 

(a)  A  testator,  after  a  provision  giving  his  widow,  for  life,  one  third  of 
the  income  of  his  land  and  of  the  proceeds  thereof  when  sold,  directed 
that  all  his  residuary  estate,  real  and  personal,  should  be  divided  into 
eight  equal  shares,  **  after  one  third  thereof  shall  first  have  been  re- 
sei*ved  and  secured  for  the  purpose  of  paying  the  interest  thereof  to  my 
wife." 

(6)  One  share  he  directed  to  be  reserved  and  kept  invested  by  his  execu- 
tors, the  proceeds,  and  so  much  of  the  principal  as  should  be  neoessary, 
to  be  applied  by  them  to  the  maintenance  of  his  son  Joseph,  during  his 
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life,  his  said  son  to  have  no  conti*ol  of  it,  nor  should  it  be  liable  for  his 
debts,  and  at  his  death  it  should  go  to  **  his  heirs :  ^ 

1.  The  testator  did  not  die  intestate  as  to  the  one  third  of  his  residuary 
estate  reserved  for  securing  the  interest  thereon  to  his  widow ;  the  res- 
ervation meant  no  more  than  that  the  one  third,  so  deducted,  should  not 
be  paid  over  to  the  legatees  so  long  as  the  widow  should  live. 

2.  The  estate  provided  for  Joseph  did  not  become  absolute  by  force  of 
the  words  "  his  heirs,^^  in  the  limitation  over  at  his  death ;  wherefore, 
no  part  thereof  remained  at  his  death,  in  the  shape  of  property  or  mon- 
ey which  his  administrator  was  entitled  to  receive. 

Before  Paxson,  C.  J.,  Stbebbtt,  Gebbn,  Clabk,  Wil- 
liams, McCoLLXTM  and  Mitchell,  JJ. 

No.  62  July  Term  1890,  Sup.  Ct.;  court  below,  number 
and  term  not  given. 

On  November  15, 1889,  D.  M.  Dull,  administrator  of  Joseph 
F.  Dull,  deceased,  presented  his  petition  praying  for  a  citation 
upon  J.  J.  Dull,  A.  J.  Dull,  and  C.  P.  Dull,  trustees  of  the  es- 
tate of  said  Joseph  F.  Dull,  under  the  will  of  Casper  Dull,  de- 
ceased, to  file  an  account.    Answer. 

The  proceeding  having  been  heard  on  petition  and  answer, 
the  court,  Buchee,  P.  J.,  filed  the  following  opinion  and  de- 
cree: 

The  question  for  solution  arises  under  the  will  of  Casper 
Dull,  which  was  admitted  to  probate  October  3, 1874. 

After  adjusting  advancements,  giving  some  legacies,  direct- 
ing his  real  estate  to  be  sold  unless  accepted  by  his  children, 
and  giving  his  widow  one  third  of  the  income  from  the  land 
and  the  proceeds  thereof  when  sold,  the  tenth  item  of  the  will 
provides : 

^^The  proceeds  of  all  my  real  and  personal  estate  not  spe- 
cifically disposed  of,  whether  accepted  or  sold  as  aforesaid,  after 
the  payment  of  my  just  debts,  funeral  expenses  and  legacies,  I 
direct  to  be  divided  into  eight  equal  shares,  after  one  third 
part  thereof  shall  have  first  been  reserved  and  secured  for  the 

purpose  of  paying  the  interest  thereof  to  my  wife; 

one  share  to  be  reserved,  kept  and  invested  by  my  executors, 
the  proceeds  whereof  shall  be  applied  by  my  executors  to  the 
proper  maintenance  of  my  son  Joseph  F.,  during  his  life,  and, 
if  the  proceeds  thereof  shall  not  be  sufficient  for  that  purpose, 
Vol.  cxxxvn — 8 
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my  executors  shall  apply  so  much  of  the  principal  as  shall  be 
necessary  therefor,  but  my  son  Joseph  shall  have  no  control  of 
it,  nor  shall  it  be  liable  for  his  debts,  and  at  his  death  it  shall 
go  to  his  heirs." 

Joseph  F.  is  dead  and  the  petitioner,  Daniel  M.  Dull,  is  his 
administrator,  and  prays  for  a  citation  to  the  executors  of  Cas- 
per Dull  to  file  an  account  of  their  trust  as  trustees  of  his  de- 
cedent. Daniel  M.  Dull,  the  petitioner,  is  a  co-executor  with 
his  brothers,  as  well  as  co-trustee  for  Joseph  F.  Dull,  and  acted 
as  such. 

1.  It  is  contended  that  the  tenth  item  in  Casper  Dull's  will 
disposed  of  two  thirds  only  of  his  estate,  leaving  him  to  die 
intestiite  as  to  the  remaining  one  third.  We  do  not  think  so. 
The  expression  in  item  ten  is,  "  the  proceeds  of  all  my  real  and 
personal  estate  not  specifically  disposed  of,  whether  accepted 
or  sold  as  aforesaid,  after  the  payment  of  my  just  debts,  funeral 
expenses  and  legacies,  I  direct  to  be  divided  into  eight  equal 
shares,  after  one  third  part  thereof  shall  have  first  been  reserved 
and  secured  for  the  purpose  of  paying  the  interest  of  my  wife ; " 
showing  no  intention  of  dying  intestate  as  to  any  part  of  his 
estate ;  but,  having  ordered  in  the  first  clause  of  his  will  that 
his  widow  was  to  have  the  interest  on  the  one  third  of  his 
estate,  the  exception  in  the  tenth  item  means  no  more  than  that 
this  third  should  not  be  paid  over  to  the  legatees  while  the 
widow  lived,  but  should  be  first  deducted  and  secured  for  her 
as  previously  directed  by  his  will.  It  is  not  an  exception  from 
the  fund  bequeathed  so  as  not  to  pass  under  the  general 
bequest,  but  a  direction  that  this  one  third  should  be  set  apart 
for  the  widow  while  she  lived,  and  upon  her  death  it  would  be 
payable  as  the  clause  directs. 

2.  It  is  contended  that  Joseph  F.  had  an  inheritable  estate 
in  the  bequest  to  Casper  Dull's  executors  for  his  use,  first, 
because  he  gave  the  income,  and  second,  because  at  his  death 
it  was  to  go  to  his  heirs. 

It  must  be  observed  that  nothing  is  given  to  Joseph  F.  The 
language  is,  "one  share  to  be  reserved,  kept  and  invested  by 
my  executors,  the  proceeds  whereof  shall  be  applied  by  my 
executors  to  the  proper  maintenance  of  my  son  Joseph  F. 
during  his  life,"  and  then  allows  the  corpus  to  be  invaded  if 
necessary,  but  Joseph  F.  is  to  have  no  control  of  it,  nor  shall 
it  be  liable  to  his  debts. 
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To  hold  that  by  force  of  the  words  "his  heirs  "  the  estate 
became  absolute  in  Joseph  F.  then  it  would  be  such  a  trust  as 
the  law  would  break  up,  then  creditors  could  reach  it  as  well 
as  the  legatee  himself,  and  the  purpose  of  the  testator  plainly 
expressed  in  the  will  would  be  defeated.  The  case  is  very  like 
Rife  V.  Geyer,  69  Pa.  393.  We  are  of  the  opinion  that  the 
interest  of  Joseph  F.  Dull  under  his  father's  will  was  such  that 
nothing  remained  in  the  shape  of  property  or  money  which 
survived  his  death,  and  that  he  has  no  estate  which  his  admin- 
istrator is  entitled  to  receive. 

The  citation  must  be  refused.  This  conclusion  works  to  the 
injury  of  none.  The  petitioner  had  no  status  as  administrator 
of  Joseph  F.  Dull,  to  compel  the  executors  or  trustees  to  file 
an  account.  The  heirs  could  do  so,  and  doubtless  will  if  the 
trustees  fail  to  distribute  the  fund.  The  only  difference  in  the 
distribution  would  be  that,  if  distributed  by  the  administrator 
of  Joseph  F.,  it  would  be  subject  to  commissions  on  the  part 
of  the  administrator,  petitioner ;  otherwise  it  would  not. 

And  now,  April  14, 1890,  the  answers  of  the  executors  and 
trustees  are  adjudged  to  be  suflBcient,  and  the  proceeding  for  a 
citation  is  dismissed  at  the  costs  of  the  petitioner. 

— The  petitioner  then  took  this  appeal,  assigning  the  said 
decree  of  the  court  for  error. 

Mr.  John  A.  McKee  and  Mr.  2>.  W.  Woods^  for  the  appellant. 
Counsel  cited :  Physick's  App.,  60  Pa.  128. 

Mr.  A.  Reed^  for  the  appellees. 

Counsel  cited :  Rife  v.  Geyer,  69  Pa.  393 ;  Little  v.  Wilcox, 
119  Pa.  439 ;  Bamett's  App.,  46  Pa.  392 ;  Girard  Co.  v.  Cham- 
bers, 46  Pa.  492 ;  Earp's  App.,  75  Pa.  119 ;  Williams's  App., 
83  Pa.  379 ;  Philadelphia  Co.  v.  Guillou,  100  Pa.  254 ;  Live- 
zey's  App.,  106  Pa.  206 ;  Thompson  v.  Carmichael,  122  Pa- 
478 ;  Harbster's  Est.,  133  Pa.  351 ;  Raudenbach's  App.,  87  Pa- 
51;  Hofius  V.  Hofius,  92  Pa.  305;  Ferry's  App.,  102  Pa. 
207 ;  Miller's  App.,  113  Pa.  469 ;  Boards  of  Missions'  App., 
91  Pa.  507. 

Per  Curiam: 

This  appeal  is  aflBrmed  upon  the  opinion  of  the  learned  judge 
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of  the  Orphans'  Court,  and  the  appeal  is  dismissed  at  the  costs 
of  the  appellant. 

Decree  affirmed. 


ESTATE  OF  CASPER  DULL,  DECEASED.  (2) 

APPEAL  BY  N.  J.  DUMi    FROM    THE  ORPHANS*  COUBT  OF 

MTFFLnr  •county. 

Argued  May  27, 1800— Decided  October  6, 1800. 

1.  In  the  distribntionof  a  deoedent^s  estate,  the  amoont  dne  to  the  estate 
from  an  insolvent  residuary  legatee  is  properly  deducted  from  his  share 
of  the  fund,  notwithstanding  the  latter  is  hold  by  a  claimant  under  an  as- 
signment thereof  made  and  accepted  without  notice  of  the  indebtedness. 

2.  Notwithstanding,  also,  the  fact  that  at  a  sherifiTs  sale  of  the  interest  of 
the  maker  of  a  note,  in  certain  lands  sold  on  an  execution  in  favor  of  an 
assignee  of  the  share,  a  notice  was  given  by  the  executor,  of  an  uncertain 
nature,  which  caused,  as  alleged,  the  interest  to  be  sold  at  less  than  its 
real  value. 

8.  Where  a  residuary  legatee,  as  a  purchaser  of  land  of  the  estate,  executes 
a  mortgage  thereon  to  secure  the  annual  interest  payable  to  a  life-tenant, 
his  interest  in  the  principal  is  merged  in  his  fee,  and  on  a  judicial  sale 
of  the  land  on  a  subsequent  judgment  his  title  will  pass  discharged  of 
the  mortgage. 

4.  In  such  case,  on  distribution,  after  the  death  of  the  life-tenant,  the  mort- 
gage of  the  legatee,  to  the  extent  of  the  excess  of  the  amount  secured  by 
it  over  his  distributive  share  of  the  estate,  represents  an  indebtedness 
still  subsisting  against  him,  or  against  an  assignee  of  his  share  as  re- 
siduary legatee. 

Before  Paxson,  C.  J.,  Stebbett,  Gbeen,  Clabk,  Wil- 
liams, MoCoLLUM  and  Mitohell,  JJ. 

No.  63  July  Term  1890,  Sup.  Ct.;  court  below,  number 
and  term  not  given. 

On  December  11, 1886,  James  J.  Dull,  one  of  the  executors 
of  the  will  of  Casper  Dull,  deceased,  filed  an  account,  and  on 
January  14, 1887,  Mr.  M.  McLaughlin  was  appointed  auditor 
to  report  a  distribution  of  the  balance  shown  thereby. 

The  auditor,  on  November  12, 1888,  filed  a  report  from  which 
it  appeared  that  Casper  Dull,  deceased,  directed  by  his  will  that 
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in  case  none  of  his  children  should  take  his  real  estate  at  the 
valuation  or  bids  as  therein  provided,  his  executors,  who  were 
James  J.  Dull,  Daniel  M.  DuU,  Andrew  J.  Dull  and  C.  Penrose 
Dull,  should  sell  the  same  at  public  sale,  at  which  sale  any  of 
the  executoi'S  could  become  bidders;  that,  under  said  authority, 
a  sale  of  the  land  was  made  in  1881,  the  executors  became  the 
purchasers  and  made  a  mortgage  upon  the  lands  for  $8,566.67, 
as  a  principal  to  secure  the  annual  interest  payable  to  the  tes- 
tator's widow  charged  thereon ;  that  on  January  12, 1884,  the 
interest  in  said  land  of  D.  M.  Dull,  one  of  the  executors  and 
purchasers,  was  sold  at  sheriff's  sale  on  a  judgment  in  favor  of 
Nannie  J.  Dull ;  and  that  the  widow  of  the  testator  was  dead. 
A  memorandum  of  this  mortgage  was  made  in  an  exhibit  at- 
tached to  the  account  before  the  auditor.  It  appeared,  also, 
from  the  said  exhibit  that  the  executors  owed  and  had  ^4n  their 
hands,  reserved  for  the  use  of  Joseph  F.  Dull,*  arising  from  the 
property  bought  by  them,  which  is  represented  by  two  notes 
of  $1,163.79,  each,  one  signed  by  A.  J.  and  C.  P.  Dull  in  favor 
of  J.  J.  and  D.  M.  Dull,  executors,  and  the  other  signed  by  J.  J. 
Dull  and  D.  M.  Dull  to  A.  J.  and  C.  P.  Dull,  executors^  dated 
April  1, 1881,  $2,327.58."  It  appeared  further,  that  the  inter- 
est of  D.  M.  Dull  in  the  fund  for  distribution  was  claimed  by 
Nannie  J.  Dull,  under  an  assignment  thereof  made  by  him  to 
her  the  date  of  which  did  not  appear ;  also,  that  it  was  claimed 
that  out  of  D.  M.  DuU's  share  of  the  fund  for  distribution  there 
should  be  deducted  before  payment  the  one  half  of  the  note  for 
$1,163.79,  dated  April  1,  1881,  made  to  A.  J.  and  C.  P.  Dull; 
that  this  \^as  resisted  on  behalf  of  Nannie  J.  Dull,  the  assignee 
of  the  interest,  on  the  ground,  first,  that  the  interest  had  been 
assigned  to  her  without  any  notice  of  said  claim ;  and,  second, 
that  at  the  time  of  the  sale  of  the  interest  of  D.  M.  Dull  in  the 
real  estate,  on  January  12, 1884,  certain  notices  had  been  given 
by  the  executors,  by  reason  whereof  the  said  interest  did  not 
bring  near  its  actual  value  for  her  execution. 

Upon  the  matters  in  controversy,  the  auditor  made  the  fol- 
lowing findings  of  fact: 

1.  Joseph  F.  Dull  had  an  eighth  interest  in  the  lands  of  the 
estate  of  Casper  Dull,  deceased. 

*  See  the  portion  of  the  will  of  the  testator  quoted  in  Dollys  Estate,  ante 
p.  118. 
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2.  That,  at  the  sale  of  the  lands  to  the  executors,  the  interest 
of  Joseph  F.  Dull  remained  therein,  and  the  note  of  April  1, 
1881,  simply  represented  the  ascertained  amount  of  his  interest, 
on  the  basis  of  said  sale. 

3.  That  at  the  sheriffs  sale  of  the  interest  of  D.  M.  Dull 
(one  fourth)  in  said  land,  notice  was  given  by  A.  Reed,  Esq., 
attorney  for  the  executors  of  Casper  Dull,  deceased,  that  the 
purchaser  or  purchasers  would  buy  subject  to  the  interest  of 
Joseph  F.  Dull  therein. 

4.  That  James  J.  Dull  and  Andrew  J.  Dull  were  represented 
at  said  sheriffs  sale  by  C.  P.  Dull,  at  whose  instance  and  in  whose 
behalf  said  notice  was  given,  and  that  at  said  sheriff's  sale  C. 
P.  Dull  was  a  bidder  for  J.  J.  Dull,  A.  J.  Dull  and  himself,  and 
that  they  became  the  purchasers  of  the  interest  of  D.  M.  Dull 
in  all  lands  subject  to  the  interest  of  Jos.  F.  Dull  therein. 

5.  That  by  reason  of  said  notice  said  interest  of  D.  M.  Dull 
sold  for  a  sum  far  below  its  real  value. 

6.  That  Nannie  J.  Dull  is  the  bona  fide  owner  for  a  valuable 
consideration  of  the  interest  of  D.  M.  Dull  in  all  the  fund  for 
distribution,  and  entitled  to  his  share  of  the  fund. 

Thereupon,  the  auditor  reported  a  distribution  of  the  fund, 
increased  by  the  amount  of  the  mortgage  exhibited  with  the 
account,  awarding,  inter  alia,  the  share  of  D.  M.  Dull,  to  wit, 
the  one  eighth  of  the  fund,  to  Nannie  J.  Dull,  assignee  of  D. 
M.  DuU. 

Exceptions  to  the  auditor's  findings  and  distribution  having 
been  filed  by  A.  J.  Dull  and  other  distributees,  after  argument 
thereof  the  court,  Buchbr,  P.  J.,  on  October  30, 1889,  filed 
the  following  opinion  and  decree : 

The  chief  contention,  in  this  distribution,  is  over  the  pay- 
ment of  a  note,  dated  April  1,  1881,  signed  by  D.  M.  and  J.  J. 
Dull,  for  $1,163.79  and  five  per  cent  attorney's  commissions, 
with  interest  from  January  12, 1884. 

A.  J.  Dull  and  C.  P.  Dull  claim  to  take  one  half  the  amount 
thereof  from  the  share  coming  to  D.  M.  Dull,  showing  that  he 
is  insolvent,  and  claiming  that  otherwise  it  could  not  be  col- 
lected from  him.  Nannie  J.  Dull,  his  wife  and  assignee  of  his 
share  in  the  fund  for  distribution,  resists  this.  It  is  not  claimed 
by  her  or  her  husband  that  the  note  was  not  properly  given  by 
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bim,  or  that  it  was  ever  paid.  Her  objection  to  the  payment 
of  the  same  is  grounded  upon  the  allegation  that,  at  the  sher- 
iff's sale  of  the  real  estate  of  her  husband,  D.  M.  Dull,  sold  on 
a  writ  issued  by  her,  notice  was  given  by  some  one  or  all  of 
the  executors  of  Casper  Dull  that  said  real  estate  would  be 
sold  subject  to  the  interest  of  Joseph  F.  Dull  in  the  same,  and 
that  therefore  the  purchasers  of  said  real  estate  would  have  to 
pay  this  note,  that  it  cannot  be  taken  from  the  share  of  her 
husband  in  this  proceeding ;  and,  further,  that  she  was  the 
bona  fide  assignee  of  her  husband's  share,  and  that  it  could 
not  be  paid  to  her  detriment. 

Evidence  was  taken  before  the  auditor  to  sustain  her  posi- 
tion, and  the  auditor  finds  therefrom,  as  a  fact,  ^^  that  Joseph 
F.  Dull  had  one  eighth  interest  in  the  lands  of  the  estate  of 
Casper  Dull,  deceased."  We  have  looked  in  vain  to  discover 
any  parol  or  written  testimony  in  this  record  to  justify  this 
finding;  on  the  contrary,  the  will  of  Casper  Dull  shows  that 
at  the  time  of  the  sheriff's  sale  Joseph  F.  Dull  had  no  interest 
in  the  real  estate.  To  this  may  be  added  the  admission  on  the 
record,  "  that  these  lands  were  held  by  James  J.  Dull,  D.  M. 
Dull,  A.  J.  Dull  and  C.  P.  Dull,  as  tenants  in  common,"  and 
the  levy  of  the  fieri  facias,  on  which  Nannie  J.  Dull  sold  the 
lands,  described  her  husband's  interest  as  the  undivided  one 
fourth  part,  which  would  necessarily  exclude  Joseph  F.  Dull 
from  having  any  interest  in  it. 

This  conclusion  will  nullify  the  finding  of  fact  No.  2,  and 
affect  more  or  less  the  findings  of  fact  Nos.  3,  4  and  5.  The 
testimony  sliows  there  was  a  notice  given  at  the  sale.  Whether 
it  was  that  the  property  was  selling  subject  to  the  interest  of 
Joseph  F.  Dull  therein,  or  subject  to  the  dower  mortgage  of 
Jane  Dull,  widow,  in  which  Joseph  F.  Dull  had  an  interest,  is 
uncertain,  the  evidence  being  unsatisfactory  and  somewhat 
C(»utradictory.  But,  whichever  may  be  the  truth,  it  will  n^t 
justify  the  non-payment  of  the  note  in  question.  The  evidence 
of  the  sheriff  and  others  is  uncontradicted  that,  after  the  notice 
was  given,  he  paid  no  attention  whatever  to  it,  but  went  on 
and  sold  as  usual :  Barnet  v.  Washebaugh,  16  S.  &  R.  410 ; 
Woods'  App.,  9  Cent.  R.  377. 

Besides,  no  evidence  that  we  can  discover  connects  this  notice 
with  the  note  in  controversy,  that  it  represented  Joseph's  inter- 
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est.  The  note  never  was  entered,  so  far  as  we  can  ascertain; 
never  was  a  lien  on  the  real  estate  sold.  Giving  notice  by  third 
parties  that  a  sheriffs  sale  would  be  subject  to  a  loose  note, 
that  was  not  a  lien,  is,  we  think,  novel.  To  be  eflfective  it 
should  be  precise  and  clear,  qualities  not  to  be  found  in  the 
evidence.  We  are  not  clear,  if  the  note  had  been  a  lien  on  the 
Ian  is  sold,  and  notice  had  been  given  so  as  not  to  discharge  its 
lieu,  but  that  the  holders  could  take  it  out  of  this  or  any  other 
fund  of  the  debtor  until  paid. 

[The  auditor  finds  as  a  fact,  No.  6,  "  that  by  reason  of  said 
notice  said  interest  of  D.  M.  Dull  sold  for  a  sum  far  below  its 
value."  We  think  this  finding  conjectural.  We  discover  no 
evidence  to  support  it.]  *  The  only  evidence  that  bears  on  the 
subject  is  the  deeds,  which  show  what  the  property  brought 
when  sold  by  the  executors  as  a  whole,  and  the  return  of  the 
sheriff,  which  shows  that  D.  M.  Dull's  one  fourth  brought  at  the 
sale  in  question,  deducting  the  mortgage  which  it  is  conceded 
by  all  parties  that  it  was  sold  subject  to,  the  one  fourth  interest 
brought  more  at  the  sheriff's  sale  proportionately  than  the 
whole  did  at  the  executors'  sale.  [We  are  of  opinion,  therefore, 
that  the  one  half  of  this  note  should  be  deducted  from  the 
share  of  D.  M.  Dull  and  given  to  the  holders  of  said  note,  and 
that  the  assignment  by  D.  M.  Dull  of  his  share  to  his  wife  will 
not  prevent  it  from  being  liable  for  its  proper  debt  to  the  es- 
tate.] » 

The  ninth  exception  objects  to  any  part  of  the  fund  being 
awarded  to  Joseph  F.  Dull.  We  have  heretofore  decided  in 
the  matter  of  the  petition  of  Joseph  F.  Dull  for  an  order  on  his 
trustees  to  pay  certain  costs,  that  the  interest  of  Joseph  F.  Dull 
under  the  will  of  his  father  was  committed  to  his  trustees,  con- 
stituting an  active  trust,  and  that  Joseph  F.  Dull  had  no  con- 
trol over  it :  [Ante,  p.  118.]  We  still  adhere  to  that  opinion, 
and  direct  that  the  share  awarded  to  Joseph  F.  Dull  be  paid 
to  his  trustees.  The  record  does  not  show  that  it  was  claimed 
in  any  other  way,  and  it  was  doubtless  an  oversight  in  the 
auditor  not  awarding  it  as  claimed. 

The  only  other  matter  that  requires  notice  is  raised  by  the 
eleventh  exception,  wherein  the  exceptants  object  to  any  part 
of  the  dower  mortgage  of  $8,566.67,  and  its  interest,  being  dis- 
tributed to  D.  M.  Dull  or  Nannie  J.  Dull,  his  assignee.     This 
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mortgage,  together  with  several  other  mortages  and  claims,  is 
a  mere  exhibit  showing  what  claims  the  estate  owns,  in  addi- 
tion to  what  the  accountant  has  charged  himself  with  in  his  ac- 
count, but  we  have  been,  as  we  suppose  the  auditor  was,  asked 
to  pass  upon  them  so  that  the  whole  estate  might  be  settled  up. 

The  contention  about  this  arises  as  follows :  This  mortgage 
was  given  by  the  Messrs.  Dull,  the  purchasers  of  the  land  at 
the  executore'  sale,  of  whom  D.  M.  Dull  was  one,  conditioned 
to  pay  tiie  interest  thereof  to  Jane  Dull,  widow,  during  her 
natural  life,  and  at  her  death  the  principal  equally  to  the  eight 
children.  Jane  Dull,  the  widow,  being  dead,  the  exceptants 
contend  that  the  one  eighth  part,  or  the  share  of  D.  M.  Dull, 
one  of  the  mortgagors,  is  merged  in  the  fee,  and  that  when  the 
interest  in  the  mori^ged  premises  was  sold  by  the  sheriff,  on 
the  writ  of  his  wife,  the  purchaser  took  it  discharged  from  that 
share  of  the  mortgage  coming  to  him,  especially  against  her  and 
him.  This  is  the  general  rule  of  law  in  such  cases,  unless  there 
is  some  equity  which  requires  the  rule  to  be  suspended  to  pre- 
vent injustice  being  done.  We  see  nothing  like  that  in  this 
case.  Washburn  on  Real  Property,  b.  1,  ch.  16,  §  6 ;  Reigle 
V.  Seiger,  2  P.  &  W.  340 ;  Duey  v.  Clemens,  1  Pa.  118  rule  the 
principle,  to  which  may  be  added  Stecker  v.  Shimer,  6  Wh. 
462. 

[The  one  eighth  of  the  amount  of  that  mortgage  should  be 
deducted  from  the  shai^e  of  D.  M.  Dull.]  ^  [The  same  would 
apply  to  the  other  mortgagors ;  but,  as  they  have  to  pay  the 
same,  it  will  make  no  difference  as  to  them.  The  result  we 
have  come  to,  makes  the  amount  to  be  paid  to  each  heir  the 
same  as  the  auditor  has  found,  except  the  share  of  D.  M.  Dull 
assigned  to  Nannie  J.  Dull,  from  which  there  is  to  be  deducted 
one  half  of  note,  interest  and  commissions,  which  make  f  788.16, 
and  that  amount  is  awarded  to  A.  J.  and  C.  P.  Dull,  executors 
of  Casper  Dull ;  and  the  further  sum  of  $1,300.34,  it  being  the 
one  eighth  of  the  dower  mortgage  and  interest,  is  to  be  deducted 
from  said  share  of  D.  M.  Dull,  and  the  share  of  Joseph  F.  Dull 
to  be  paid  to  his  trustees.]  ^ 

Thereupon,  Nannie  J.  Dull,  took  this  appeal,  specifying  that 
the  court  erred: 
1.  In  sustaining  the  exceptions  to  the  auditor's  report 
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2-6.  In  the  portions  of  the  opinion  embraced  in  [  ]  *  *•  * 

Mr.  John  A.  McKee  and  Mr.  D.  W.  WoodSy  for  the  appellant. 

Counsel  cited:  Miller's  App.,  84  Pa.  895 ;  Beaupland  v.  Mc- 
Keen,  28  Pa.  131 ;  Commonwealth  v.  Moltz,  10  Pa.  627;  Pow- 
er V.  Thorp,  92  Pa.  361 ;  Bimey's  App.,  114  Pa.  619 ;  Ashmead 
V.  McCarthur,  67  Pa.  326. 

Mr.  A.  Beedj  for  the  appellees. 

Counsel  cited:  Bamet  v.  Washebaugh,  16  S.  &  R.  414; 
Hellman  v.  Hellman,  4  R.  440. 

Per  Cubiam: 

This  appeal  is  affirmed  upon  the  opinion  of  tiie  learned  judge 
of  the  Orphans'  Court,  and  the  appeal  dismissed  at  the  costs  of 
the  appellant. 

Decree  affirmed. 


J.  F.  G.  LONG  V.  TOWNSHIP  OF  MILFORD. 

APPEAL  BY  PTiATNTEFP  FROM  THE  OOUBT  OP  COMMON  PLEAS 
OP  JUNIATA  COUNTY. 

Aiigued  May  27, 1890— Decided  October  6, 1890. 

1.  Specifications,  alleging  error  in  the  answers  to  points  for  instmction, 
which  do  not  quote  the  points  and  answers,  or,  error  in  the  admission  or 
rejection  of  testimony,  which  do  not  give  the  testimony  admitted  or  re- 
jected under  the  offers  made,  are  not  in  accordance  with  the  Rules  of  the 
Supreme  Court  XXIII..  XXIV, 

2.  In  an  action  against  a  township  for  negligence,  it  is  not  error  to  charge, 
upon  submissible  •  evidence,  that  if  the  juiy  find  that  the  plaintiff,  driv- 
ing a  blind  horse,  negligently  suffered  his  carriage  to  be  drawn  against 
a  tree  at  the  side  of  the  roadway,  causing  the  horse  to  plunge  over  the 
embankment,  he  cannot  recover. 

8.  And  it  is  not  error,  in  such  case,  to  charge,  that  *'  if  they  were  both 
guilty  of  negligence,  the  plaintiff  could  not  recover.    The  law  does  not 

*  This  word,  it  is  true,  is  not  found  in  any  of  the  Reporter's  dictionaries ; 
but  if  **  admissible  "  is  good,  why  not  **  submissible  P  '* 
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stop  to  measure  the  degree  of  negligence  on  the  part  of  the  plaintiff/' 
Not  only  is  the  instruction  free  from  error,  but  it  is  strictly  accurate. 
4.  Where  the  trial  judge,  in  instructing  the  jury,  used  facts  assumed  but 
not  purporting  to  have  been  shown  i;i  the  testimony,  merely  by  way  of 
illustration  as  to  legal  negligence,  such  use  was  not  error  simply  be- 
cause the  facts  assumed  conformed  to  a  theory  of  the  case  urged  by  the 
opposing  party. 

Before  Paxson,  C.  J.,  Stebbbtt,  Green,  Clark,  Wil- 
liams, McCoLLUM  and  Mitchell,  JJ. 

No.  68  July  Term  1890,  Sup.  Ct.;  court  below.  No.  101 
December  Term  1887,  C.  P. 

On  November  14,  1887,  John  F.  G.  Long  brought  trespass 
against  the  township  of  Milford.     Issue. 

At  the  trial  on  April  27, 1888,  it  was  made  to  appear  that  on 
July  12, 1887,  the  plaintiff  was  driving  with  a  blind  horse  along 
a  highway  in  defendant  township,  at  a  point  where  there  was  a 
steep  bank  at  the  side  of  the  road.  The  plaintiff  testified  that 
he  was  driving  with  the  lines  in  his  hands,  when  the  horse  sud- 
denly took  fright,  plunged  to  the  side  of  the  road,  and  went 
over  the  bank.  Witnesses,  called  on  the  part  of  the  plaintiff, 
testified  that  the  roadway  was  dangerously  narrow  and  that  a 
barrier  should  have  been  maintained  at  the  place  of  the  accident. 

The  defendant  called  witnesses  who  testified  that  the  road- 
way was  not  dangerous,  and  that  no  barrier  was  necessary ; 
that  the  tracks  of  the  carriage  had  been  followed  from  a  point 
sixty  or  seventy  feet  back,  whence  they  passed  from  the  middle 
of  tiie  roadway,  in  a  straight  line,  until  the  hub  of  the  wheel 
had  struck  an  oak  tree  at  the  edge  of  the  bank ;  that  the  horse's 
tracks  indicated  that,  until  the  tree  was  struck,  he  was  passing 
along  at  a  walk,  and  that  then  the  horse  and  carriage  had  gone 
over  the  bank,  with  no  indication  that  there  had  been  an  ab- 
rupt plunge  from  the  roadway  after  a  sudden  fright. 

The  defendant  offered  to  prove  by  A.  H.  Spangler  "  that, 
while  the  plaintiff  was  driving  through  Port  Royal  on  the  same 
day,  on  his  way  out  to  where  the  accident  occurred,  his  horse 
then  got  off  the  road  and  into  the  gutters  along  the  pavement, 
and  was  near  striking  some  of  the  trees ;  this  is  offered  for 
the  purpose  of  showing  that  he  either  could  not  drive  the  horse, 
or  the  horse  was  unmanageable." 
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Objected  to,  ^^  because  it  is  not  evidence  to  show  how  this 
accident  happened ;  neither  is  it  evidence  of  negligence  on  the 
part  of  the  plaintiff  at  the  time  he  went  over  the  bank." 
By  the  court :  Offer  admitted ;  exception.*  ♦ 
"  The  evidence  of  W.  H.  Stevens  was  admitted  under  the 
same  offer  and  objection."  *  ♦ 

The  court,  Babnbtt,  P.  J.,  charged  the  jury,  in  part  as 
follows : 

The  defendant  has  presented  us  with  points  on  which  they 
ask  us  to  instruct  you : 

2.  That  supervisors  are  not  required  by  law  to  rail  the  sides 
of  a  road,  merely  because  there  is  a  bank  over  which  a  vicious, 
blind  or  uncontrollable  horse  might  plunge  or  back  a  vehicle, 
unless  the  roadway  is  so  narrow  as  to  afford  insufficient  space 
to  manage  a  horse.  It  would  be  impossible  to  guard  a  road 
against  every  possible  danger;  therefore,  if  the  jury  believe 
that  the  road  in  question,  tJeing  twenty-eight  or  thirty  feet 
wide,  was  safe,  and  an  accident  could  only  happen  by  careless 
driving,  or  using  a  blind  horse,  the  township  of  Milford  was 
not  at  fault,  and  the  plaintiff  cannot  recover. 

Answer:  The  law  makes  no  distinction  between  a  blind 
horse  and  one  that  can  see,  in  respect  to  the  duty  of  super- 
visoi*s  in  making  and  keeping  the  public  roads  in  safe  and 
passable  condition.  The  measure  of  their  duty  is  the  exercise 
of  sufficient  care,  according  to  the  circumstances.  They  are 
not  required  to  guard  a  road  against  every  possible  danger;  but 
only  to  guard  it  so  that  the  traveler  exercising  ordinary  care 
may  pass  along  it  in  safety.  With  this  qualification  this  point 
is  affii'med.^ 

3.  If  the  jury  believe  that  the  plaintiff,  Mr.  Long,  neglected 
to  guide  his  hoi-se,  which  being  blind  could  not  see  for  himself, 
and  permitted  the  animal  to  take  his  own  course,  and  allowed 
him  to  leave  the  safe  middle  track  of  the  road,  and  over  a  dis- 

*  Observe :  The  sentences  quoted  are  copied  from  the  specifications  of 
eri'or.  In  neither  of  the  specifications  is  the  testimony  admitted  under  the 
offer,  or  even  the  substance  of  it,  given ;  nor  is  the  place  where  it  may  be 
found  in  the  appendix  shown.  In  the  second  specification,  neither  the 
offer,  the  objection,  the  ruling,  nor  the  testimony  admitted,  nor  the  ex- 
ception, appears. 
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tance  of  sixty  or  seventy  feet  gradually  approached  the  white 
oak  tree  on  the  edge  of  the  bank,  by  means  of  which  the  horse 
got  over  altogether,  and  being  blind  could  not  recover  himself, 
then  the  plaintiff  is  guilty  of  contributory  negligence  and  can- 
not recover. 

Answer :  This  point  we  afiBrm.* 

[The  defendant  alleges  that  the  plaintiff  was  guilty  of  neg- 
ligence in  this :  That  he  was  driving  a  blind  horse,  and,  in- 
stead of  guiding  him  in  the  safe  road  which  he  could  not  see 
to  follow  himself,  carelessly  permitted  him  to  walk  towards  the 
edge  of  the  road  until  the  wheel  of  the  carriage  struck  the 
white  oak  tree,  causing  the  blind  horse  to  plunge  over  the 
roadside,  and  carriage  and  driver  all  went  down  to  the  foot  of 
the  bank.  If  this  be  true,  then,  however  serious  and  unfortu- 
nate the  results  of  this  accident,  and  however  much  the  plaintiff 
may  be  entitled  to  our  sympathies,  he  is  not  entitled  to  your 
verdict :  the  accident  is  but  the  consequence  of  his  own  negli- 
gence and  he  cannot  recover  damages  from  the  township.]  '^ .  . . 

Mr.  Jacobs :  The  jury  desire  to  know  whether,  if  they  were 
both  guilty  of  negligence,  there  could  be  any  recovery  ? 

Answer :  [K  they  were  both  guilty  of  negligence,  tiie  plaint- 
iff could  not  recover.  The  law  does  not  stop  to  measure  the 
degree  of  negligence  on  the  part  of  the  plaintiff,]  ®  and  say 
that  if  he  is  guilty  of  greater  negligence  than  the  township  he 
cannot  recover,  but  that  if  he  is  guilty  of  only  a  small  degree 
of  negligence  he  may  recover.  The  law  is,  that  if  he  is  guilty 
of  any  negligence,  however  slight,  which  contributed  to  pro- 
duce the  injury  of  which  he  complains  he  cannot  recover ;  so 
that  if  both  township  and  plaintiff  were  guilty  of  negligence 
the  plaintiff  cannot  recover 

The  jury  returned  a  verdict  for  the  defendant.  A  rule  for 
a  new  trial  having  been  discharged,  judgment  was  entered  on 
the  verdict,  when  the  plaintiff  took  this  appeal,  the  certiorari 
being  filed  on  May  5, 1890. 

On  May  9, 1890,  the  court,  Babnbtt,  P.  J.,  filed  the  follow- 
ing "  Certificate  of  Supplemental  Charges ; "  under  seal : 

At  the  request  of  plaintiff^s  counsel,  I  do  hereby  certify 
that,  at  the  trial  of  the  above  named  case,  after  the  jury  had 
been  charged  and  retired  to  consult  upon  their  verdict,  the 


Digitized  by  LjOOQIC 


126  EASTERN  DISTRICT,  1890.  [137 

Charge  of  Court  below. 

jury  twice  asked  for  further  instruction  and  were  twice  brought 
into  the  court-room  and  instructed  upon  the  points  on  which 
they  requested  information.  This  is  not  contained  in  the  re- 
cord, because  the  reporter  had  left  for  home  after  the  jury  was 
charged.  I  do  not  remember  the  questions  asked  by  the  jurj- 
on  these  two  occasions;  but,  I  think  the  instructions  given 
were  to  define  and  illustrate  negligence  and  contributory  neg- 
ligence ;  and  I  think,  as  one  example,  they  were  told  that  if 
the  borough  authorities  of  Mifflintown  dug  a  ditch  across  one 
of  the  streets  and  left  it  open  and  unguarded,  that  would  be 
negligence ;  and  if  a  traveler,  in  the  night-time,  without  knowl- 
edge of  its  existence,  drove  into  the  ditch  and  was  injured,  he 
might  recover  damages.  But  if  a  resident  of  the  borough, 
with  knowledge  of  the  ditch,  carelessly  or  intentionally  drove 
into  it,  he  would  be  guilty  of  contributory  negligence  and  could 
not  recover  damages.  I  think  on  the  second  occasion  the  jury 
were  told,  that  if  a  public  road  were  so  dangerous  that  it  needed 
a  guard-rail  or  other  barrier  to  protect  against  going  over  a 
steep  embankment,  it  was  negligence  to  leave  it  without  such 
protection.  But  if  a  traveler,  knowing  the  danger,  should  be 
passing  along  asleep  in  his  carriage,  or  engaged  in  reading  a 
newspaper,  or  otherwise  having  his  attention  so  averted  that  his 
horse  was  not  under  control,  and  the  horse  went  over  the  em- 
bankment because  unguided,  that  such  traveler  would  be  guilty 
of  contributory  negligence  and  could  not  recover  damages.  I 
think  the  plaintiff's  counsel  complained  of  this  last  example, 
because  they  said  it  was  the  theory  set  up  by  the  defence. 
No  exception  however  was  noted,  because  the  answers  to  the 
jurjr's  questions  were  not  committed  to  writing,  and  the  reporter 
was  absent.  It  is  impossible  to  recollect  accurately  what  was 
said  on  the  occasion,  and  the  foregoing  statement  may  only  be 
substantially  correct.  But  the  object  of  the  instructions  thus 
given  was  to  make  plain  as  possible  to  the  jury  the  idea  of 
negligence,  and  of  contributory  negligence,  so  that  they  might 
determine  for  themselves  from  the  evidence,  whether  the  town- 
ship was  guilty  of  negligence,  and  if  so,  whether  the  plaintiff 
was  guilty  of  contributory  negligence. 

On  the  argument  at  Bar,  the  appellant  specified  that  the 
court  below  erred : 
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1.  "In  admitting  the  testimony  of  A.  H.  Spangler ; "—giv- 
ing the  oflfer,  the  objection,  and  the  ruling,  but  not  the  testi- 
mony admitted.^ 

2.  "  In  admitting  the  evidence  of  *W.  H.  Stevens,  under  the 
same  offer  and  objection."  * 

3.  "In  its  answer  to  defendant's  second  point;  it  should 
have  been  refused  without  qualification;" — without  copying 
the  point  or  the  answer.' 

4.  "  111  afiSrming  defendant's  third  point ; " — without  copy- 
ing the  point  or  the  answer.* 

6.  6.  In  the  portions  of  the  charge  embraced  in  [  ]  *  • 

7.  "  In  not  noting  exceptions  made  to  supplemental  charges 
'  because  the  answers  to  the  jury's  questions  were  not  commit- 
ted to  writing,  and  the  reporter  was  absent.'  " 

8.  "  In  the  supplemental  charge,  when  the  assumed  facts  of 
the  defendant  as  to  the  plaintiff  being  '  engaged  in  reading  a 
newspaper,  or  otherwise  having  his  attention  so  averted,'  were 
made  use  of  as  an  illustration  of  contributory  negligence." 

Mr.  F.  M.  M.  PenneU  and  Mr,  George  Jaeobs  (with  them 
Mr,  D.  W,  Woods^  for  the  appellant. 

Counsel  cited :  (8)  Scott  Tp.  v.  Montgomery,  95  Pa.  444 ; 
Hey  V.  Philadelphia,  81  Pa.  44;  Millcreek  Tp.  v.  Perry,  20 
W.  N.  859.  (4)  Penna.  R.  Co.  v.  Bock,  98  Pa.  427.  (5)  Nes- 
lie  V.  Railway  Co.,  118  Pa.  800;  Fritsch  v.  Allegheny,  91 
Pa.  226 ;  McKee  v.  Bidwell,  74  Pa.  218 ;  Crissey  v.  Railway 
Co.,  75  Pa.  88.  (6)  Thu-teenth  St.  Ry.  Co.  v.  Boudrou, 
92  Pa.  476;  Gould  v.  McKenna,  86  Pa.  297.  (7)  Act  of 
March  24,  1877,  P.  L.  88.  (8)  Penna.  R.  Co.  v.  Bock,  98  Pa. 
427 ;  Scheuing  v.  Yard,  88  Pa.  286. 

Mr.  B.  F,  Junkin  and  Mr.  Jer.  Lyons^  for  the  appellee. 

Per  Curiam: 

The  first  four  assignments  are  not  in  accordance  with  the 
rules  of  court,  and  will  not  be  considered.  We  fail  to  discover 
error  in  the  portion  of  the  charge  embraced  in  the  fifth  assign- 
ment. The  language  of  the  court  was  justified  by  the  evidence, 
and  was  free  from  error.  The  sixth  assignment  alleges  that 
the  court  erred  in  charging  the  jury  that  "  if  they  were  both 
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guilty  of  negligence,  the  plaintiff  could  not  recover.  The  law 
does  not  stop  to  measure  the  degree  of  negligence  on  the  part 
of  the  plaintiff."  Not  only  is  this  free  from  error,  but  it  is 
strictly  accurate.  The  rule  is,  that  if  the  plaintiff's  negligence 
contributed  in  any  degree,  however  slight,  to  the  injury,  he 
cannot  recover.  The  matter  referred  to  in  the  seventh  assign- 
ment is  not  the  subject  of  error,  and,  if  it  were,  no  harm  is 
done,  as  the  supplemental  charge  is  given,  and  error  assigned 
to  it.  The  words  objected  to  in  the  supplemental  chai^  about 
reading  a  newspaper,  were  used  merely  by  way  of  illustration, 
and  did  not  purport  to  be  an  extract  from  the  evidence.  The 
illustration  was  proper,  and  could  have  done  the  plaintiff  no 
injury. 

Judgment  afiBrmed. 


W.  I.  GREENOUGH  v.  BRUCE  SMALL  ET  AL.  (1) 

APPEAL  BY  DEFENDANTS  FROM  THE  COURT  OF  COMMON  PLEAS 
OF  NORTHUMBERLAND  COUNTY. 

Argued  May  27,  ISOO— Decided  October  6, 1800. 

1.  Where  an  offer  of  eyidence  embraces  several  distinct  items  and  any 
one  of  them  is  incompetent,  it  is  not  error  for  the  court  to  reject  the 
whole  offer ;  the  trial  judge  may  separate  the  wheat  from  the  chaff,  but 
he  is  not  bound  to  do  so. 

2.  A  will,  devising  real  estate  with  a  provision  that  the  devisees  may  sell 
it  at  any  time  after  the  testator's  death,  **  provided  they  mutually  agree 
to  the  time  of  the  sale,"  the  proceeds  to  be  equally  divided  among  the 
devisees,  does  not  work  a  conversion  of  the  realty  devised. 

Before  Paxson,  C.  J.,  Sterrbtt,  Green,  Clark,  Will- 
lams,  McCoLLUM  and  Mitchell,  J  J. 

No.  371  January  Term  1890,  Sup.  Ct;  court  below,  No.  215 
December  Term  1886,  C.  P. 

On  November  16, 1886,  William  I.  Greenough  brought  eject- 
ment against  Bruce  Small  and  Susan  E.,  his  wife,  in  right  of 
said  wife ;  Clarence  Hawthorne  and  Rose,  his  wife,  in  right  of 
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said  wife,  P.  C.  Oberdoff,  Jacob  Youngman,  and  others  who 
were  tenants,  to  recover  the  undivided  seven  thirty-sixths  part 
of  two  adjoining  lots  of  ground,  being  lot  No.  Ill  and  part  of 
lot  No.  112,  in  Sunbury.     Issue. 

At  the  trial  on  September  26, 1889,  the  plaintiff  showed  that 
John  G.  Youngman  died  on  September  13, 1871,  seised  in  fee 
of  certain  real  estate,  including  the  property  in  dispute,  and 
leaving  a  will  dated  November  5, 1868,  duly  admitted  to  pro- 
bate on  October  28,  1871,  wherein,  after  having  devised  to 
Louisa  Hester  Youngman  two  certain  parcels  of  ground,  he 
provided  as  follows : 

2.  "I  give  and  bequeath  unto  my  children,  generally,  to 
George  B.  Youngman,  Andrew  A.  Youngman,  Louisa  H.  Young- 
man, Jacob  Youngman,  John  Youngman,  and  Susan  E.  Bright, 
widow  of  Francis  Bright,  late  of  Hazleton,  deceased,  all  my 
real  property,  Louisa  Hester's  house  and  half  lots  and  kitchens 
aforesaid  excepted ;  and  a  building  lot  which  will  be  mentioned 
below ;  so  also  one  share  in  the  Carbon  railroad,  which  I  give 
to  my  son  John,  also  to  be  excepted.  The  aforesaid  real  pro- 
perty my  heirs  may  sell  at  any  time  after  my  death,  provided 
they  mutually  agree  to  the  time  of  sale.  The  proceeds  of  the 
sale  shall  be  divided  among  the  heirs  in  equal  shares.  However, 
from  William's  share,  four  hundred  dollars  with  interest  must 
be  deducted  and  added  to  Susan  E.  Bright's  share  on  account 
of  said  amount  loaned  William  in  1860.  Eight  hundred  dol- 
lars, with  interest,  must  be  deducted  from  Jacob  Youngman's 
share,  on  account  of  a  promissory  note  for  said  amount  which 
Jacob  gave  to  Susan  Eliz.,  and  in  which  I  am  bail ;  the  amount 
must  be  added  to  said  Susan  Eliz.'s  share,  provided  the  note  is 
not  previously  paid." 

The  plaintiff  showed,  also,  that  George  B.  Youngman,  a  de- 
visee in  the  portion  of  the  will  quoted,  died  on  April  9, 1880, 
intestate  and  unmarried,  leaving  to  survive  him  his  brothers 
and  sisters,  Andrew  A.,  Louisa  H.,  Jacob,  William,  John  and 
Susan  E.  Bright,  now  Small ;  that  other  changes  had  been  made 
in  the  titles,  and  that  by  a  sheriff's  sale  made  on  May  8, 1885, 
the  interest  of  John  Youngman,  also  a  devisee,  being  the  undi- 
vided seven  thirty-sixths,  of  the  two  lots  in  dispute,  was  sold 
to  WiUiam  I.  Greenough,  the  plaintiff  herein,  the  sheriff's  deed 
to  him  being  acknowledged  and  delivered  on  May  25, 1885. 
Vol.  cxxxvn — 9 
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The  plaintiff  having  rested,  the  defendants  made  a  long 
offer,  apparently  intended  to  cover  their  entire  case,  wherein 
it  was  proposed  to  show,  in  connection  with  the  will  of  John 
G.  Youngman,  deceased,  the  record  of  proceedings  by  a  bill  in 
equity  filed  by  the  defendants  against  W.  I.  Greenough  and  the 
sheriff  to  restrain  the  sale  of  said  interest  of  John  Toungman ; 
also  the  record  of  proceedings  in  partition  of  certain  lands  em- 
bracing the  lots  in  dispute,  the  appointment  and  report  of  an 
auditor  therein ;  together  with  many  averments  of  fact  relating 
to  said  various  proceedings ;  this,  for  the  purpose,  in  effect,  of 
establishing  the  claim  of  the  defendants  that  no  title  to  the 
interest  in  dispute  passed  by  the  said  sheriff's  sale  to  the 
plaintiff. 

The  offer  being  objected  to  by  the  plaintiff,  it  was  excluded; 
and,  no  further  evidence  being  adduced,  the  court.  Rocke- 
feller, P.  J.,  directed  the  jury  to  find  for  the  plaintiff  for  the 
undivided  seven  thirty-sixths  part  of  the  property  or  lots  men- 
tioned and  described  in  the  writ.  The  jury  having  returned  a 
verdict  for  the  plaintiff  as  directed,  a  rule  for  a  new  trial  was 
discharged,  whereupon  the  defendants  took  this  appeal,  assign- 
ing the  refusal  of  defendants*  offer  and  the  direction  to  find  a 
verdict  for  the  plaintiff,  for  error. 

Mr.  William  A.  Soher^  for  the  appellants. 

That  the  will  of  John  G.  Youngman  worked  an  equitable 
conversion,  counsel  cited:  Roland  v.  Miller,  100  Pa.  47 ;  Phil- 
adelphia's App.,  112  Pa.  474 ;  Brolasky  v.  Gaily,  51  Pa.  609 
Dundas's  App.,  64  Pa.  325;  Allison  v.  Wilson,  13  S.  &  R.  880 
Morrow  v.  Brenizer,  2  R.  185 ;  Willing  v.  Peters,  7  Pa.  287 
Evans's  App.,  63  Pa.  188;  Allison  v.  Kurtz,  2  W.  186;  Gray 
V.  Smith,  8  W.  289;  Reed  v.  Mellor,  122  Pa.  635. 

Mr,  Chas.  M.  Clement  and  Mr.  S,  P.  WolverUm^  for  the  ap- 
pellee. 

That,  when  evidence  is  offered  as  a  whole  and  part  is  inad- 
missible, it  is  not  error  to  reject  the  whole,  counsel  cited :  Ben- 
nett V.  Johnson,  9  Pa.  335 ;  Wharton  v.  Douglass,  76  Pa.  273 ; 
Dewhurst  v.  Allegheny,  96  Pa.  487 ;  Heath  v.  Slocum,  116  Pa. 
649 ;  Citizens  Bank  v.  Gillespie,  115  Pa.  564.  As  to  conver- 
sion :  Hartman's  Est.,  4  R.  44 ;  Selfridge's  App.,  9  W.  &  S. 
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56 ;  Wain's  App.,  4  Pa.  502 ;  Kinney  v.  Glasgow,  53  Pa.  141 ; 
Hunt's  App.,  105  Pa.  128 ;  Bleight  v.  M.  &  M.  Bank,  10  Pa. 
181. 

Peb  Curiam: 

The  first  assignment  of  error  contains  twenty  printed  pages. 
It  embraces  a  wide  range,  including  copies  of  records,  etc.  It 
would  be  remarkable  if  an  offer  of  such  magnitude  did  not 
contain  something  that  was  not  competent.  As  it  was  offered 
as  a  whole,  it  follows  that  the  entire  offer  must  be  admissible. 
If  a  single  item  was  incompetent,  the  learned  judge  below  was 
justified  in  rejecting  it.  He  may  separate  the  wheat  from  the 
chaff,  but  he  is  not  bound  to  do  so.  Without  going  into  de- 
tail, it  is  suflBcient  to  say  that  the  offer  was  properly  rejected. 

The  case  below  turned  upon  the  single  question  whether  by 
the  will  of  John  G.  Youngman  his  real  estate  was  converted 
into  personalty.  By  the  second  paragraph  of  said  will,  he  de- 
vises his  real  estate  to  his  children,  naming  them,  and  then 
adds  this  clause :  "  The  aforesaid  real  property  my  heirs  may 
sell  at  any  time  after  my  death,  provided  they  mutually  agree 
to  the  time  of  sale.  The  proceeds  of  the  sale  shall  be  equally 
divided  among  the  heirs  in  equal  shares,"  etc.  This  is  not  a 
conversion.  There  is  not  even  an  order  to  sell.  On  the  con- 
trary, the  testator  merely  authorizes  his  heirs  or  devisees  to 
sell  the  real  estate  he  had  previously  devised  to  them.  He 
conferred  upon  them  no  power  which  they  did  not  possess 
without  this  provision.  In  order  to  work  a  conversion  there 
must  be  something  more  than  a  mere  power  of  sale.  There 
must  be  a  direction  or  command  to  sell.  It  is  this  direction 
which  works  the  conversion. 

The  case  was  argued  with  great  zeal  and  earnestness  at  bar. 
In  addition,  we  were  favored  with  a  printed  argument  of 
eighty-seven  pages.  But  neither  the  zeal  of  the  argument,  nor 
its  length,  has  convinced  us  that  there  was  a  conversion  of  the 
real  estate  of  the  testator,  and  with  this  important  question  out 
of  appellants'  case  there  is  nothing  left. 

The  decree  is  affirmed,  and  the  appeal  dismissed^ 
at  the  costs  of  the  appellants. 
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-^^=— ,r^^  OF  NOBTHUMBBBIiAND  COUNTY. 

d203       n71 
.'  ^^j  Argued  May  27, 1890— Decided  October  6, 1890. 

I  f221        U36  [To  be  reported.] 

{378C_3^  1.  The  interest  of  an  heir  at  law  in  the  land  of  a  decedent  is  not  dirested 
by  an  Orphans*  Court  sale  of  the  estate  of  the  decedent  therein  for  the 
payment  of  debts,  until  the  confirmation  of  such  sale  by  the  Orphans* 
Court  and  the  execution  and  delivery  of  a  deed  to  the  Orphans*  Court 
vendee. 
2.  Such  sale  is  the  act  of  the  court  by  the  hand  of  the  decedent*s  adminis- 
trator ;  and,  though  the  purchaser  have  paid  the  purchase  money  and 
taken  possession,  the  sale  being  unconfirmed  and  deed  not  delivered, 
the  heir  at  law  or  his  vendee  may  recover  in  ejectment :  Armstrong's 
App.,  68  Pa.  409 ;  Demmy's  App.,  43  Pa.  169 ;  Morgan's  App.,  110  Pa. 
271. 

Before  Paxson,  C.  J.,  Stbrbbtt,  Gbben,  Clabk,  Wil- 
liams, McCoLLUM  and  Mitchbll,  JJ. 

No.  98  July  Term  1890,  Sup.  Ct. ;  court  below.  No.  217 
December  Term  1886,  C.  P. 

On  August  16, 1886,  William  I.  Greenough  brought  eject- 
ment against  '^  Bruce  Small  and  Susan  E.  Small,  his  wife,  in 
right  of  said  Susan  E.,"  to  recover  the  undivided  one  sixth  of 
a  parcel  of  land  situate  in  Upper  Augusta  township.    Issue. 

At  the  trial  on  March  28, 1890,  the  death  of  Bruce  Small, 
defendant,  was  suggested  of  record,  and  the  plaintiff  showed 
title  as  follows : 

It  was  admitted  that  George  B.  Youngman  died  on  April  9, 
1880,  seised  of  the  land  described  in  the  writ,  intestate,  un- 
married, and  leaving  as  his  heirs  at  law  six  brothers  and  sis- 
ters, Andrew  A.,  Louisa  H.,  Jacob,  William,  John  Youngman, 
and  Susan  E.  Small,  the  latter  being  the  defendant.  The 
plaintiff  then  put  in  evidence  the  record  of  a  judgment  in  his 
favor  against  John  Youngman,  entered  July  10,  1880,  for 
$4,797.82,  with  process  of  execution  thereon,  levy  upon  the 
interest  of  John  Youngman  in  the  land  in  dispute,  condemna- 
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tion,  and  sheriff's  sale  thereof  under  a  writ  of  venditioni  expo- 
nas on  May  8, 1886,  to  William  I.  Greenough,  the  plaintiff. 
The  sheriff's  deed  to  the  plaintiff,  dated  and  acknowledged 
May  26, 1886,  for  the  interest  so  sold  to  him,  having  been  put 
in  evidence,  with  the  writ  of  ejectment  as  evidence  of  posses- 
sion by  the  defendant,  the  plaintiff  rested. 

To  meet  the  plaintiff's  case,  the  defendant  offered  in  evi- 
dence a  record  of  the  Orphans'  Court,  showing  proceedings 
for  the  sale  of  the  tract  of  land  in  controversy  as  of  the  estate 
of  George  B.  Youngman,  deceased,  for  the  payment  of  the 
debts  of  the  decedent ;  beginning  with  the  petition  of  his  ad- 
ministrators presented  December  17, 1883,  followed  by  an  or- 
der of  sale  by  the  Orphans'  Court ;  a  special  return  thereof, 
under  §  1,  act  of  April  20,  1846,  P.  L.  411,  showing  a  sale  of 
the  tract  on  January  16, 1884,  to  Susan  E.  Small,  a  lien  credi- 
tor ;  exceptions  filed  by  William  I.  Greenough  to  said  return ; 
the  appointment  of  an  auditor  to  pass  upon  said  exceptions ; 
the  report  of  the  auditor ;  exceptions  filed  to  the  report  of  the 
auditor,  and  closing  with  an  opinion  of  Rockefeller,  P.  J., 
filed  April  27, 1886,  wherein  the  determination  of  the  matters 
in  dispute  in  relation  to  the  special  return  was  deferred  until 
it  was  ascertained  whether,  as  was  alleged,  the  administrators 
of  the  decedent  had  in  their  hands  sufficient  funds  of  the  es- 
tate to  pay  all  the  debts,  including  that  of  Mi-s.  Small.  It  was 
proposed,  also,  to  follow  the  offer  of  this  record  with  the  ac- 
count of  the  administrators  of  George  B.  Youngman,  deceased, 
filed  August  8, 1886,  confirmed  absolutely,  and  showing  that 
the  accountants  had  charged  themselves  with  the  proceeds  of 
sale  of  the  tract  in  controversy,  under  the  sale  made  by  them 
to  Susan  E.  Small,  to  wit,  $2,800,  and  that  the  same  had  been 
settled  for  in  full  by  her;  this  to  be  followed  by  proof  that 
Mrs.  Small,  the  vendee,  went  into  possession  of  the  land  sold 
to  her  under  the  order  of  the  Orphans'  Court,  and  had  re- 
mained in  possession  thenceforward. 

To  the  foregoing  offer  the  plaintiff  objected,  inter  alia,  that 
the  record  offered  established  that  the  Orphans'  Court  sale  had 
not  been  confirmed  by  the  court;  and  the  fact  that  Mrs.  Small 
chose  to  pay  the  purchase  money  before  confirmation  and 
delivery,  was  entirely  immaterial  and  irrelevant. 

By  tiie  court :  Objections  sustained ;  exception.^ 
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The  defendant  then  made  a  second  and  extended  offer,  in 
connection  with  the  preceding,  to  prove  by  the  testimony  of 
A.  A.  Toungman,  one  of  the  administrators  of  George  B. 
Youngman,  deceased,  certain  matters  in  pais  having  i-elation 
to  the  judgment  upon  which  Mrs.  Small  claimed  to  have  the 
first  lien  against  the  real  estate  purchased  by  her  at  the 
Orphans'  Court  sale,  and  to  the  subsequent  proceedings  before 
the  Orphans'  Court  upon  the  special  return  made. 

Objected  to,  by  the  plaintiff. 

By  the  court :  Objection  sustained ;  exception.* 

No  further  testimony  being  adduced  by  the  defendant,  the 
court.  Green,  P.  J.,  21st  district,  holding  special  term,  directed 
the  jury  to  return  a  verdict  for  the  plaintiff  for  the  undivided 
one  sixth  of  the  premises  described  in  the  writ.' 

A  verdict  for  the  plaintiff  was  rendered  accordingly ;  and  on 
April  26, 1890,  a  rule  for  a  new  trial  having  been  discharged, 
judgment  was  entered  on  the  verdict,  when  the  defendant  took 
this  appeal,  assigning  for  error : 

1,  2.  The  refusal  of  the  defendant's  offers.*  * 

8.  The  instruction  to  find  for  the  plaintiff.* 

Mr.  WiUiam  A.  Soher^  for  the  appellant : 

1.  In  Horner  v.  Hasbrouck,  41  Pa.  169,  and  Smith  v.  Seaton, 
117  Pa.  382,  it  is  established  that  in  Pennsylvania,  the  interest 
of  an  heir  in  a  decedent's  real  estate  is  but  contingent,  and 
always  defeasible  by  an  Orphans'  Court  sale  for  the  payment 
of  the  debts  of  the  decedent.  In  such  cases,  the  Orphans' 
Court  vendee  takes  the  paramount  title,  and,  to  hold  otherwise, 
would  be  to  afiirm  that  the  contingent  and  defeasible  interest 
or  estate  of  an  heir  is  paramount  to  the  title  of  the  decedent 
under  whom  alone  the  heir  or  his  vendee  must  claim. 

2.  Evidence  was  offered  by  the  defendant  to  show  not  only 
the  sale  of  the  decedent's  estate  in  the  land  in  dispute  by  the 
Orphans'  Court,  but  the  payment  of  the  purchase  money  in 
full  by  the  vendee,  and  its  appropriation  to  the  payment  of  the 
debts  of  the  decedent  in  strict  performance  of  the  conditions  of 
the  sale  and  according  to  the  express  purposes  of  the  order, 
without  reference  to  the  subject  matter  of  the  controversy 
raised  upon  the  special  return,  this  to  be  followed  by  proof  of 
possession  taken  under  such  sale,  sanctioned  by  final  confirma- 
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tion  of  the  settlemeDt  of  the  administration  account.    The  offer 
should  have  been  admitted. 

3.  On  payment  of  the  purchase  money  and  its  appropriation 
to  the  express  purpose  of  the  sale,  at  least  the  equitable,  if  not 
the  legal  estate  of  the  Orphans'  Court  vendee,  became  equal 
to  the  whole  paramount  title.  Her  possession  was  therefore 
that  of  the  decedent  himself.  Thereby  the  lien  of  the  judg- 
ment of  the  plaintiff  was  divested  by  the  sale :  Homer  v.  Has- 
brouck,  41  Pa.  169;  Dresher  v.  Water  Co.,  52  Pa.  225;  Smith 
V.  Seaton,  117  Pa.  882.  Why,  therefore,  should  not  the  de- 
fendant have  been  permitted  to  show  her  equitable  title,  even 
if  no  more  was  vested  in  her  by  said  proceedings  ?  See,  also, 
Ebert  v.  Wood,  1  Binn.  216 ;  Burke  v.  Young,  2  S.  &  R.  383 ; 
Taylor  v.  Adams,  2  S.  &  R.  534 ;  Odd  Fellows  S.  Bank's  App., 
123  Pa.  356 ;  Patterson  v.  Caldwell,  124  Pa.  455. 

Mr.  S.  P.  Wolverton  (with  him  Mr.  Charles  M,  Clement^ 
for  the  appellee : 

The  title  of  the  heir  as  owner  is  not  divested  by  an  Orphans' 
Court  sale  until  a  confirmation  of  the  sale  and  the  execution 
and  delivery  of  a  deed  to  the  purchaser ;  therefore,  the  pro- 
ceedings offered  in  evidence  by  the  defendant  constituted  no 
bar  to  the  plaintiff's  recovery :  Leshey  v.  Gardner,  3  W.  &  S. 
314;  Erb  v.  Erb,  9  W.  &  S.  147;  Demmy's  App.,  43  Pa.  155; 
Overdeer  v.  Updegraff,  69  Pa.  118 ;  De  Haven's  App.,  106  Pa. 
612.  Moreover,  the  payment  of  the  purchase  money  by  the 
defendant  was  a  voluntary  act,  not  required  of  her  until  con- 
firmation of  sale  and  delivery  of  deed ;  and,  if  such  payment 
were  made,  it  was  at  her  own  risk  and  in  no  way  could  affect 
the  right  of  the  plaintiff  to  recover :  Velott  v.  Lewis,  102  Pa. 
826. 

Opinion,  Mr.  Justice  Clark: 

On  the  9th  of  April,  1880,  George  B.  Youngman  died  intes- 
tate, seised,  inter  alia,  of  the  premises  in  dispute.  The  plaint- 
iff*8  claim  is  for  the  undivided  interest  of  one  of  the  heirs  at  law 
of  the  decedent,  sold  upon  execution  and  purchased  by  him  at 
sheriff's  sale  ;  while  the  defendant's  claim  is  as  a  purchaser  of 
the  decedent's  title  at  an  Orphans'  Court  sale  by  the  administra- 
tors for  payment  of  debts :  judgment  was  entered  for  the  plaint- 
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ifiE.  Whether  this  judgment  was  properly  entered  depends  upon 
the  decision  of  a  single  question,  whether  or  not,  after  a  sale 
of  the  decedent's  title,  by  the  Orphans'  Court  for  the  payment 
of  debts,  not  yet  confirmed  but  contested  upon  the  ground  that 
the  personal  estate  is  not  insufficient  for  payment  of  the  debts, 
an  action  of  ejectment  may  be  maintained  against  the  purchaser 
for  the  interest  of  one  of  the  heirs  of  the  decedent.  The  Or- 
phans' Court  sale  was  made  16th  January,  1884 :  the  ejectment 
was  brought  16th  November,  1886,  and  judgment  entered  26th 
April,  1890,  at  which  time  the  exceptions  filed  to  the  confirma- 
tion of  the  Orphans'  Court  sale  were  stiU  undisposed  of. 

It  is  well  settled  that  an  Orphans'  Court  sale  does  not  divest 
the  title  of  the  heirs,  until  after  confirmation  thereof  and  con- 
veyance delivered  under  the  order  of  the  court.  In  ordinary 
sales  under  articles  of  agreement  between  private  parties,  the 
sale,  as  to  the  vendor,  works  a  conversion ;  equity  regards  that 
as  done  which  the  parties  to  the  agreement  have  the  power  to 
do,  and  which  they  have  agreed  to  be  done :  Richter  v.  Selin, 
8  S.  &  R.  440.  But  Orphans'  Court  sales  are  made  under  the 
authority  of  the  court;  indeed,  the  sale  is  the  act  of  the  court, 
the  administrator  being  only  the  hand  of  the  court  in  making 
it :  Armstrong's  App.,  68  Pa.  409 ;  and  it  is  therefore  subject  to 
the  approval  and  confirmation  of  the  court.  Such  sales  ^'are 
liable  to  be  vacated,"  says  Mr.  Justice  Stbong,  in  Demmy's 
App.,  43  Pa.  168,  "by  a  power  superior  to  the  purchaser,  and 
against  his  will.  The  sale,  even  after  confirmation,  does  not 
divest  the  title  of  the  heirs  of  the  decedent,  for  it  remains  in 
the  power  of  the  court  until  a  deed  has  been  executed  and  de- 
livered. Until  then,  the  heirs'  right  to  maintain  ejectment,  even 
against  the  purchaser,  has  not  gone :  Leshey  v.  Gardner,  3  W. 
&  S.  314.  Until  then,  no  conversion  takes  place,  and  if  the  heir 
of  the  decedent  die,  even  subsequently  to  the  confirmation  of  the 
report  of  sale,  but  before  the  deed,  his  interest  descends  as  land, 
and  not  as  money :  Erb  v.  Erb,  9  W.  &  S.  147 ;  Biggert's  Est,  8 
Har.  17.  These  cases  recognize  a  clear  distinction  between  sales 
made  under  order  of  an  Orphans'  Court  and  private  sales.  The 
latter  are  exclusively  acts  of  the  parties,  and  are  beyond  the  con- 
trol of  any  other  power.  The  former  are  not  the  acts  of  the  de- 
cedent or  his  heirs  or  devisees ;  they  are  the  acts  of  the  court,  and 
they  require  no  consent  of  the  owners.    In  substantial  fact,  the 
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purchaser  buys  from  the  court  through  its  agent.  The  court  re- 
serves the  power  to  decline  his  bid,  and  to  disannul  the  act  of 
its  agent,  until  the  sale  has  been  fully  consummated."  To  the 
same  effect  is  Overdeer  v.  Updegraff,  69  Pa.  110 ;  De  Haven's 
App.,  106  Pa.  612.  The  bid  of  the  buyer  at  an  Orphans'  Court 
sale  is  but  an  offer  to  the  court,  which  the  court  may  or  may 
not  accept  at  its  discretion :  Hays's  App.,  51  Pa.  58 ;  if  accepted, 
however,  the  title  of  the  buyer  may  for  some  purposes,  perhaps, 
have  relation  to  the  date  of  his  purchase.  An  administrator's 
sale  of  land,  under  an  order  of  the  Orphans'  Court  for  payment 
of  debts,  is  worthless  without  confirmation,  for  the  act  of  1882 
expressly  requires  it:  Morgan's  App.,  110  Pa.  271. 

Even  in  the  case  of  a  sheriff's  sale,  the  title  of  the  debtor  is 
not  divested,  nor  can  the  purchaser  maintain  ejectment,  or  grant 
a  lease  of  the  lands,  until  the  deed  has  been  acknowledged  and 
delivered :  Hall  v.  Benner,  1  P.  &  W.  402. '  It  may  be,  as 
we  said  in  Holmes'  App.,  108  Pa.  28,  although  the  title  of  the 
heirs  is  not  divested,  that  the  purchaser  at  an  executor's  sale, 
under  an  order  of  the  Orphans'  Court  for  payment  of  the  de- 
cedent's debts,  like  a  purchaser  at  a  sheriff's  sale,  acquires  an 
inceptive  title  or  interest  in  the  property  at  the  time  of  the 
sale,  which,  if  the  sale  be  subsequently  confirmed  and  a  deed 
delivered,  may  support  the  lien  of  a  judgment ;  but  non  con- 
stat that  this  sale  will  ever  be  confirmed,  or  a  deed  delivered. 
And  certainly  no  one  will  seriously  contend  that  this  inceptive 
title,  whether  arising  out  of  a  sheriff's  sale  or  an  Orphans' 
Court  sale,  is  su£5cient  to  support  a  claim  to  the  possession, 
prior  to  its  consummation  by  the  confirmation  of  the  court  and 
the  delivery  of  a  deed.  If  a  purchaser,  when  the  property  is 
struck  down  to  him,  may  at  once  enter  into  the  possession 
pending  proceedings  for  confirmation,  great  confusion  and  em- 
barrassment in  the  settlement  of  estates  would  certainly  ensue ; 
for,  as  he  could  be  dispossessed  only  by  ejectment,  the  heirs 
or  executors  would  be  subject  to  much  delay  and  useless  liti- 
gation. It  is  not  every  equitable  right  or  interest  in  lands, 
which  entitles  the  owner  of  it  to  possession.  In  ordinary  sales 
between  individuals  in  their  own  right,  a  contract  to  sell  does 
not  ipso  facto  carry  a  right  of  possession  until  conveyance,  un- 
less the  intention  of  the  parties  to  that  effect  is  manifest  in  the 
contract.     "  It  is  very  common,  it  is  true,"  says  Mr.  Justice 
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Agnbw,  in  Weakland  v.  Hoffman,  50  Pa.  517,  "to let  the  pur- 
chaser in  upon  a  sale,  but  we  know  of  no  rule  of  law  by  which 
the  possession,  so  important  a  security  to  the  rights  of  the  ven- 
dor, shall  pass  from  him  without  his  covenant  or  consent." 
See,  also.  Smith  v.  Patton,  1  S.  &  R.  84 ;  Baum  v.  Dubois,  43 
Pa.  260;  Irvin  v.  Bleakley,  67  Pa.  28;  and  also  the  very  re- 
cent case  of  McGrew  v.  Foster,  118  Pa.  642. 

We  are  of  opinion  that  the  learned  judge  of  the  court  below 
was  right  in  his  instruction  to  the  jury,  and  that  the  judgment 
was  properly  entered. 

Judgment  is  affirmed. 


COMMONWEALTH  v.  SUSAN  CROMPTON. 

APPEAL  BY  PLAINTIFP  FBOM  THE  COURT  OF  COMMON  PLEAS 
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— -5f  [To  be  reported.] 

1.  Proceedings  to  escheat  the  estate  of  a  decedent  who  died  intestate, 
without  heirs  or  any  known  kindred,  are  regulated  by  the  statutes,  and 
these  statutes  permit  any  person,  in  whose  hands  or  possession  the 
goods  and  chattels  are  found,  to  traverse  the  inquisition  in  the  Court  of 
Common  Pleas. 

2.  Even  though,  the  traverser  being  an  administrator  of  the  decedent  and 
claiming  to  hold  the  goods  and  chattels  in  dispute  in  his  own  right  un- 
der an  alleged  gift,  an  effort  was  made  to  surcharge  him  with  them 
upon  a  pending  proceeding  in  the  Orphans*  Court,  the  right  of  the  trav- 
erser and  the  jurisdiction  of  the  Common  Pleas  cannot  be  doubted. 

3.  And,  that  the  administrator  noted  upon  the  inventory  filed  and  in  the 
account  presented  that  the  disputed  goods  specified  were  in  his  hands, 
but  held  in  his  own  right  as  a  gift  from  the  decedent,  will  not  estop 
him  from  asserting  his  claim  upon  a  traverse  of  the  inquisition  in  the 
Court  of  Common  Pleas. 

i.  Where  it  is  apparent  from  the  evidence  that  an  absolute  and  present 
gift  of  non-negotiable  securities,  e.  g.,  shares  of  railroad  stock,  is  in- 
tended, a  gift  of  them,  valid  against  a  volunteer,  may  be  made  by  de- 
livery to  the  donee  without  assignment  or  indorsement  in  writing,  and 
without  compliance  with  the  forms  required  by  the  corporation. 
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Before  Paxson,  C.  J.,  Stbbbbtt,  Gebbn,  Williams,  Mc- 
CoLLUM  and  Mitchell,  JJ. 

No.  104  July  Term  1889,  Sup.  Ct. ;  court  below,  No.  764 
December  Term  1887,  C.  P.  No.  3. 

On  March  5, 1888,  in  the  matter  of  the  escheat  of  the  estate 
of  Alexander  McNaughton,  deceased,  an  issue  was  formed  upon 
a  traverse  of  the  inquisition  filed  by  Susan  Crompton,  adminis- 
tratrix of  said  deceased,  in  which  issue  the  commonwealth  was 
made  plaintiff  and  Susan  Crompton,  administratrix,  was  made 
defendant. 

At  the  trial  of  the  issue  on  January  11, 1889,  the  plaintiff 
put  in  evidence  the  inquisition  filed  February  9,  1888,  finding 
that  Alexander  McNaughton  had  died  November  22, 1886,  in- 
testate, without  any  known  heirs  or  kindred,  owning  certain 
personal  estate,  to  wit,  cash,  $919.57 ;  U.  S.  bond  for  $1,000 ; 
100  shares  Penna.  R.  Co.  stock,  $6,000 ;  24  shares  Lehigh  V. 
R.  Co.  stock,  $1,200 ;  7  shares  preferred  North.  Pacific  R.  Co. 
stock,  $420 ;  and  that  said  personal  estate  was  in  the  posses- 
sion of  Susan  Crompton,  administratrix  of  the  estate  of  Alex- 
ander McNaughton,  deceased. 

A  record  of  the  Orphans'  Court  for  Philadelphia  county,  in 
the  matter  of  the  adjudication  of  the  account  of  Susan  Cromp- 
ton, administratrix  of  the  estate  of  said  deceased,  was  also  put 
in  evidence.  From  this  record  it  appeared  that  an  inventory 
of  the  decedent's  estate  had  been  filed  by  Susan  Crompton,  as 
administratrix,  showing  personal  effects  of  the  value  of  $66.60 
and  containing  a  memorandum  as  follows :  ^'  There  are  also  in 
the  hands  of  Mrs.  Crompton,  and  claimed  by  her  in  her  own 
right,  by  delivery  to  her  of  the  certificates  thereof  by  the  dece- 
dent in  his  lifetime,  cash  in  Manayunk  Savings  Bank,  $1,696," 
— here  followed  a  specification  of  the  U.  S.  bond  and  the  rail- 
road shai-es  in  controversy.  The  record  disclosed  further  that 
on  January  6,  1888,  upon  the  audit  of  the  account  of  Mrs. 
Crompton,  the  following  adjudication  was  filed,  Pbnbosb,  J. : 

"  The  decedent  died,  as  represented  in  the  petition  annexed, 
November  22, 1886,  intestate,  unmarried,  and  without  issue, 
and,  so  far  as  known,  leaving  no  kindred.  Proceedings  for 
escheat  have  been  instituted,  and  Frederick  Gaston,  Esq.,  ap- 
pointed deputy  escheator. 
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"  Mr.  Mclntyre  objected  to  proceeding  with  the  settlement  of 
the  account,  on  the  ground  that  it  was  not  called  for  by  any 
one  having  the  right  to  do  so.  The  objection  was  overruled. 
More  than  a  year  has  expired  since  the  grant  of  administration^ 
and  the  interest  of  the  commonwealth,  though  inchoate,  is  such 
as  to  make  it  necessary  to  now  ascertain  the  value  of  the  estate 
which  will  pass  if  the  escheat  should  hereafter  be  established 
in  the  manner  provided  by  the  act  of  assembly. 

^^  It  was  claimed  by  the  accountant,  that  the  cash  and  secu- 
rities mentioned  in  the  account  belonged,  not  to  the  decedent, 
but  to  herself  in  her  individual  right ;  and  in  support  of  her 
assertion  she  offered  to  prove,  she  being  the  witness,  that  at 
the  moment  of  the  death  of  the  decedent  all  of  the  securities 
were  in  her  custody  and  possession.  The  evidence  was  ob- 
jected to,  and  excluded,  as  insuflBcient  for  the  purpose  intended. 
It  was  admitted  that  the  securities  all  stood  in  the  name  of  the 
decedent,  and  that  the  cash  in  bank  was  deposited  to  his  ac- 
count. It  may  be  conceded  that  the  accountant  was  not 
incompetent  on  the  ground  of  interest,  under  the  principle  of 
Stephens  v.  CottereU,  99  Pa.  188,  though  the  evidence  as  to 
facts  existing  at  the  instant  of  the  death  of  the  decedent,  or 
immediately  thereafter,  necessarily  proved  that  the  same  facts 
existed  prior  to  such  death ;  see,  however,  Foster  v.  Collner, 
107  Pa.  306.  But  the  mere  custody  of  choses  in  action  stand- 
ing in  the  name  of  the  decedent  cannot,  without  further  evi- 
dence, establish  ownership  on  the  part  of  the  custodian.  There 
was  no  suggestion  of  the  existence  of  other  evidence,  and  no 
request  for  time  to  obtain  it 

^^The  claim,  therefore,  necessarily  fails.  It  may  be  added 
that  the  testimony  of  other  witnesses,  called,  completely  neg- 
atived the  assertion  that  the  claimant  had  even  the  custody  of 
the  securities  when  the  decedent  died.  They  were  found,  after 
his  death,  in  a  trunk  or  chest,  kept  in  an  exposed  place,  in 
which  he  had  placed  them,  the  claimant  not  being  aware  of 
the  fact  until  they  were  so  found The  balance,  com- 
posed of  the  securities  mentioned  in  kind  and  cash,  will  be  re- 
tained by  the  accountant  for  the  benefit  of  the  estate,  until  the 
further  order  of  the  court." 

Testimony  having  been  adduced  supporting  the  findings  of 
the  inquisition,  the  plaintiff  rested. 
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The  defendant's  case  being  opened,  James  Crompton  was 
ciJled,  when  the  plaintifiF  objected  to  any  evidence  on  the  part 
of  the  defendant,  on  the  ground  that  Susan  Crompton,  as  ad- 
ministratrix, had  no  standing  to  traverse  the  inquisition,  and 
any  evidence  in  support  of  the  traverse  filed  was  therefore 
inadmissible. 

By  the  court:  Objection  overruled,  exception.^ 

The  witness  then  testified  as  to  the  bad  health  of  Alexander 
Crompton  for  several  years  before  he  died  on  November  22, 
1886,  and  as  to  a  statement  made  by  him  that  ^^  he  did  not  ex- 
pect to  live  long ;  that  if  he  should  die,  mother  should  take  all 
he  had." 

Robert  H.  Crompton,  a  son  of  defendant,  aged  thirty-five 
years,  testified : 

*^  I  am  a  tapestry  weaver.  I  live  at  home  with  my  mother. 
I  know  Alexander  McNaughton ;  lived  with  us  for  twenty-one 
years  as  a  boarder.  Was  like  one  of  the  family.  Mother  did 
all  of  his  washing  and  mending.  He  said  that  he  would  pay 
her  some  day.  I  got  that  box  when  I  got  a  pair  of  shoes.  I 
threw  the  box  away  when  I  took  the  shoes  out.  I  saw  it  next 
in  my  mother's  bureau  drawer  on  Thanksgiving  day,  after  he 
died.  I  saw  Mr.  McNaughton  give  the  box  to  my  mother  the 
June  before  he  died.  He  said  to  her,  ^^  Take  it,  it  will  be  of 
some  use  to  you  after  I  die. "  Mother  took  it.  She  then  went 
out  to  the  butcher's ;  and  when  she  came  back,  he  gave  it  to  her 
again  and  told  her  to  put  it  away,  it  would  be  of  some  use  to 
her.  She  did  not  think  it  was  anything  of  any  account.  Mother 
said  to  him,  *'  You  get  out."  She  thought  it  was  only  some 
old  papers.  Mother  said  to  him  it  was  only  some  old  papers 
and  of  no  account.  He  said  to  her,  ^^  it  will  be  of  some  use  to 
to  you  when  I  am  gone. "  She  pulw  it  away,  and  I  never  saw 
the  box  again  until  I  saw  it  in  my  bureau  drawer  in  my  room. 
t  never  saw  it  after  that  until  I  saw  it  on  the  Thursday  after 
he  died.  Mother  then  opened  it,  and  found  in  it  $1,000  United 
States  bond  and  other  bonds.  The  bank-book  was  in  Aleck's 
closet  in  the  back  kitchen  on  the  first  floor.  I  saw  it  there  the 
day  after  he  died.  My  mother  was  present.  The  family  were 
all  there  when  we  found  it.  We  were  looking  for  the  bank-book, 
the  Manayunk  Bank.  I  saw  it  the  first  day  after  he  died.  The 
closet  was  not  locked.     Mother  opened  the  closet  and  the  box. " 
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Mary  A.  Crompton,  Elizabeth  Dabhs,  daughters  of  defend- 
ant, corroborated  the  testimony  of  the  preceding  witness. 
William  Witaker  and  other  witnesses  also  testified,  supporting 
the  position  of  the  defendant. 

At  the  close  of  the  testimony,  the  plaintiff  submitted  the  fol- 
lowing points  for  instruction : 

1.  That  the  said  defendant,  Susan  Crompton,  as  administra- 
trix of  the  estate  of  the  said  decedent,  has  no  standing  to  trav- 
erse the  inquisition,  and  the  verdict  must  therefore  be  for  the 
plaintiff.' 

2.  That  there  is  not  sufficient  evidence  of  a  delivery  of  the 
property  in  question  to  constitute  a  valid  gift,  and  the  verdict 
must  therefore  be  for  the  plaintiff.* 

8.  That  a  gift  of  all  the  property  of  the  donor,  made  in  pros- 
pect of  death,  is  not  valid  as  a  donatio  mortis  causa,  whether 
accompanied  by  delivery  or  not,  and  the  verdict  roust  therefore 
be  for  the  plaintiff:  Headley  v.  Kirby,  18  Pa.  826.* 

4.  That  the  defendant  having  taken  out  letters  of  adminis- 
tration upon  the  property  in  question,  as  belonging  to  the  estate 
of  the  said  decedent,  the  Orphans'  Court  has  exclusive  jurisdic- 
tion of  the  same,  and  the  question  of  her  right  to  the  said 
property,  by  virtue  of  an  alleged  gift  from  the  said  decedent  in 
his  lifetime,  cannot  be  tried  in  this  proceeding,  and  the  verdict 
must  therefore  be  for  the  plaintiff.^ 

5.  That  under  all  the  evidence  in  this  case  the  verdict  must 
be  for  the  plaintiff.''^ 

The  court  refused  all  the  foregoing  points  and  charged  the 
jury  in  part  as  follows : 

No  matter  how  much  Mr.  McNaughton  was  indebted  to  Mrs. 
Crompton  and  her  familj^for  kindness  and  affection;  no  mat- 
ter how  frequently  he  may  have  sstid  she  should  be  rewarded, 
or  frequently  desired  to  make  a  will,  unless  he  made  the  gift 
in  the  kitchen,  as  the  witnesses  have  sworn,  the  verdict  must 
be  for  the  commonwealth.  [If,  however,  you  come  to  the  con- 
clusion that  he  did  give  her  the  property  in  the  manner  in 
which  the  witnesses  testified,  or  any  other  manner,  your  verdict 
must  be  for  the  defendant.]  • 

The  jury  returned  a  verdict  in  favor  of  the  defendant.    A 
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rule  for  a  new  trial  having  been  discharged  ^^on  remittitur 
being  filed  for  $1,695,"  the  remittitur  was  filed  accordingly  and 
judgment  entered  on  the  verdict.  Thereupon,  the  plaintiff 
took  this  appeal,  assigning  for  error : 

1.  The  admission  of  the  defendant's  offer.^ 

2.  The  portion  of  the  charge  embraced  in  [  J  * 
3-7.  The  refusal  of  the  plaintiff's  points.'  *•  '^ 

On  the  argument  at  bar,  the  defendant  moved  to  quash  the 
appeal,  claiming  that,  the  proceeding  being  merely  statutory,  no 
writ  of  error  or  appeal  lay :  Miller  v.  Miller,  8  Binn.  80 ;  that 
neither  of  the  acts  relating  to  escheats :  September  29,  1787, 
2  Sm.  L.  426;  April  2,  1821,  7  Sm.  L.  457;  March  19, 1828, 

8  Sm.  L.  100 ;  March  27, 1824,  8  Sm.  L.  267 ;  March  16, 1827, 

9  Sm.  L.  441 ;  April  6, 1880,  P.  L.  822,  provided  for  a  writ  of 
error  or  appeal ;  that  the  proceedings  were  now  reviewable,  if 
at  all,  only  upon  certiorari,  which  did  not  bring  up  the  evidence, 
and  the  evidence,  therefore,  was  not  before  the  court :  Com- 
monwealth V.  Beaumont,  4  R.  865 ;  Beaumont's  Case,  1  Wh. 
62;  Commissioners'  App.,  57  Pa.  452;  Union  Canal  Co.  v. 
Keiser,  19  Pa.  184;  Shenango  Tp.  v.  Wayne  Tp.,  84  Pa.  184; 
Carpenter's  Case,  14  Pa.  487;  Hagerty's  Case,  4  W.  806; 
Commonwealth  v.  Hogs,  10  S.  &  R.  895 ;  Gest's  Case,  9  S.  & 
R.  817 ;  and  that  the  act  of  May  2, 1889,  P.  L.  66,  was  pros- 
pective only,  and  inapplicable. 

In  reply  to  the  defendant's  motion,  the  plaintiff  cited :  Act 
of  May  22, 1722,  §  9, 1  Sm.  L.  188 ;  Commonwealth  v.  Judges, 
8  Binn.  278,  276 ;  Commonwealth  v.  Beaumont,  4  R.  36&-868 ; 
Ship  Portland  v.  Lewis,  2  S.  &  R.  197 ;  Schuylkill  Nav.  Co.  v. 
Thobum,  7  S.  &  R.  411 ;  Commonwealth  v.  Naile,  88  Pa.  429 ; 
In  re  Weaver,  116  Pa.  225-229;  act  of  April  10, 1848,  §  8, 
P.  L.  460 ;  act  of  April  10, 1849,  §  7,  P.  L.  620. 

Mr.  Samuel  Gamdey  (with  him  Mr,  John  E.  Faunce  and 
Mr.  Frederick  Gaston)^  for  the  appellant : 

1.  The  jurisdiction  of  the  Orphans'  Court  was  exclusive,  and 
that  court  having  passed  upon  the  claim  of  the  defendant,  the 
question  was  res  judicata :  Act  of  June  16, 1886,  §  19,  P.  L. 
792;  act  of  March  29, 1882,  §  2,  P.  L.  190;  Commonwealth 
V.  Palmer,  6  W.  N.  486 ;  Commonwealth  v.  Weart,  6  W.  N.  287. 
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2.  There  was  not  sufficient  evidence  of  the  alle^d  gift  to 
vest  title  in  the  defendant.  In  the  court  below,  the  alleged 
gift  was  treated  as  a  gift  inter  vivos.  So  far  as  the  requisites 
of  a  delivery  are  concerned,  there  is  no  distinction  between 
such  a  gift  and  a  donatio  mortis  causa:  Nicholas  y.  Adams, 
2  Wh.  22,  28  ;  Walsh's  App.,  122  Pa.  177. 

8.  Had  what  was  said  at  the  time  the  alleged  gift  was  made 
been  reduced  to  writing,  and  even  indorsed  on  the  bond  and 
certificates  of  stock,  and  although  accompanied  by  a  delivery 
of  the  box  supposed  to  contain  the  securities,  a  valid  gift, 
either  inter  vivos  or  mortis  causa,  would  not  have  been  consti- 
tuted: Basket  v.  Hassell,  107  U.  S.  602;  Headley  v.  Kirby, 
18  Pa.  326;  Gourley  v.  Linsenbigler,  61  Pa.  845;  8.  c.  66 
Pa.  166. 

4.  The  English  cases  exhibit  confusion :  Rolls  v.  Pearce,  L.  R. 
6  Ch.  D.  780;  Ward  v.  Turner,  2  Ves.  Sr.  441;  Moore  v. 
Moore,  L.  R.  18  Eq.  C.  474 ;  but  there  is  a  line  of  American 
authorities,  in  which  are  the  Pennsylvania  cases,  holding  that 
a  complete  title  must  vest  in  the  donee  at  the  time  of  delivery, 
and  that  an  assignment  or  some  equivalent  instrument  is  neces- 
sary in  order  to  pass  title  to  a  chose  in  action  :  Walsh's  App., 
122  Pa.  177 ;  Scott  v.  Lauman,  104  Pa.  698  ;  Bond  v.  Bunting, 
78  Pa.  210 ;  Trough's  Est.,  76  Pa.  116. 

6.  As  to  railroad  securities,  the  authorities  are  uniform  that 
the  mere  delivery  of  the  certificates  does  not  constitute  a  valid 
gift :  Ward  v.  Turner,  2  Ves.  Sr.  481 ;  Moore  v.  Moore,  L.  R. 
18  Eq.  C.  474;  Williams  on  Pers.  Prop.,  869  n.;  Pennington 
V.  Gitting,  2  Gill  &  J.  208.  If  the  subject  matter  of  the 
intended  gift  be  shares  of  stock  in  a  company  whose  charter  or 
by-laws  require  certain  formalities  to  make  the  transfer  effect- 
ual, it  is  essential  that  the  formalities  be  complied  with :  Searle 
V.  Law,  16  Sim.  96 ;  Milroy  v.  Lord,  4  De  Gex,  F.  &  J.  264. 

Mr.  J,  Henry  Mclntyre  and  Mr.  F,  Carroll  Brewitery  for  the 
appellee : 

1.  The  traverse  of  the  inquisition  arrested  all  further  pro- 
ceedings on  the  part  of  the  commonwealth,  until  the  traverse 
thus  taken  was  finally  disposed  of  and  the  inquisition  confirmed ; 
and  by  this  traverse  of  the  inquisition  every  fact  found  by  it 
was  denied  and  put  in  issue :  Crawford  v.  Commonwealth,  1 
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W.  480.  Therefore,  the  question  of  the  decedent's  dying  seised 
or  possessed  of  the  property  in  dispute,  as  well  as  all  other  facts, 
being  determined  against  the  commonwealth,  it  has  no  further 
standing :  Desilver's  Est.,  6  R.  111. 

2.  The  gift,  in  this  case,  was  complete.  It  was  not  a  donatio 
mortis  causa ;  it  was  not  so  claimed.  There  was  a  considera- 
tion for  it,  which  distinguishes  it  from  all  the  cases  cited  by  the 
plaintiff.  But,  even  where  the  element  of  indebtedness  does  not 
enter  into  the  case,  a  valid  gift  of  securities  may  be  made  with- 
out indorsement  or  assignment  in  writing:  Grover  v.  Grover, 
14  Mass.  261 ;  Hackney  v.  Vrooman,  62  Barb.  650 ;  Cooper  v. 
Burr,  45  Barb.  9;  2  Kent  Com.,  488  d;  Madeira's  App.,  17 
W.  N.  202;  Licey  v.  Licey,  7  Pa.  261;  Cross  v.  Powel,  Cro. 
Eliz.  488. 

8.  A  gift  of  a  bond,  or  mortgage,  or  other  security  for  money, 
accompanied  by  a  delivery  of  the  instrument,  is  an  equitable 
assignment ;  and  the  legal  representatives  of  the  decedent  in 
whom  the  legal  title  remains  become  trustees  for  the  donor,  and 
their  nstmes  may  bo  used  by  him  to  enforce  payment :  Bispham's 
Eq.,  §§  167, 168, 172;  Adams'  Eq.,  54,  79,  80;  Snellgrove  v. 
Baily,  8  Atk.  214 ;  Gardner  v.  Parker,  8  Mad.  184 ;  Blount  v. 
Burrow,  4  Br.  C.  C.  72 ;  Duffield  v.  Elwes,  1  Bligh  N.  R.  514; 
Wells  V.  Tucker,  8  Binn*  866 ;  Brown  v.  Brown,  18  Conn.  410 
(46  Am.  Dec.  828). 

Opinion,  Mb.  Justice  McCollum  : 

The  specifications  of  error  call  in  question  the  jurisdiction 
of  the  court,  the  right  of  the  appellee  to  traverse  the  inquisi- 
tion, and  the  sufficiency  of  the  evidence  to  establish  a  valid 
gift. 

Proceedings  to  escheat  the  estate  of  a  person  who  dies  intes- 
tate, without  heirs  or  any  known  kindred,  are  governed  by  the 
statutes,  and  these  allow  any  person  in  whose  possession  the 
goods  and  chattels  are  found  to  traverse  the  inquisition  in  the 
Court  of  Common  Pleas.  In  this  case,  the  commonwealth 
seeks  to  escheat,  as  the  property  of  Alexander  McNaughton, 
deceased,  certain  goods  and  chattels  in  the  possession  of  the 
appellee,  who  is  the  administratrix  of  his  estate.  That  she 
may  traverse  the  inquisition  as  administratrix  cannot  be  doubted 
since  the  decision  of  this  court  in  Crawford  v.  Commonwealth, 
Vol.  cxxxvn — 10 
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1  W.  480.  But,  while  she  is  described  in  the  traverse  as  ad- 
ministratrix, she  denies  that  the  estate  has  any  title  to  the 
property  in  question,  and  claims  that  she  is  the  sole  owner  of 
it.  There  is  nothing  in  the  grant  of  letters  of  administration 
to  her,  in  the  inventory  filed,  or  account  stated  by  her,  which 
estops  her  from  asserting  her  claim  upon  a  traverse  in  the 
Court  of  Common  Pleas.  It  was  not  suggested  upon  the  trial 
that  this  claim  was  res  judicata,  by  virtue  of  any  proceedings 
had  upon  it  in  the  Orphans'  Court,  and  the  question  is  not  be- 
fore us  on  any  specification  of  error.  The  point  presented  by 
the  appellant  recognized  it  as  an  unsettled  claim,  and  asked  for 
a  verdict  upon  the  traverse  in  favor  of  the  commonwealth,  upon 
the  ground  that  the  alleged  gift  was  not  established  by  satis- 
factory evidence,  and  that  the  question  was  exclusively  for  the 
Orphans'  Court.  If  no  mistake  was  made  in  the  refusal  of 
these  points,  the  judgment  must  stand,  as  the  question  of  fact 
raised  by  the  traverse  was  fairly  submitted  to  the  jury. 

It  is  provided  by  the  escheat  statutes  that  a  claimant  of  the 
property  may  contest  the  inquisition  before  a  jury,  and  they 
designate  the  Court  of  Common  Pleas  as  the  tribunal  in  which 
the  issue  made  by  the  traverse  shall  be  tried.  The  traverse 
may  bo  general  or  special ;  it  may  extend  to  all,  or  be  limited 
to  one  or  more  of  the  facts  necessary  to  support  the  inquisition; 
but  the  jurisdiction  cannot  be  doubted,  as  it  is  expressly  con- 
ferred by  the  statutes  under  which  the  appellant  claims.  The 
commonwealth  assented  to  the  issue  made  by  the  traverse,  and 
sought  to  obtain  a  verdict  in  it  upon  the  merits  and  the  grounds 
before  stated,  but  did  not  intimate  that  the  effort  to  surcharge 
the  appellee  in  the  Orphans'  Court  with  the  property  in  ques- 
tion was  in  the  way  of  her  recovery.  The  claim  of  the  appellee 
is  not  res  judicata  by  any  decree  of  the  Orphans'  Court';  it  has 
not  been  finally  adjudicated  thei-e.  The  report  of  the  auditing 
judge  is  pending  upon  exceptions  filed  to  it,  and  the  adjudica- 
tion has  been  stayed  to  await  the  determination  of  this  issue. 
This  is  in  accordance  with  the  practice  of  that  court,  as  shown 
by  MuiTay's  Est.,  18  W.  N.  552.  As  there  are  no  heirs  or 
creditors,  and  the  parties  to  this  suit  are  the  only  claimants  of 
the  property,  their  dispute  should  be  settled  in  the  tribunal 
and  the  manner  appointed  for  its  decision. 

A  gift  needs  no  consideration  to  support  it,  yet  in  the  present 
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case  there  was  a  valuable  one  acknowledged  by  the  donor,  and 
impelling  him  to  the  action  which  is  the  subject  of  this  contro- 
versy. For  twenty-one  years  he  lived  in  the  family  of  the 
donee  as  a  boarder,  and  had  his  washing  and  mending  done 
there,  and  for  these  he  promised  to  pay  her.  He  was  in  poor 
health  the  last  four  years  of  his  life,  and  required  and  received 
fiom  her  and  her  children  considerate  care  and  attention.  He 
often  manifested  grateful  appreciation  of  these  services,  and  ex- 
pressed a  purpose  to  make  compensation  for  them.  In  execu- 
tion  of  this  pui'pose,  he  delivered  to  her  the  box  containing 
the  government  bond  and  the  certificates  of  railroad  stock.  It 
is  apparent  from  the  evidence  that  he  intended  to  make  an  ab- 
solute gift  of  these  securities  to  her,  and  that  he  supposed  the 
delivery,  and  the  words  accompanying  it,  invested  her  with  the 
exclusive  control  and  ownership  of  them.  There  remains  for 
consideration  the  question  whether  the  failure  to  make  a  formal 
written  transfer  of  the  securities  to  the  donee,  will  defeat  the 
purpose  of  the  donor  and  give  them  to  the  commonwealth  as 
an  escheat. 

It  is  now  settled  that  a  valid  gift  of  non-negotiable  securities 
may  be  made  by  delivery  of  them  to  the  donee  without  as- 
signment or  indorsement  in  writing.  This  principle  has  been 
applied  to  notes,  bonds,  stock  and  deposit  certificates,  and  life- 
insurance  policies.  In  Pennsylvania,  Wells  v.  Tucker,  8  Binn. 
366;  Licey  v.  Licey,  7  Pa.  261,  and  Madeira's  App.,  17  W.  N. 
202,  are  illustrations  of  and  rest  upon  it,  and  it  has  distinct  re- 
cognition and  approval  in  other  deliverances  of  this  court.  In 
Walsh's  App.,  122  Pa.  177,  we  refused  to  extend  it  to  a  deposi- 
tor's bank-book,  but  acknowledged  ^^that,  in  the  case  of  notes 
and  other  instruments  payable  to  order,  a  delivery  accompanied 
by  words  importing  a  present  absolute  gift  would  invest  the 
donee  with  the  ownership  of  the  fund."  The  bank-book  was 
regarded  as  on  the  same  footing  as  a  book  of  original  entries, 
and  the  mere  delivery  of  it  to  the  donee  as  insufficient  to  pass 
any  title  to  the  accounts  appearing  upon  it.  But  ^^  a  certificate 
of  deposit  is  a  subsisting  chose  in  action,  and  represents  the 
fund  it  describes,  as  in  case  of  notes,  bonds,  and  other  securi- 
ties, so  that  delivery  of  it  as  a  gift  constitutes  an  equitable 
assignment  of  the  money  for  which  it  caUs : "  Basket  v.  Has- 
sel,  107  U.  S.  602.     In  the  case  last  cited,  Mr.  Justice  Mat- 
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THEWS,  after  an  exhaustive  examination  of  the  authorities, 
said :  **  The  point  which  is  made  clear  by  this  review  of  the  de- 
cisions on  the  subject,  as  to  the  nature  and  effect  of  a  delivery 
of  a  chose  in  action,  is,  as  we  think,  that  the  instrument  or  doc- 
ument must  be  the  evidence  of  a  subsisting  obligation,  and  be 
delivered  to  the  donee  so  as  to  vest  him  with  an  equitable  title 
to  the  fund  it  represents  and  to  divest  the  donor  of  all  present 
control  and  dominion  over  it,  absolutely  and  irrevocably,  in 
case  of  a  gift  inter  vivos,  but  upon  the  recognized  conditions 
subsequent,  in  case  of  a  gift  mortis  causa.*' 

The  shares  of  stock  are  choses  in  action,  and  the  certificates 
evidence  of  the  tide  to  them :  Slaymaker  v.  Bank,  10  Pa.  873. 
Why  may  not  a  delivery  of  the  certificates,  coupled  with  words 
of  absolute  and  present  gift,  invest  the  donee  with  an  equitable 
tide  to  the  stock,  which  the  donor  or  a  volunteer  cannot  suc- 
cessfully assail?  A  stockholder  may  clothe  another  with  the 
complete  equitable  tide  to  his  stock  without  compliance  with  the 
forms  printed  by  the  corporation :  United  States  v.  Vaughan, 
8  Binn.  894 ;  Commonwealth  v.  Watmough,  6  Wh.  117 ;  Build- 
ing Ass'n  V.  Sendmeyer,  60  Pa.  67 ;  Finney's  App.,  69  Pa.  898 ; 
Water-pipe  Co.  v.  Kitchenman,  108  Pa.  680. 

As  the  gift  in  question  was  supported  by  a  valuable  consid- 
eration, and  the  instruments  which  represented  the  ownership 
of  the  donor  in  the  subject-matter  of  the  gift  were  delivered  to 
the  donee,  we  think  she  has  a  title  to  the  securities  which  can- 
not be  destroyed  in  a  proceeding  by  the  commonwealth  to  es- 
cheat them. 

Judgment  affirmed. 


PETER  TRAINOR  v.  PHILA.  &  R.  R.  CO. 

APPEAL  BY  DEPENDANT  PBOM  THE  COURT  OP  COMMON  PLEAS 


137  148 

21 SC     55 

137  148  ^^'  ^  ^^  PHILADELPHIA  COUNTY. 

216        ^82 

^37     148  Aigaad  January  28, 1890— Decided  October  18,  1800. 
c2«8    *??  [To  be  reported.] 

(a)  The  plaintiff,  a  coal-handler,  was  injured  while  employed  about  an  ap- 
pliance for  the  storage  of  coal,  dangerous  and  unfamiliar  to  him,  and 
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placed  in  the  charge  of  a  fellow-employee  during  the  temporary  absence 
of  the  regular  foreman,  the  appliance  being  supplied  by  a  contractor 
who  was  to  *•  erect  and  operate  it"  at  his  own  expense : 

1.  The  question  whether  the  temporary  foreman  was  competent  to  manage 
the  appliance  having  been  fairly  raised  by  the  evidence,  and  the  trial  judge 
having  correctly  stated  who  were  fellow-servants,  error  cannot  bo  as- 
signed to  the  omission  of  specific  instructions  as  to  the  relation  of  the 
foreman  to  the  plaintiff,  where  no  request  for  them  was  made. 

2.  And  after  a  trial  on  the  merits,  it  is  too  late  for  the  defendant  then  to 
object  that  the  question  whether  it  had  placed  a  competent  man  in  charge 
of  the  work  was  not  I'aised  by  the  pleadings.  Where  pleadings  would 
have  been  amendable  of  course  in  the  court  below,  the  amendment  will 
be  considered  as  having  been  made :  Jones  v.  Freyer,  8  W.  N.  366 ;  Bol- 
ton V.  King,  105  Pa.  78. 

8.  The  defendant,  knowing  the  dangerous  nature  of  the  appliance  and  that 
its  servants  were  employed  about  it,  must  have  known  that  their  safety 
required  a  competent  person  to  supervise  the  work ;  and,  in  the  absence 
of  evidence  that  the  plaintiff  knew  the  dangerous  character  of  the  appli- 
ance, the  question  whether  a  competent  man  was  placed  in  charge  of  it 
was  for  the  jury. 

4.  A  master  owes  to  his  servant  the  duty  of  providing  a  reasonably  safe 
place  in  which  to  work,  and  reasonably  safe  appliances  with  which  to  do 
the  work ;  and  the  delegation  of  this  duty  to  an  agent,  or  to  an  indepen- 
dent contractor,  will  not  relieve  the  master  from  responsibility  for  an  in- 
jury resulting  from  his  neglect. 

Before  Paxson,  C.  J.,  Stbrbbtt,  Green,  Clark,  Wil- 
liams, McCoLLUM  and  Mitchell,  JJ. 

No.  166  July  Term  1889,  Sup.  Ct. ;  court  below,  No.  677 
December  Term  1887,  C.  P.  No.  2. 

On  January  80, 1888,  Peter  Trainer  brought  trespass  against 
the  Philadelphia  &  Reading  Railroad  Company  and  George 
DeB.  Keim  and  others,  receivers  of  said  company,  to  recover 
damages  for  injuries  received  from  the  fall  of  a  coal  derrick 
upon  him,  averring  in  his  statement  of  claim  that  said  "derrick 
was  so  carelessly,  negligently  and  improperly  constructed  as  to 
be  dangerous  to  employees,"  and  that  the  "defendant  carelessly, 
negligently  and  improperly  placed  said  dangerously-constructed 
derrick  in  use  where  said  Peter  Trainer,  the  plaintiff,  was  work- 
ing without  notice  or  knowledge  of  said  dangerous  construction, 
and  said  derrick  by  reason  of  the  premises  fell,"  etc.     Issue. 

At  the  trial  on  February  14, 1889,  it  was  shown  that  in  the 
fall  of  1887  the  defendant  had  in  operation  at  its  coal  yards  at 
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Port  Richmond  a  new  system  of  storing  coal.  The  apparatus 
had  not  been  long  in  use  by  the  defendant,  and  consisted  of  a 
heavy  pole  fifty  or  sixty  feet  in  length,  set  upright  in  a  wooden 
cup  on  the  ground  and  held  in  its  place  by  guys.  At  the  top 
of  the  pole  was  fastened  an  endless  chain  with  scoops  or  pockets, 
by  which  the  coal  was  drawn  to  the  top  of  the  pole  and  thence 
dropped  down,  the  process  being  continued  until  the  pile  of  coal 
was  as  high  as  it  could  be  made,  when  the  guys  were  taken  down 
and  attached  to  another  pole  in  another  place.  To  remove  the 
coal  for  loading  it  upon  cars  or  vessels,  it  was  taken  away  from 
the  bottom  of  the  pile,  and,  as  the  removal  reached  the  pole  on 
the  slope  of  the  pile,  the  pole  was  to  be  drawn  tight  against  the 
coal  on  the  other  side,  by  ropes  attached  to  it  above  the  coal. 
The  poles  and  other  appliances  were  furnished  by  one  Berger, 
under  a  contract  with  the  defendant  company  made  in  May, 
1887,  by  which  Berger  agreed  to  "erect  and  operate"  the  plant 
or  plants  at  his  own  expense. 

In  December,  1887,  the  work  of  removing  the  coal  from  one 
of  the  completed  piles  was  in  charge  of  one  Toner,  employed 
by  the  defendant  company  as  foreman.  Trainor  and  others, 
engaged  in  handling  the  coal,  were  selected  by  Toner  from 
men  approved  of  by  the  company's  superintendent.  On  the 
afternoon  of  Monday,  December  5th,  a  part  of  the  coal  having 
l)een  removed,  ropes  were  attached  to  the  pole  above  the  re- 
maining coal,  the  other  ends  passing,  one  of  them  to  a  fence, 
and  the  other  to  a  stake  driven  into  the  ground,  and  drawn  as 
taut  as  it  was  practicable  to  draw  them  at  that  time.  On  the 
next  morning  there  was  about  twenty  or  thirty  feet  of  coal  yet 
about  the  pole.  Toner  left  the  yards  early  in  the  day  and, 
with  the  knowledge  of  the  defendant  company,  put  one  Mc- 
Fadden,  another  employee,  in  charge  of  the  men.  McFadden 
occasionally  acted  as  foreman,  in  the  absence  of  Toner. 

It  was  disputed  in  the  testimony  whether  there  was  then 
more  than  one  rope  attached  to  the  pole,  or  any  at  all ;  but  it 
was  shown  that  the  drawing  of  the  pole  tight  against  the  pile 
as  the  coal  was  being  removed  was  neglected,  and  during  the 
forenoon,  while  work  was  going  on,  the  pole  fell,  killing  two 
of  the  men  and  severely  injuring  others,  among  whom  was  the 
plaintiff.  The  plaintiff  had  been  employed  about  the  pile  for 
but  four  or  five  days,  and  he  testified  that  when  working  at  the 
coal  he  supposed  that  the  pole  was  sunk  in  the  ground. 
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At  ihe  close  of  the  testimony,  the  defendant  presented  the 
following  points  for  instruction : 

1.  The  evidence  in  this  case  shows  that  the  pole  which  fell 
upon  the  plaintiff  was  owned  by  one  A.  J.  Berger,  an  inde- 
pendent contractor,  and  that  it  was  erected  by  him,  and  that 
all  the  care  of  the  same  was  his  only.  There  was  therefore  no 
duty  upon  the  defendant  towards  the  plaintiff  with  regard  to 
the  said  pole,  and  the  verdict  should  be  for  the  defendant.'' 

3.  An  employer  does  not  impliedly  guarantee  the  absolute 
safety  of  his  employees.  A  master  discharges  his  full  duty 
toward  his  servant,  when  he  provides  for  him  in  such  a  manner 
as  may  fairly  and  reasonably  be  deemed  prudent'  and  safe. 
The  evidence  in  this  case  shows  that  the  pole  was  intended  to 
be  taken  down.  If,  therefore,  the  person  intrusted  with  this 
business  acted  in  good  faith  in  removing  the  guys  some  time 
before  the  accident,  leaving  the  pole  imbedded  in  the  coal,  be- 
lieving, according  to  the  best  of  his  judgment,  that  there  was 
no  danger  in  so  doing,  and  that  shortly  before  the  accident  he 
had  two  or  more  blocks-and-faUs  attached  to  the  pole  to  pull  it 
over  on  the  coal,  and  that  it  was  so  pulled  the  day  before  the 
accident  as  far  as  it  would  then  go,  there  was  no  negligence  on 
the  defendant's  part,  and  the  plaintiff  cannot  recover.^ 

4.  The  evidence  in  this  case  does  not  show  any  negligence 
on  the  part  of  the  defendant,  producing  the  accident  in  ques- 
tion, and  the  plaintiff  cannot  recover.* 

6.  In  accepting  an  employment,  an  employee  is  presumed  to 
have  notice  of  all  patent  risks  incidental  thereto,  and  he  is 
further  assumed  to  undertake  such  risks.  The  evidence  in  this 
case  shows  that  the  pole  in  question  was  intended  to  be  taken 
down ;  that  it  had  been  standing  without  other  support  than 
the  body  of  coal  in  which  it  was  imbedded,  for  more  than  a 
month  before  the  accident,  and  that  blocks-and-falls  were  at- 
tached to  the  pole  to  draw  it  over,  the  day  before  the  accident. 
All  this  was  visible  to  the  plaintiff,  who  continued  to  work 
around  the  pole.  He  must  be  considered  as  having  taken  the 
risk  of  the  pole  falling,  and  he  cannot  recover.^ 

6.  The  evidence  shows  that  there  was  no  defect  in  the  pole 
itself  or  in  its  manner  of  erection  or  maintenance,  but,  on  the 
contrary,  that  it  was  intended  to  take  the  pole  down,  and  that 
the  accident  was  proximately  caused  wholly  by  the  manner  in 
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which  the  plaintiff  and  his  co-employees  acted  in  removing  the 
coal  around  the  pole.  The  verdict  of  the  jury  should,  there- 
fore, be  for  the  defendant.^ 

7.  The  evidence  shows  that  the  pole  was  equipped  with 
blocks-and-falls  to  pull  it  down  as  the  coal  was  removed,  and 
that  the  pole  fell  in  consequence  of  the  omission  of  William 
McFadden,  who  was  a  fellow-servant  of  the  plaintiff,  to  have 
the  blocks-and-falls  manned  and  pulled  upon  as  the  coal  was 
removed  from  the  base  of  the  pole.  The  verdict  must,  there- 
fore, be  for  the  defendant.'' 

8.  Under  all  the  evidence  in  this  case,  the  verdict  of  the  jury 
should  be  for  the  defendant.* 

The  court,  Fell,  J.,  refused  the  foregoing  points  and  charged 
the  jury  as  follows : 

If  the  plaintiff  is  entitled  to  recover  in  this  action  it  is  for 
the  reason  that  the  injuries  of  which  he  complains  were  the 
result  of  the  negligence  of  The  Philadelphia  &  Reading  Rail- 
road Company,  because  of  its  failure  to  exercise  ordinary  care 
and  prudence  under  the  circumstances  of  the  case.  If  there 
was  negligence  here,  on  the  part  of  the  company,  it  was  be- 
cause of  its  failure  to  perform  some  duty  which  it  owed  him. 
The  first  inquiry,  then,  is  this :  What  duty  did  the  railroad 
company  owe  to  these  workmen  at  this  place  ? 

It  did  not  insure  them  against  injury,  and  they  aasumed  all 
the  ordinary  risks  incident  to  the  work  in  which  they  were  en- 
gaged. 

There  are  some  duties  which  the  employer  owes  to  his  work- 
man which  are  fixed,  and  from  which  he  cannot  relieve  himself, 
except  by  performing  them.  Among  these  are  the  duties  to 
provide  a  reasonably  safe  place  in  which  to  work,  and  reason- 
ably safe  instruments  with  which  to  do  his  work.  If  this  duty 
is  delegated  to  another,  the  agent  charged  with  its  performance 
stands  in  the  same  position  as  the  principal.  But  one  who 
enters  the  service  of  another  always  takes  upon  himself  the  or- 
dinary risks  of  the  employment.  The  negligent  act  of  a  fel- 
low-workman is  one  of  these  risks.  An  employer  is  then  not 
responsible  to  a  workman  for  an  injury  caused  by  the  negligence 
of  a  fellow-workman. 

Men  are  fellow-workmen  when  they  are  engaged  in  the  same 
common  work  and  are  performing  duties  for  the  same  general 
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purpose.  This  rule  is  not  changed  by  the  fact  that  one  is  in- 
ferior in  rank  to  another  and  is  subject  to  his  direction  and 
control.  The  fact  that  a  man  has  charge  of  a  gang  of  men, 
working  with  them  or  overseeing  them,  does  not  take  him  out 
of  the  rule  that  he  is  a  fellow-workman,  or  make  his  employer 
responsible  for  an  injury  to  another  workman  caused  by  his 
neglect. 

How  did  this  accident  happen?  What  occasioned  it?  You 
have  been  rendered  by  the  testimony  produced  here,  I  think, 
thoroughly  familiar  with  that  subject.  .... 

The  situation  when  the  men  went  to  work  on  Tuesday 
morning  was  this :  The  pole  was  imbedded  in  a  pile  of  coal 
which  was  from  twenty  to  thirty  feet  deep,  with  the  ropes  at- 
tached. Now,  taking  that  situation,  was  there  any  danger  in 
it  to  the  men  who  wei'e  working  there  ?  Was  this  an  unsafe 
place  in  which  to  place  men  to  work?  Was  there  any  practi- 
cal difficulty  in  removing  this  pole  safely  ? 

When  the  men  went  to  work  in  the  morning  the  pole  was 
secure.  It  was  so  firmly  imbedded  in  the  coal  the  night  be- 
fore that  it  was  impossible  to  move  it ;  it  was  drawn  on  until 
there  was  danger  of  breaking.  It  seems  to  me  that  the  only 
danger  that  could  have  been  apprehended,  the  only  danger 
that  could  have  been  reasonably  considered  at  that  time,  was 
not  that  the  place  in  itself  was  an  unsafe  place ;  it  was  not  that 
there  was  any  defect  in  the  machinery,  but  that  there  should 
be  neglect  in  not  keeping  the  ropes  tight  and  not  drawing  the 
pole  over  soon  enough,  or  that  it  should  be  done  in  an  unskil- 
ful manner. 

The  first  of  these  happened.  Mr.  McFadden,  who  had  been 
left  in  charge  of  the  matter  by  Mr.  Toner,  two  hours  before 
this  time,  and  who  had  been  cautioned  by  Mr.  Berger  to  look 
out  for  the  pole,  neglected  to  do  so.  There  was  an  oversight 
or  an  error  of  judgment  upon  his  part,  as  to  the  proper  time 
to  remove  the  pole.  He  says  he  thought  that  at  the  time  of 
the  accident  the  pole  was  secure.  At  the  time  it  fell,  there 
was,  according  to  his  testimony,  twenty  feet  of  coal  in  front 
of  it,  and  the  coal  sloped  up  to  a  much  greater  height  back  of 
it  He  thinks  it  feU  because  of  the  pressure  of  a  slide  of  coal 
behind  it. 

Toner  was  in  charge  of  the  dump,  chained  with  this  duty. 
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accordiDg  to  his  testimony,  first  to  see  that  the  men  did  theii 
work  properly ;  second,  to  keep  their  time,  and,  third,  to  take 
this  pole  down  when  the  time  came  to  remove  it.  McFadden 
was  under  him,  and  had  charge  of  and  performed  the  same 
duties  when  Toner  was  away,  and  at  other  times  was  a  com- 
mon workman  about  the  yard.  At  the  time  of  the  accident, 
the  company  had  notice  that  Toner  was  away  and  that  McFad- 
den was  in  chai*ge. 

[Then,  if  the  situation  at  this  time  was  becoming  dangerous 
for  the  men  there  employed ;  if  this  danger  was  not  apparent 
or  known  to  them;  if  the  place  was  becoming  a  dangerous 
one  in  which  to  work,  and  the  danger  was  one  of  which  they 
had  no  knowledge,  the  company  owed  them  the  duty  to  notify 
them  of  the  danger,  or  to  guard  against  it  by  the  use  of  reason- 
able precautions.  If  it  did  this,  it  did  its  whole  duty  in  the 
matter.  If  there  was  in  the  situation,  as  it  stood  on  Tuesday 
morning  at  the  time  of  the  accident,  no  danger  to  be  reason- 
ably apprehended,  then  there  was  no  duty  resting  on  the  com- 
pany, and  there  can  be  no  recovery  in  this  case.  If  there  was 
such  a  danger,  that  is,  a  danger  to  be  reasonably  apprehended 
and  guarded  against,  then  there  rested  upon  the  company  the 
duty  to  guard  against  it.  If  a  competent  man,  charged  with 
the  duty  to  see  that  the  pole  was  taken  down,  was  placed  in 
charge  of  it,  with  the  help  and  appliances  sufficient  and  neces- 
sary for  that  purpose,  and  if  he  was  a  fellow-workman  of  the 
other  men  engaged  there,  and  neglected  his  duty  or  erred  in 
judgment,  the  company  did  all  that  it  was  bound  to  do,  and  is 
not  responsible.  If  it  failed  in  this  respect,  it  failed  in  the  per- 
formance of  its  duty,  and  is  liable.]  ^ 

If  then,  gentlemen,  there  was  no  neglect  in  this  case,  of 
course  there  can  be  no  recovery,  and  your  verdict  will  be  for 
the  defendant;  but,  if  there  was  negligence,  the  remaining 
question  is  that  of  the  measure  of  damages 

The  jury  returned  a  verdict  for  the  plaintiff  for  $4,500.    A 
rule  for  a  new  trial  having  been  discharged,  judgment  was  en- 
tered, when  the  defendant  took  this  appeal,  assigning  for  eri-or: 
1.  The  portion  of  the  charge  embraced  in  [  ]  * 
2-8.  The  refusal  of  the  defendant's  points.*  ***  • 
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Mr.  Q-avin  W.  Sart  (with  him  Mr.  O-eo.  JR.  Kaercher  and 
Mr.  Thomas  Sart^  Jr.^^^  for  the  appellant : 

1.  The  part  of  the  charge  assigned  for  error  was  erroneous : 
(a)  In  submitting  to  the  jury  the  question  whether  McFadden 
was  an  incompetent  foreman ;  as  tbe  plaintiff  had  n*ot  so  de- 
clared in  his  statement,  and  had  given  no  evidence  to  that  effect, 
(ft)  There  was  no  pretence  that  the  helps  and  appliances  put  up 
on  Monday  were  not  sufficient  and  proper  ones.  The  accident 
did  not  arise  from  any  insufficiency ;  it  happened  simply  be- 
cause they  were  not  used.  It  is  eri-or  to  submit  a  question  as 
to  which  there  is  no  evidence :  Evans  v.  Mengel,  1  Pa.  68 ; 
Elkins  V.  McKean,  79  Pa.  498.  (<?)  The  question  whether 
McFadden  was  a  fellow-workman  with  plaintiff  was  one  of  law 
for  the  couil;,  and  as  there  was  no  dispute  about  the  facts  it 
should  not  have  been  submitted :  Lehigh  Y .  Coal  Co.  v.  Jones, 
86  Pa.  482;  Ryan  v.  Railroad  Co.,  28  Pa.  884;  Caldwell  v. 
.Brown,  68  Pa.  458 ;  Weger  v.  Railroad  Co.,  56  Pa.  460 ;  Baird 
V.  Pettit,  70  Pa.  477 ;  D.  &  H.  Canal  Co.  v.  Carroll,  89  Pa.  874; 
National  Tube-Works  Co.  v.  Bedell,  96  Pa.  175 ;  Bridge  Co.  v. 
Newberry,  96  Pa.  246.  (d)  There  was  no  evidence  that  the 
company's  superintendent  was  notified  that  there  was  danger ; 
and  when  danger  arises  in  the  course  of  an  employment,  of  which 
the  employer  has  no  knowledge,  notice  must  be  given :  Patter- 
son V.  Railroad  Co.,  76  Pa.  889. 

2.  The  evidence  was  uncontradicted  that  the  pole  was  Ber- 
ger's,  and  that  the  duty  of  its  erection  and  removal  was  his. 
The  defendant  had  nothing  to  do  with  the  pole  itself,  and  the 
first  point  of  defendant  should  have  been  affirmed.  It  is  sub- 
mitted that  defendant's  third  point  set  out  all  its  obligations 
toward  the  plaintiff :  Payne  v.  Reese,  100  Pa.  801 ;  Grimont 
V.  Hartman,  17  W.  N.  262 ;  Pittsb.  etc.  R.  Co.  v.  Sentmeyer, 
92  Pa.  276;  Baker  v.  Raiboad  Co.,  96  Pa.  211;  Allison  Mfg. 
Co.  v.  McCormick,  118  Pa.  618.  And  if  this  be  so,  the  fourth 
point  should  have  been  affirmed.  Again  ;  the  risk  of  the  pole 
falling  was  a  patent  one,  for  there  jvas  nothing  visible  to  sup- 
port it  but  the  coal,  and  that  the  plaintiff  was  assisting  to  re- 
move. Where  everything  he  saw  and  knew  was  suggestive  of 
risk,  he  could  not  assume  as  a  fact  that  the  pole  was  sunk  in 
the  ground,  and  that  there  was  therefore  no  danger:  Ship- 
Building  Works  v.  Nuttall,  119  Pa.  149 ;  Stoll  v.  Hoopes,  22 
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W.  N.  159 ;  Sykes  v.  Packer,  99  Pa,  466 ;  Reading  Iron  Works 
V.  Devine,  109  Pa.  246. 

8.  The  facts  set  out  in  the  defendant's  sixth  and  seventh 
points  were  not  contradicted.  As  before  stated,  it  was  for  the 
court  to  %ay  whether  McFadden  was  a  fellow-servant  with  the 
plaintiff ;  that  he  was,  see :  Dealey  v.  Railroad  Co.,  21  W.  N. 
45;  Lehigh  V.  R.  Co.  v.  Jones,  86  Pa.  432;  Nat.  Tube-Works 
Co.  V.  Bedell,  96  Pa.  175 ;  Bridge  Co,  v.  Newberry,  96  Pa.  246 ; 
Campbell  v.  Railroad  Co.,  17  W.  N.  73;  N.  Y.  etc.  R.  Co.  v. 
Bell,  112  Pa.  400 ;  Faber  v.  Manuf.  Co.,  126  Pa.  387.  And  it 
cannot  be  pretended  that  either  Toner  or  McFadden  were  vice- 
principals.  There  is  no  case  in  which  it  is  held  that  the  mere 
fact  that  a  boss  or  foreman  has  the  power  to  employ  or  dis- 
charge hands,  makes  him  a  vice-principal,  for  whose  acts  the 
master  is  responsible.  A  foreman  with  but  a  special  authority 
is  a  fellow-servant :  Gerwig  v.  Folwell,  13  W.  N.  267 ;  Faber 
V.  Manuf.  Co.,  126  Pa.  887.  Neither  Toner  nor  McFadden 
were  charged  with  any  duty  of  the  master  towards  the  men. 
They  had  nothing  to  do  but  to  supervise  the  mode  of  doing  a 
thing.  Moreover,  on  the  whole  case,  there  was  no  dispute 
about  the  facts,  and  a  verdict  for  the  defendant  should  have 
been  directed. 

Mr.  Richard  P.  White  (with  him  Mr.  Q-eorge  H.  JSarlcy 
Jr.^\  for  the  appellee : 

^^  There  are  some  duties  which  the  master  owes  to  the  ser- 
vant, and  from  which  he  cannot  relieve  himself  except  by  per- 
formance. Thus,  the  master  owes  to  every  employee  the  duty 
of  providing  a  reasonably  safe  place  in  which  to  work,  and 
reasonably  safe  instruments,  tools,  and  machinery  with  which 
to  work.  This  is  a  direct,  personal  and  absolute  obligation ; 
and,  whilst  the  master  may  delegate  these  duties  to  an  agent, 
such  agent  stands  in  the  place  of  his  principal,  and  the  latter 
is  responsible  for  the  acts  of  such  agent : "  Paxsok,  C.  J.,  in 
Lewis  V.  Seifert,  116  Pa.  647.  And  see  Geay,  C.  J.,  in  Hol- 
den  V.  Railroad  Co.,  129  Mass.  276. 

1.  The  point  is  now  made  for  the  first  time  that  the  plaint- 
iff *s  statement  was  not  as  broad  as  the  proofs ;  and  that  therefore 
a  trial  on  the  merits,  on  evidence  admitted  without  objection, 
is  to  be  set  aside.     But  both  the  courts  and  the  legislature 
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have  long  since  determined  that  mere  incompleteness  of  state- 
ment sh^  not  defeat  justice,  but  instead  shall  always  be  amend- 
able: Patton  V.  Railway  Co.,  96  Pa.  174;  Bolton  v.  King,  105 
Pa.  78;  Quick  v.  Miller,  108  Pa.  67.  In  Jones  v.  Freyer,  8 
W.  N.  865,  where  there  was  no  declaration  at  all,  the  Supreme 
Court  refused  to  reverse  after  a  trial  on  the  merits.  And  it  is 
said  it  was  error  to  submit  the  question  whether  McFadden 
was  a  fellow-workman  to  the  jury.  But  the  court  had  accu- 
rately and  exhaustively  instructed  as  to  who  was,  or  who  was 
not  a  fellowHservant.  Having  given  the  jury  the  correct  rule, 
if  the  defendant  required  more  it  was  its  duty  to  ask  express 
instructions:  Fox  v.  Fox,  96  Pa.  60. 

2.  A  master  is  bound,  when  employing  a  servant,  to  provide 
for  the  servant  a  safe  working  place  and  machinery.  It  may 
be  that  the  persons  by  whom  buildings  and  machinery  are  con- 
structed are  servants  of  the  common  master,  but  this  does  not 
relieve  him  of  his  obligation  to  supply  buildings  and  machinery 

adequate  for  working  use Nor  are  those  agents  who 

are  charged  with  the  business  of  suppljdng  the  necessary  ma- 
chinery to  be  regarded  as  fellow-servants,  but  rather  as  charged 
with  the  duty  which  the  master  owes  to  the  servant,  and  the 
neglect  of  such  agents  is  to  be  regarded  as  the  neglect  of  the 
master :  Ford  v.  Fitchburg  R.  Co.,  110  Mass.  240 ;  Penna.  etc. 
R,  Co.  V.  Mason,  109  Pa.  801 ;  Hough  v.  Railway  Co.,  100  U. 
S.  214;  Lewis  v.  Seifert,  116  Pa.  628.  The  servant  takes 
upon  himself  the  natural  and  ordinary  risks  incident  to  the 
performance  of  his  services :  Farwell  v.  Railroad  Co.,  4  Mete. 
49;  O'Donnell  v.  Railroad  Co.,  59  Pa.  248;  Wharton  on  Negl., 
2d  ed.,  §§  206,  208,  209,  214,  287 ;  and  the  diligence  to  be  ex- 
ercised by  the  master  is  to  be  in  proportion  to  the  hazard  of 
the  service :  Chapman  v.  Railroad  Co.,  65  N.  Y.  579 ;  Penna. 
R.  Co.  V.  Books,  57  Pa.  889;  Huntingdon  R.  Co.  v.  Decker, 
82  Pa.  124;  Weger  v.  Railroad  Co.,  55  Pa.  468. 

Opinion,  Mb.  Jitstiob  McCollum: 

In  considering  the  portion  of  the  charge  which  constitutes 
the  first  specifications  of  error,  regard  must  be  had  to  what 
precedes  it.  The  learned  judge  had  correctly  stated  who  were 
feUow-servants,  and  if  the  company  desired  specific  instruc- 
tions on  the  point  of  the  relation  of  McFadden  to  the  appellee. 
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under  their  employment,  it  should  have  requested  them.  In 
the  absence  of  a  request  for  them,  their  omission  cannot  be 
regarded  as  reversible  error. 

The  question  whethef  McFadden  was  competent  to  super- 
intend the  work  of  taking  down  the  pole  was  fairly  raised  by 
his  own  and  Toner's  evidence,  as  witnesses  for  the  company. 
He  was  without  experience  or  instruction  in  that  work,  and  he 
was  never  directed  to  take  charge  of  it.  His  duties  were  de- 
fined by  his  orders,  and  these  were  to  look  after  the  wheeling 
and  handling  of  the  coal ;  and,  in  his  own  language,  ^^  that  was 
all  he  was  concerned  with."  The  conduct  of  Toner,  the  morn- 
ing of  the  accident,  was  confirmatory  of  this  view  of  the  scope 
of  McFadden's  employment.  He  informed  the  company  of 
his  intended  temporary  absence  from  the  work,  and  no  objec- 
tion was  made  to  it,  and  he  requested  and  was  promised  that 
a  man  should  be  sent  to  take  his  place.  These  facts  he  com- 
municated to  McFadden,  who  had  not  the  slightest  intimation 
that  he  was  expected  to  assume  any  duty  of  Toner  in  the  tak- 
ing down  and  care  of  the  pole.  The  company  knew  how  the 
pole  was  supported,  and  that  its  employees  were  engaged  in 
removing  the  coal  from  it,  and  must,  therefore,  have  known 
that  their  safety  required  the  presence  of  a  competent  person 
to  supervise  the  work  of  taking  it  down.  It  knew  McFadden's 
habits,  capacity,  and  duties,  and  the  duties  of  Toner.  Its 
promise  to  send  a  man  to  take  the  place  of  the  latter  was  evi- 
dence of  its  own  understanding  of  its  duty  in  the  premises. 

It  is  too  late  for  the  company  to  object,  after  a  trial  on  the 
merits,  that  the  question  whether  it  had  placed  a  competent 
man  in  charge  of  this  work  was  not  raised  by  the  pleadings. 
These  would  have  been  amended  on  motion  in  the  court  below, 
even  after  verdict,  to  make  the  record  conform  to  what  was 
tried  there,  and  we  consider  an  amendment  as  made  which  is 
of  course  :  Jones  v.  Freyer,  8  W.  N.  865 ;  Bolton  v.  King, 
105  Pa.  78.  It  is  not  claimed  that  the  learned  judge  erred  in 
his  statement  to  the  jury  of  the  duties  of  the  company  to  its 
employees,  but  it  is  contended  that  he  should  have  charged 
that  these  had  all  been  performed  in  this  case.  But,  as  already 
indicated,  we  think  the  question  wl^ether  a  competent  man 
was  placed  in  charge  of  the  pole  was  for  the  jury.  It  is  a  suf- 
ficient answer  to  the  other  criticisms  of  that  part  of  the  charge 


Digitized  by  LjOOQIC 


Pa.]  TRAINOR  v.  RAILROAD  CO.  159 

Opinion  of  the  Court. 

contained  in  the  first  specification  that  the  mere  omission  ol 
an  instruction  not  asked  for  is  not  cause  for  reversing  a  judg- 
ment. 

The  remaining  specifications  may  be  considered  together. 
They  are  based  on  the  denial  of  the  written  points  submitted 
by  the  company,  and  each  of  these  concluded  with  a  request 
for  a  peremptory  instruction  to  find  for  the  defendant. 

An  employee  assumes  risks  which  are  patent,  and  latent  risks 
of  which  he  is  informed.  In  the  case  before  us,  the  pole  was 
not  held  in  place  by  guys,  and  it  was  not  set  in  the  ground. 
Its  only  support  was  the  coal  pile  around  it.  As  the  support 
was  weakened  by  the  removal  of  the  coal,  it  was  liable  at  any 
moment  to  fall  upon  and  crush  the  men  working  at  its  base. 
The  company  knew  this,  but  did  not  advise  its  coal-handlers  of 
the  danger  to  which  they  were  exposed.  It  was  a  danger 
which  was  not  patent  to  one  in  ignorance  of  the  facts  and  whose 
experience  and  observation  had  taught  him  that  such  poles 
were  either  held  in  place  by  guys,  or  securely  set  in  the  ground. 
The  same  appliances  which  kept  the  pole  in  position  while  the 
coal-pile  was  being  formed  about  it,  would  have  held  it  securely 
there  while  the  coal  was  being  removed  from  it.  These  con- 
sisted of  guys,  which  were  taken  away  when  the  pile  was 
formed  and  the  work  of  removing  it  began.  It  seems  from  the 
testimony  of  Berger  that  the  guys  were  taken  away  when  the 
pile  was  complete,  upon  the  theory  that  they  were  no  longer 
of  use  there,  and  might  be  in  the  way  of  other  guys  supporting 
other  pole?  in  close  proximity.  As  a  substitute  for  the  security 
afforded  by  these,  a  plan  was  adopted  for  taking  down  the  pole 
while  the  work  of  removing  the  coal  was  in  progress.  Two 
poles  were  taken  down  safely  in  pursuance  of  this  plan ;  but 
the  third  pole,  to  which  the  apparatus  was  attached  for  the  pur- 
pose of  taking  it  down,  fell  among  the  workmen,  killing  two 
of  them  instantly,  and  seriously  injuring  others.  It  is  obvious, 
from  the  description  of  the  plan,  that  its  successful  execution 
required  the  vigilant  superintendence  of  a  competent  person, 
and  even  thus,  speaking  for  myself,  it  was  dangerous.  A 
slight  inconvenience  or  expense  may  have  been  saved  by  it, 
but  these  can  have  no  weight  in  a  matter  affecting  the  safety 
of  the  workmen. 

The  master  owes  to  the  servant  the  duty  of  providing  a  rea- 
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sonably  safe  place  to  work  in,  and  reasonably  safe  appliances 
with  which  to  do  the  work ;  and  the  delegation  of  this  duty  to 
an  agent  or  independent  contractor  will  not  relieve  the  master 
from  responsibility  for  an  injury  to  the  servant  resulting  from 
its  neglect.  And,  if  there  is  any  default  in  the  selection  of  the 
other  servants,  or,  in  continuing  them  in  their  places  after  they 
have  proved  incompetent,  the  master  is  answerable  for  an  in- 
jury to  another  servant,  which  is  the  consequence  of  such  de- 
fault: Lewis  V.  Seifert,116  Pa.  628;  Weger  v.  RaiLroad  Co., 
55  Pa.  460. 

An  examination  of  this  record  having  failed  to  satisfy  us  that 
there  is  any  substantial  error  in  it,  the  speciflcations  are  over- 
ruled, and 

The  judgment  is  affirmed. 


— j^7   ESTATE  OF  MARY  A.  CORSON,  DECEASED. 

APPEAL  BY  SABAH  YEAKEL,  EXBX.  OF  MARIA  COBSON, 
DECEASED,  FBOM  THE  OBPHANS'  COITRT  OP  MONTGOMERY 
COUNTY. 

Argued  February  8, 1890— Decided  October  18, 1800. 
[To  be  reported.] 

1.  When  an  aocountant  in  the  Orphans^  Coort  is  called  for  cross- 
examination  by  an  exceptant  seeking  a  surcharge,  and  is  examined  as 
to  matters  occurring  before  the  death  of  his  decedent,  he  thereby  be- 
comes a  competent  witness,  in  his  own  behalf,  as  to  relevant  matters 
occurring  before  or  after  the  decedent^s  death :  §  7,  act  of  May  23, 1887, 
P.  L.  160. 

(a)  Property,  alleged  to  be  of  the  estate  of  a  decedent,  was  claimed  by  the 
aocountant  as  a  gift  from  the  decedent  in  her  lifetime.  Evidence  was 
submitted  that,  at  the  time  of  the  gift,  the  decedent  was  illiterate,  that 
the  accountant  was  her  spiritual  adviser,  and  that  he  aided  her  also  with 
his  advice  and  services  in  the  management  of  her  business : 

2.  The  auditor,  placing  upon  the  accountant  the  burden  of  proof  as  to  the 
validity  of  the  gift,  his  finding  from  sufficient  testimony,  with  the  ap- 
proval of  the  Orphans'  CJourt,  that  the  gift  was  the  free  and  intelligent 
act  of  the  donor  and  that  it  was  not  effected  by  fraud  or  undue  influence 
on  the  part  of  the  donee,  will  not  be  disturbed. 
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3.  One  claiming  to  be  the  owner  of  bonds  and  shares  of  stock,  in  the  pos- 
session of  an  executor  who  has  charged  himself  with  them  in  his  ac- 
count, cannot  assert  title  to  the  securities  adversely  to  the  estate,  and 
seek  to  recover  them  in  a  proceeding  in  the  Orphans^  Court,  on  exceptions 
filed  to  the  executor^s  account. 

Before  Paxson,  C.  J.,  Stbbbett,  Gbbbn,  Clabk,  Wil- 
liams, McCoLLUM  and  Mitohell,  J  J. 

No.  888  January  Term  1889,  Sup.  Ct.;  court  below,  number 
and  term  not  given. 

On  July  29, 1887,  Rev,  J.  Q.  McAtee  filed  his  first  account 
as  executor  of  the  will  of  Mary  A.  Corson,  deceased,  showing 
a  balance  for  distribution  of  $11,819.  To  this  account,  Maria 
Corson,  the  mother  of  the  testatrix,  filed  exceptions,  alleging, 
inter  alia,  that  the  accountant  should  be  surcharged  with  a  U. 
S.  bond  for  $1,000  and  100  shares  of  North.  Pac.  R.  Co.  stock, 
as  of  the  estate  of  the  decedent,  and  that  certain  U.  S.  bonds 
for  $2,400, 66  shares  of  North.  Pac.  R.  Co.  stock,  and  8^  shares 
of  Jefferson  Fire  Ins.  Co.  stock,  accounted  for  as  part  of  the 
estate  of  the  decedent,  were  the  property  of  the  exceptant  and 
should  be  transferred  to  her.  Thereupon,  the  account  and  the 
exceptions  thereto  were  referred  to  Mr,  JS.  JE.  Chain  as  auditor. 

At  the  hearing  before  the  auditor,  the  exceptant  called  Rev. 
J.  Q.  McAtee,  the  accountant,  as  if  on  cross-examination.  The 
witness,  being  shown  a  folded  paper,  was  asked : 

Mr.  Fox:  Q.  Do  you  recognize  that  paper?  Is  that  your 
handwriting  on  the  back  of  it?  A.  I  think  that  is  my  hand- 
writing, taken  at  the  time  we  appraised  John  Lentz's  estate.  I 
was  one  of  the  appraisers,  with  Levi  Streeper.  Q.  You  made 
it  in  my  ofiSce,  did  you  not?    A.  I  cannot  swear  to  that. 

Mr,  Hunsicker :  Q.  Which  part  do  you  mean  is  in  your  writ- 
ing? A.  The  lead  pencil  only.  I  cannot  swear  when  I  made 
it.  Q.  On  the  back  of  the  paper?  A.  The  back  of  the  paper 
is  my  writing,  but  I  cannot  tell  where  I  made  it. 

Mr.  Fox :  Q.  Try  to  recollect  if  you  did  not  make  it  in  my 
office  on  my  table.     A.  I  cannot  recollect  it.* 

*  This  pencil  writing  was  a  memorandum  indorsed  on  a  rough  copy  of 
the  inycntory  of  the  estate  of  John  Lentz,  deceased,  apparently  a  summary 
of  the  items  thereof,  and  footing  up  $8,429.36.    The  memorandum  was 

Vol.  oxxxvn— 11 
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At  a  subsequent  meeting,  the  testimony  in  behalf  of  the  ac- 
countant was  taken,  when  the  accountant  was  recalled  and  his 
counsel  proposed  to  "  prove  by  this  witness  things  that  trans- 
pired in  the  lifetime  of  Mary  Ann  Corson,  as  well  as  things 
that  have  transpired  since. "  Being  objected  to,  the  auditor 
admitted  the  offer  and  noted  an  exception  ^^both  to  the  com- 
petency of  the  witness  and  as  to  the  testimony,"  The  account- 
ant was  then  examined  at  length,  as  to  matters  occurring  in  the 
lifetime  of  his  decedent.  The  accountant's  wife  was  also  ex- 
amined, general,  in  his  behalf. 

In  his  report,  the  auditor  found  from  the  testimony  sub- 
mitted including  that  of  the  accountant,  that  Mary  A.  Corson, 
the  decedent,  died  on  June  24,  1886,  aged  about  sixty-three 
years.  She  was  the  daughter  and  only  child  of  Maria  Corson, 
who  was  aged  about  ninety  years,  and  blind.  John  Lentz,  an 
uncle  of  Mary  A.  Corson,  had  died  in  1884,  having  bequeathed 
and  devised  to  her  all  his  estate,  inventoriBd  at  $8,429.86,  in- 
cluding 120  shares  of  North.  Pac.  R.  Co.  stock,  8^  shares  of 
Jefferson  Fire  Ins.  Co.  stock,  and  $1,060  in  U.  S.  bonds.  Mary 
A.  Corson  was  made  the  executrix  of  the  will  of  her  uncle,  and 
received  letters  testamentary  thereon  on  March  5,  1884,  She 
was  illiterate,  and  in  their  business  she  and  her  mother  relied 
upon  the  advice  and  assistance  of  Rev.  McAtee,  the  account- 
ant, who  was  the  clergyman  in  charge  of  the  church  to  whicli 
she  belonged.  In  September,  1884,  Mr.  McAtee  aided  to  have 
the  120  shares  of  railroad  stock  transferred  to  Miss  Corson. 
He  had  advanced  to  her  money  for  certain  purposes,  and  after- 
wards accompanied  her  to  Philadelphia,  ^^  and  at  the  house  of 
Drexel  &  Co.,  on  January  5, 1885,"  as  reported  by  the  auditor, 
^^  she  sold  and  he  purchased  of  her,  at  the  then  market  rates,  a 
$1,000  U.  S.  bond,  she  paying  him  the  amounts  so  loaned  her. 
This  amount  had  been  loaned  her  in  two  sums,  one  of  $550, 
and  the  other  of  $375." 

On  January  12,  1885,  Miss  Corson,  in  company  with  Mr. 
McAtee,  went  to  the  Guarantee  Trust  Co.  in  Philadelphia, 
where  she  kept  her  securities,  and  "  she  transferred  100  shares 


offered  in  evidence  and  objected  to,  but  it  did  not  appear  that  the  offer  was 
admitted.  John  Lentz  had  died  in  February,  1884  ;  letters  on  his  estate 
were  issued  to  Mary  A.  Corson,  the  accountants  decedent,  in  March,  1884. 
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of  the  preferred  stock  of  the  North.  Pac.  R.  Co.  to  Mr.  McAtee," 
as  reported  by  the  auditor,  "  at  the  same  time  declaring  that  it 
was  so  transferred  because  he  had  been  a  friend  both  to  her 
and  her  mother,  as  compensation  for  his  services.  The  gift 
of  this  large  portion  of  her  personal  estate  was  made  with  the 
knowledge  of  and  approbation  of  her  mother,  Maria  Corson, 
and  without  solicitation  on  his  part.  ....  Shortly  after  this, 
McAtee,  in  February,  1886,  sold  the  100  shares  of  North.  Pac. 
R.  Co.  stock,  so  as  aforesaid  transferred  to  him,  at  Drexel  & 
Co.'s  oflBce  in  Philadelphia,  for  $3,775,  cash.  Of  this  fact 
both  Mary  and  her  mother  were  informed  and  expressed  their 
approval  thereof." 

On  January  14, 1886,  Mary  A.  Corson  and  Maria  Corson,  her 
mother,  each  executed  a  will.  About  April  14,  1885,  Maria 
Corson  transferred  to  Mary  Ann  Corson,  $2,400  U.  S.  bonds, 
which  had  been  her  own  property.  These  bonds  were  regis- 
tered and  new  certificates  therefor  were  issued  to  Miss  Corson. 
And  in  January,  1886,  Mrs.  Corson  transferred  to  her  daughter 
3'  shares  of  Jefferson  Fire  Ins.  Co.  stock,  and  at  a  later  date 
66  shares  of  North.  Pac.  R.  Co.  stock.  The  auditor  found  the 
circumstances  under  which  each  of  these  transfers  were  made. 

The  wills  of  Mary  A.  Corson  and  her  mother,  before  referred 
to,  were  executed  in  the  full  belief  and  expectation  that  Miss 
Corson  would  survive  her  mother,  but  on  June  24,  1886,  as 
stated,  Mary  A.  Corson  died,  leaving  a  later  will  executed  by 
herself  on  February  19, 1886,  wherein  Rev.  McAtee  was  made 
a  legatee  of  $1,200  and  also  the  executor.  This  last  will  was 
admitted  to  probate  on  July  1, 1886,  and  on  July  19,  1886, 
Maria  Corson  entered  an  appeal  from  the  decree  of  the  register 
admitting  said  will  to  probate,  but  after  a  protracted  contest 
the  will  was  established.  Mr.  McAtee,  as  executor  of  the 
will,  on  July  22, 1886,  filed  an  inventory  which  included  the 
$2,400  U.  S  bonds,  the  66  shares  of  railroad  stock,  and  the 
3 J  shai^s  ''£  'he  insurance  company  stock. 

Upon  the  subject  of  the  exceptions  relating  to  the  $2,400 
U.  S.  bonds,  the  66  shares  of  railroad  stock,  and  the  insurance 
stock,  the  auditor  reported  as  follows : 

It  is  in  evidence  that  a  bill  in  equity  is  pending,  in  which 
said  Maria  Corson  is  plaintiff  and  in  which  it  is  sought  to  can- 
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eel  these  transfers.  It  is  submitted  that  by  this  bill  the  plaint- 
iff has  sought  the  proper  forum  in  which  to  accomplish  the  end 
desired.  If  these  bonds  and  stocks  belong  to  the  estate  of 
Mary  Ann  Corson,  then  they  must  be  disposed  of  as  her  will 
directs.  If,  on  the  contrary,  they  belong  to  Maria  Corson, 
then  they  do  not  compose  Mary  Ann  Corson's  estate  and  the 
Orphans'  Court  has  no  jurisdiction  over  them.  Much  testi- 
mony was  taken  in  regard  to  this  ownership,  but,  the  auditor 
believing  that  in  this  proceeding  the  court  has  no  jurisdiction, 
he  refrains  from  making  any  report  relating  to  said  ownership, 
and  from  expressing  any  opinion  upon  that  question 

— As  to  the  exceptions  relating  to  the  gift  of  the  100  shares 
of  North.  Pac.  R.  Co.  stock,  the  auditor,  considering  Hunter  v. 
Atkins,  10  Eng.  Ch.  186 ;  Huguenin  v.  Baseley,  14  Ves.  273 
(2  Lead.  C.  in  Eq.  1166) ;  Greenfield's  Est.,  14  Pa.  489;  Dar- 
lington's App.,  86  Pa.  612;  Cuthbertson's  App.,  97  Pa.  168; 
Wilson's  App.,  99  Pa.  546;  Miskey's  App.,  107  Pa.  611,  re- 
ported as  follows : 

The  question  now  to  be  considered  is,  has  McAtee  shown 
affirmatively  that  this  gift  to  him  of  100  shares  of  North.  Pac. 
R.  Co.  stock  was  the  free  and  voluntary  act  of  the  donor's 
mind  uninfluenced  by  him  or  any  one  acting  for  him  ?  If  it 
was,  then  it  will  stand ;  for,  though  no  power  of  revocation  is 
reserved  in  the  gift,  yet  this  fact  will  not  affect  the  question, 
for  it  is  not  the  donor  who  now  seeks  to  annul  it,  but  a  volun- 
teer, to  wit,  the  heir  of  the  donor,  who  stands  on  the  same 
footing  with  the  donee,  who  is  also  a  volunteer.  Beside,  as  is 
remarked  by  Judge  Knox  in  Greenfield's  Est.,  24  Pa.  282, 
"  There  is  no  rule  of  law  or  morals  which  prevents  ministers 
of  the  gospel  from  receiving  gifts,  large  or  small,  from  their 
parishioners,  or  from  other  persons  not  belonging  to  their  con- 
gregations." 

Now,  in  answering  this  question,  the  auditor  feels  that  in 
this  case,  as  in  other  cases,  he  must  be  governed  by  the  weight 
of  the  testimony.  While  Mr.  McAtee  was  the  agent  of  the 
donor,  and  also  her  spiritual  adviser,  yet  we  fail  to  find  evi- 
dence to  show  any  influence  exerted  by  the  donee  which  affects 
the  validity  of  the  gift.  The  only  evidence  upon  the  subject, 
having  reference  to  the  transfer  of  this  stock  is  that  given  by 
himself,  in  which  he  says  she  wished  him  to  take  her  to  Phil- 
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adelphia,  that  she  wanted  to  make  him  a  gift ;  that  he  did  go 
with  her,  and  she  said  she  wished  to  give  him  some  North.  Pac. 
R.  Co.  stock ;  that  the  Guarantee  Trust  Company  was  the 
place  to  go  to ;  that  he  introduced  her  to  Mr.  Gilroy,  the  sec- 
retary and  treasurer  of  the  company ;  he  then  left ;  in  his  ab- 
sence, and  without  his  knowledge  of  the  character  or  amount 
of  the  gift,  she  then  made  to  him  a  transfer  of  100  shares  of 
stock ;  that  on  his  return,  the  act  had  been  done  and  she  then 
handed  him  the  cei*tiiicate  transferred,  and  told  him  it  was  a 
gift  to  him  for  his  kindness  to  her  and  her  mother.  This  is 
corroborated  by  Mr.  Gilroy.  The  fact  of  this  gift  was  com- 
municated to  the  mother,  the  present  exceptant,  and  confirmed 
by  her  at  the  time,  or  shortly  after.  That  it  was  referred  to 
and  confirmed  by  the  donor  and  by  the  present  exceptant,  is 
further  corroborated  by  the  testimony  of  Mrs.  Hattie  Bean, 
Miss  Mary  Hallman  and  by  Mrs.  McAtee. 

This  testimony  is  uncontradicted,  and  would  seem  to  confirm 
the  g^  as  a  free  and  uninfluenced  act  of  the  donor's  mind,  and 
hence  I  am  constrained  to  report  that  it  cannot  now  be  annulled. 
I  may  add  that  we  have  no  right,  in  the  decision  of  this  ques- 
tion, to  consider  the  propriety  of  the  donor  making  the  gift, 
nor  of  the  donee,  under  the  circumstances,  accepting  the  same. 

The  auditor  having  reported  a  distribution  in  accordance 
with  his  findings  of  fact^and  law,  Maria  Corson  filed  exceptions 
alleging  that  the  auditor  erred,  inter  alia: 

2.  In  not  deciding  that  the  gift  of  the  100  shares  of  North. 
Pac.  R.  Co.  stock  to  Mr.  McAtee  was  void  in  law. 

4.  In  not  finding  that  the  said  McAtee  should  forthwith 
transfer  to  exceptant  her  $2,400  U.  S.  bonds,  her  66  shares 
North.  Pac.  R.  Co.  stock,  and  her  3i  shares  Jefferson  Fire  Ins. 
Co.  stock. 

6.  In  admitting  the  testimony  of  Mr.  McAtee  as  to  matters 
which  occurred  in  the  lifetime  of  the  decedent. 

14.  In  not  surcharging  the  accountant  with  the  value  of  the 
fl,000  bond  of  the  decedent,  unaccounted  for  except  by  his 
own  illegal  testimony. 

Said  exceptions  having  been  argued,  the  court,  Swabtz,  P. 
J.,  dismissed  them,  confirmed  the  report  of  the  auditor,  and 
entered  a  final  decree  accordingly.     Thereupon,  the  exceptant 


Digitized  by  LjOOQIC 


166  EASTERN  DISTRICT,  1890.  [187 

Arguments. 

having  died,  her  executrix,  Sarah  Yeakel,  took  this  appeal, 
specifying  that  the  court  erred  in  dismissing  the  several  excep- 
tions filed  and  in  confirming  the  auditor's  report. 

Mr,  Gilbert  R.  Fox^  Jr.^  and  Mr.  N.  H.  Larzelere  (with  them 
Mr.  Gilbert  H.  Fox%  for  the  appellant : 

1.  The  accountant  should  have  been  surcharged  with  the 
value  of  the  100  shares  railroad  stock.  Being  the  confidential, 
trusted  agent,  as  well  as  the  spiritual  adviser  of  the  party,  he 
could  not  take  such  a  gift.  The  sting  of  disability  was  in  the 
situation.  It  would  be  so,  even  if  the  evidence  was  clear  that 
she  was  of  ordinary  intellect ;  but  it  was  plain  that  she  was 
weak  and  easily  overcome  by  the  persuasion  or  the  conti-ol 
which  a  sharp,  shrewd  business  man,  like  this  executor,  would 
acquire  over  such  a  person  by  constant  attention  and  flattery. 
Her  acts,  in  giving  away  three  fourths  of  her  estate,  show  her 
weakness,  independently  of  other  testimony. 

2.  The  relation  of  confidence  which  Mc  Atee  sustained  to  the 
decedent  as  spiritual  adviser,  as  the  custodian  of  all  her  secu- 
rities, and  as  her  trusted  agent  transacting  all  her  business, 
made  it  impossible  that  the  gift  should  stand:  2  Lead.  Cas.  in 
Eq.,  1192;  Shelford  on  Lunacy,  2  Law.  L.  266-269,  270-278; 
Gibson  v.  Jeyes,  6  Ves.  266;  Hill  on  Trustees,  166;  2  Story's 
Eq.,  §  218 ;  Hatch  v.  Hatch,  9  Ves.  292 ;  Chesterfield  v.  Janssen, 
2  Ves.  Sr.  126 ;  Hull  v.  Perkins,  6  Wend.  681 ;  Greenfield's 
Est.,  14  Pa.  606  ;  Caldwell  v.  Anderson,  104  Pa.  204 ;  Archer 
V.  Hudson,  7  Beav.  661;  Darlington's  App.,  86  Pa.  612; 
Miskey's  App.,  107  Pa.  680 ;  Cuthbertson's  App.,  97  Pa.  168 ; 
Wilson's  App.,  99  Pa.  646 ;  Wilson  v.  Mitchell,  101  Pa.  606. 

8.  As  to  the  $1,000  U.  S.  bond.  The  only  evidence  that  it 
had  been  transferred  to  the  accountant  was  his  own  testimony, 
which  was  inadmissible.  Besides,  under  all  the  circumstances, 
his  unsupported  testimony  was  not  entitled  to  credit.  And,  as 
to  the  $2,400  U.  S.  bonds,  the  railroad  and  insurance  stocks, 
the  transfer  of  them  to  Mary  Ann  was  without  consideration, 
and  there  was  no  occasion  for  it.  The  accountant  charged 
himself  with  these  items  in  his  account ;  his  account  was  in  the 
jurisdiction  of  the  court,  and  the  court  not  only  had  the  power, 
but  it  was  its  duty,  to  do  complete  justice  between  the  parties : 
Kittera's  Est.,  17  Pa.  422 ;  Whiteside  v.  Whiteside,  20  Pa.  474  ; 
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Shollenberger's  App.,  21  Pa.  387 ;  Johnson's  App.,  114  Pa. 
139 ;  Otterson  v.  Gallagher,  88  Pa.  357 ;  Miskimins'  App.,  114 
Pa.  633 ;  Neill's  Est.,  19  W.  N.  383 ;  Mussleman's  App.,  66  Pa. 
480;  Postlethwaite's  App.,  68  Pa.  480;  Black  v.  Black,  34  Pa. 
367;  Dundas's  Est.,  73  Pa.  474;  Patterson's  App.,  116  Pa.  9; 
McMurray's  App.,  101  Pa.  427. 

Mr.  Joseph  Fomance  and  Mr.  Charles  Hunsickery  for  the  ap- 
pellee: 

1.  The  auditor  bases  his  finding  that  the  100  shares  of  rail- 
road stock  was  a  gift  from  Miss  Corson  to  Mr.  Mc Atee,  the  free 
and  uninfluenced  act  of  the  donor's  mind,  upon  the  uncontra- 
dicted testimony  of  seven  witnesses.  Although  the  burden  of 
proof  was  placed  on  the  donee  to  establish  the  fairness  of 
the  transaction,  and  that  the  gift  was  not  procured  by  fraud, 
concealment,  or  other  improper  means,  and  that  the  donor  had 
full  knowledge  of  its  character,  extent  and  value,  he  certainly 
established  it  beyond  all  doubt.  In  addition  to  the  cases  cited 
by  the  auditor,  reference  is  made  to  Pringle  v.  Pringle,  69  Pa. 
286  ;  Russell's  App.,  76  Pa.  269. 

2.  A  study  of  the  testimony  (reviewed)  will  show  that  it 
was  impossible  for  the  auditor  to  come  to  any  other  conclusion. 
Moreover,  the  finding  of  the  auditor  upon  the  facts,  which  has 
been  approved  by  the  court  below,  will  not  be  disturbed  on  ap- 
peal except  for  flagrant  error:  Burroughs's  App.,  26  Pa.  264 
Whiteside's  App.,  23  Pa.  114;  Mellon's  App.,  32  Pa.  121 
Landis  v.  Scott,  32  Pa.  496 ;  Robinett's  App.,  36  Pa.  174 
Bellinger's  App.,  71  Pa.  426 ;  Sawtelle's  App.,  84  Pa.  306;  Mc- 
Connell's  App.,  97  Pa.  31 ;  Loomis's  App.,  22  Pa.  312 ;  Bull's 
App.,  24  Pa.  286 ;  Bolton's  App.,  3  Gr.  204 ;  Chew's  App.,  46 
Pa.  228 ;  Gilbert's  App.,  78  Pa.  266 ;  Bedell's  App.,  87  Pa.  610. 

3.  Mr.  McAtee  was  clearly  a  competent  witness  under  §  7,  act 
of  May  23,  1887,  P.  L.  160 :  "  Such  person,  so  cross-examined, 
shall  become  thereby  a  fully  competent  witness  for  the  other 
party  as  to  all  relevant  matters,  whether  or  not  these  matters 
were  touched  upon  in  his  cross-examination."  And,  as  to  the 
$2,400  in  U.  S.  bonds,  the  railroad  and  the  insurance  stocks, 
claimed  as  the  property  of  the  exceptant  adversely  to  the  es- 
tate of  the  decedent,  the  auditor  properly  decided  that  the 
Orphans'  Court  had  no  jurisdiction,  and  that  this  claim  must 
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be  determined  in  the  pending  proceeding  in  equity :  Groff  v. 
Groff,  14  S.  &  R.  181;  Weyand  v.  WeUer,  89  Pa,  448;  Har- 
risburg  N.  Bank's  App.,  84  Pa.  880 ;  McBride's  App.,  72  Pa. 
480 ;  Braman*s  App.,  89  Pa.  78 ;  Winton's  App.,  Ill  Pa.  887. 

Opinion,  Mb.  Justice  McCollum  : 

The  accountant  was  a  competent  witness  in  his  own  behalf, 
as  to  all  relevant  matters,  after  the  exceptant  had  compelled 
him  to  testify  as  if  under  cross-examination :  §  7,  act  of  May  23, 
1887,  P.  L.  160.  His  credibility,  like  that  of  any  other  wit- 
ness, was  for  the  auditor,  who,  in  weighing  his  testimony, 
should  and  presumably  did  have  due  regard  to  his  position  and 
interest  in  the  cause.  His  explanation  of  the  transfer  to  him 
of  the  $1,000  United  States  bond  was  complete,  clear,  and  un- 
contradicted by  any  evidence,  direct  or  circumstantial,  and  it 
showed  that  he  purchased  the  bond  and  paid  full  value  for  it. 
This  explanation  was  satisfactory  to  and  credited  by  the  au- 
ditor, and  he  therefore  refused  to  surcharge  the  accountant 
with  the  value  of  the  bond.  He  could  not  have  done  other- 
wise, without  palpable  and  arbitrary  disregard  of  undisputed 
testimony. 

The  gift  of  one  hundred  shares  of  the  preferred  stock  of  the 
Northern  Pacific  Railroad  Company  was  made  on  the  12th  of 
January,  1885,  and  the  donor  died  on  the  24th  of  June,  1886. 
It  was  repeatedly  acknowledged  and  confirmed  by  her  in  con- 
versation with  friends,  and  she  never  evinced  any  disposition 
to  recall  or  impeach  it.  It  was  advised  and  afterwards  approv- 
ed by  her  mother,  under  whom  the  appellant  claims.  The 
relations  between  the  donor  and  donee  were  such  as  cast  upon 
the  latter  the  burden  of  showing  that  the  gift  was  the  free» 
intelligent,  and  uninfluenced  act  of  the  former.  If  it  was,  her 
right  to  make  it  cannot  be  successfully  questioned,  and  he 
might  lawfully  accept  it.  That  she  did  precisely  what  she  in- 
tended to  do  is  not  denied,  and  that  she  had  an  intelligent 
comprehension  of  what  she  was  doing  is  apparent  from  the  un- 
contradicted evidence.  The  learned  auditor,  stai-ting  with  the 
presumption  against  the  donee  arising  from  the  relations  of 
the  parties,  found  from  the  testimony,  with  the  approval  of 
the  Orphans'  Court,  that  the  gift  was  the  free  act  of  the  donor, 
and  that  there  was  no  taint  of  fraud  or  undue  influence  in  it. 
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If  this  finding  was  authorized  by  the  evidence  we  cannot  set  it 
aside.  It  appears  that  the  donor,  more  than  a  year  subsequent 
to  the  gift,  executed  a  will  in  which  she  gave  to  the  donee  a 
legacy.  This  will  was  attacked  by  her  mother  upon  the 
ground  that  it  was  the  product  of  undue  influence  exercised 
over  the  testatrix  by  the  present  accountant.  The  will  was 
sustained,  and  the  decision  of  the  Orphans'  Court  refusing  an 
issue  was  not  appealed  from.  It  is  not  pretended  that  the 
testatrix  had  more  capacity,  or  that  the  accountant  had  less 
influence  with  her,  when  she  executed  the  will  than  when  she 
made  the  gift.  We  have  carefully  read  and  considered  all  the 
evidence  submitted  to  the  auditor,  and,  in  view  of  it,  are  un- 
able to  say  that  he  erred  in  finding  that  the  gift  was  the  free, 
uninfluenced  act  of  the  donor. 

We.  approve  the  refusal  to  decree  that  the  stocks  and  bonds 
received  by  the  decedent  from  her  mother  be  transferred  to  the 
estate  of  the  latter.  A  suit  in  equity  for  the  recovery  of  these 
securities  was  then  pending  in  the  Court  of  Common  Pleas, 
and  that  was  the  proper  tribunal  to  settle  the  questions  raised 
by  the  bill  and  answer.  It  had  undoubted  jurisdiction  of  the 
subject,  and  was  proceeding  in  due  course  to  a  decision. 
The  appellant  is  seeking  to  recover  specific  securities,  in  the 
possession  of  the  executor  of  the  estate  of  Mary  Ann  Coraon, 
upon  the  ground  that  the  title  to  them  is  in  the  estate  of 
Maria  Corson.  The  executor  of  the  former  estate  has  filed  an 
account  in  the  Orphans'  Court,  in  which  he  is  charged  with 
these  securities.  But,  what  standing  has  the  appellant  to 
object  to  this  ?  It  is  an  act  which  does  not  prejudice  any  title 
of  the  estate  she  represents,  and  she  is  not  contesting  it  as  heir, 
creditor,  or  legatee  of  the  estate  of  which  the  accountant  is 
executor.  It  is  a  novel  proposition  that  a  party  who  asserts 
title  to  a  chose  in  action  in  possession  of  and  claimed  by  an 
estate,  may  recover  it  in  an  audit  on  exceptions  to  the  ex- 
ecutor's account. 

Decree  affirmed,  and  appeal  dismissed  at  the 
costs  of  the  appellant. 
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COMMONWEALTH  v.  HOOPES  MARSHALL, 

APPEAL  BY  DEFENDANT  FBOM  THE  GOUBT  OF  QITABTEB  SES~ 
8ION8  OF  OHESTEB  COUNTY. 

Argued  February  10, 1880— Decided  October  18, 1890. 

Where  one  is  indicted  for  obstructing  a  long-used  public  highway,  by  the 
erection  of  a  private  wall  upon  wliat  he  claims  to  be  his  property  line, 
the  question  as  to  his  defence  is,  not  whether  his  wall  is  within  the  lines 
of  the  highway  as  originally  laid  out,  reported  and  confirmed,  but 
whether  it  is  within  its  lines  as  maintained  by  the  supervisors  and  used 
by  the  public. 

Before  Paxson,  C.  J.,  Green,  Clabk,  Williams,  Mc- 
CoLLUM  and  Mitchell,  J  J. 

No.  21  July  Term  1889,  Sup.  Ct. ;  court  below,  number  and 
term  not  given. 

On  January  30, 1889,  the  grand  jury  returned  as  a  true  bill 
an  indictment  charging  Hoopes  Marshall  with  unlawfully  ob- 
structing a  public  highway.     Issue. 

At  the  trial  on  January  81, 1889,  it  was  shown,  in  substance, 
that  one  George  Ashbridge,  by  his  will  made  on  March  30,  , 
1773,  gave  two  roods  of  land  for  a  public  highway,  to  be  laid 
out  north  of  what  at  the  date  of  the  alleged  obstruction  was  the 
land  of  the  defendant ;  that  in  1849,  for  some  reason,  a  pro- 
ceeding was  instituted  in  the  Quarter  Sessions  by  which  a  pulh 
lie  highway  was  laid  out  and  confirmed  by  the  court  to  be 
opened  thirty-three  feet  wide,  with  its  south  line  upon  the  north 
line  of  the  said  land ;  that  the  road  was  afterwards  opened  by 
the  supervisors  and  traveled  by  the  public  until  the  date  of 
this  trial ;  that  there  was  a  fence  on  the  north  side  of  it  which 
had  been  there,  at  the  time  of  the  trial,  for  twenty-five  years, 
but  there  was  evidence  that  it  was  only  about  fifteen  feet  from 
the  centre  of  the  roadway  as  used  by  the  traveling  public ; 
that  there  was  no  fence  on  the  south  side  of  the  road,  until  a 
short  time  before  the  prosecution  was  begun,  when  the  defend- 
ant, having  had  a  survey  of  his  land  made  and  his  north  line 
ascertained,  caused  a  wall  to  be  erected  a  few  inches  within  his 
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line,  as  he  claimed  it,  which  left  for  a  roadway,  as  claimed  by 
the  commonwealth,  a  width  of  but  little  over  sixteen  feet  from 
the  wall  to  the  ditch  on  the  north  side  of  the  road.  Hence  this 
case. 

The  defendant  contended,  as  stated  in  his  History  of  the 
Case,  "  that  the  road  having  been  willed,  laid  out  and  opened 
thirty-three  feet  north  from  his  line,  it  would  remain  so,  until 
changed  under  proceedings  for  that  puipose  in  court." 

At  the  close  of  the  testimony,  the  court,  Waddell,  P.  J., 
charged  the  jury : 

We  say  to  you  that  under  the  circumstances  of  this  case  and 
under  the  evidence,  these  supervisors  must  take  that  road  as 
they  find  it,  and  they  have  no  power  to  change  its  location. 
[If,  in  their  opinion,  it  was  not  thirty-three  feet  wide,  then 
they  had  the  power  to  widen  it,  but  in  thus  widening  it  they 
must  ascertain  as  well  as  they  can  the  centre  of  the  present 
roadbed  and  widen  it  from  that  centre  line  sixteen  and  one  half 
feet  on  each  side.]  *  As  we  have  suggested  before,  in  the 
course  of  the  ti'ial,  if  that  took  down  Mr.  Cloud's  fence,  it 
must  come  down;  it  it  took  down  anybody  else's  fence,  it 
must  come  down.  But  they  cannot  take  the  whole  width  off 
Mr.  Cloud  any  more  than  they  can  take  the  whole  width  off 
Mr.  Marshall.  Now  you  see  gentlemen,  just  how  far,  in  the 
estimation  of  the  court,  the  supervisors  of  that  township  had 
power.  If  we  are  wrong,  then  there  is  an  opportunity  to  cor- 
rect us. 

Now  what  are  the  circumstances  here  ?  Is  there,  from  the 
testimony,  or  from  the  observation  which  you  have  had  the 
opportunity  of  enjoying,  a  well  defined,  beaten  track  for  this 
road  ?  [As  I  said  to  you,  if  there  was  a  fence  upon  the  south 
side,  there  could  be  no  question  whatever,  but  the  absence  of 
that  fence  on  that  side  makes  it  necessary  for  you  to  deter- 
mine the  limit  of  the  roadbed  upon  that  side  of  the  road.]  * 
Is  there  a  well  defined  roadbed  there  ?  Does  the  testimony  in 
the  case,  or  the  observation  which  you  have  made,  satisfy  your 
minds  that  the  roadbed  as  used  and  occupied  and  enjoyed  by 
the  public  for  years  is  defined  on  the  ground?  I  do  not  mean 
by  that,  gentlemen,  are  there  tracks  there  where  wagons  have 
traveled,  but  is  there  a  roadbed  defined,  such  as  is  customary 
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and  usual  in  country  roads  ?  If  it  is,  then  that  is  the  roadbed 
of  this  road,  without  regard  to  Mr.  Ashbridge's  will,  or  with- 
out regard  to  the  laying  out  by  the  former  jury 

The  defendant  has  asked  me  to  charge  you  upon  some  points 
which  he  has  submitted  for  my  consideration,  involving,  as  he 
understands  it,  the  law  in  the  case. 

1.  That  the  evidence  adduced  on  the  part  of  the  defendant 
clearly  shows  that  the  road  in  question  was  laid  out  and  opened 
thirty-three  feet  wide  north  of  the  defendant's  line,  and  upon 
ground  dedicated  to  the  public  by  the  will  of  George  Ashbridge 
and  accepted  as  such  by  the  township ;  the  supervisors  cannot 
now  claim  more  ground  than  thirty-three  feet,  and  the  defend- 
ant must  be  acquitted. 

Answer :  I  cannot  affirm  that  point  in  its  entirety  ;  I  cannot 
say  that  under  the  circumstances  of  this  case  the  defendant 
must  be  acquitted.  I  must  therefore  disaffirm  that  point,  while 
there  are  some  principles  in  it  that  I  would  consider  were  law.* 

2.  That  the  road  in  question  was  laid  out  and  opened  on  the 
ground  willed  by  George  Ashbridge  for  a  public  road,  thirty- 
three  feet  wide  north  of  the  wall  built  by  the  defendant,  and, 
having  once  been  laid  out  and  opened,  cannot  be  altered  except 
by  a  new  and  original  proceeding  according  to  the  road  law. 

Answer :  That  principle  I  affirm ;  there  is  no  question  at  all 
about  that. 

8.  That  if  the  jury  believe  that  Hoopes  Marshall  occupied 
no  part  of  the  public  road  laid  out  and  opened  on  the  ground 
willed  by  George  Ashbridge  for  a  public  road,  the  defendant 
is  not  guilty  of  the  offence  with  which  he  is  charged  and  shall 
be  acquitted. 

Answer :  That  point  is  disaffirmed.* 

4.  That  there  is  no  evidence  in  this  case  for  the  jury  to  find 
that  the  ground  upon  which  the  stone  wall  was  built  was  ever 
taken  and  occupied  by  the  public  for  a  highway  according  to 
law. 

Answer:  That  point  is  disaffirmed.' 

5.  That  under  all  the  evidence  in  this  case  the  court  should 
direct  the  jury  to  acquit  the  defendant. 

Answer :  I  cannot  do  that.  I  must  say  to  you  that  it  is  a 
question  of  fact  for  your  consideration,  in  connection  with  the 
principles  of  law  as  I  have  endeavored  to  explain  them  to  you.* 
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— The  jury  returned  a  verdict  that  the  defendant  was  guilty, 
etc.    A  rule  for  a  new  trial  having  been  discharged,  judgment 
was  passed,  when  the  defendant  took  this  appeal,  assigning 
for  error : 
1-4.  The  refusal  of  defendant's  points.*  *•  * 
6,  6.  The  portions  of  the  charge  embraced  in  [  ]  '^  * 

Mr.  John  J,  Gheeny  for  the  appellant. 

Counsel  cited :  Clark  v.  Commonwealth,  88  Pa.  112 ;  Holden 
V.  Cole,  1  Pa.  808 ;  Fumiss  v.  Fumiss,  29  Pa.  15 ;  McMurtrie 
V.  Stewart,  21  Pa.  822. 

Mr.  Thomas  W.  Fierce  (with  him  Mr.  Thomas  W.  Baldwin^ 
District  Attorney,  and  Mr.  OharUs  H.  Pennypacker')^  for  the 
common  wealth. 

Opinion,  Mb.  Justice  MoCollum: 

The  defendant  was  indicted  for  obstructing  a  public  road 
which  was  duly  laid  out  in  1849,  and  was  opened  by  the  town- 
ship supervisors  that  or  the  following  year.  It  was  claimed 
l^  him,  on  the  trial,  that  the  road  was  opened  where  it  was 
laid  by  the  viewers.  The  location  of  the  roadbed  has  never 
been  changed  since,  but  has  always  been  maintained  by  the 
supervisors  where  it  was  then  constructed  or  defined.  The 
fence  on  the  north  side  remains  where  it  was  placed  when  the 
road  was  opened,  and  is  about  fifteen  feet  from  the  centre  of 
the  roadbed.  The  only  question  submitted  to  the  jury  was 
whether  the  defendant  had  built  his  wall  upon  or  within  the 
limits  of  this  roadbed,  and  thereby  obstructed  public  travel. 
There  was  a  verdict  of  guilty,  followed  by  a  sentence  of  the 
defendant,  and  a  removal  of  the  case  to  this  court.  His  con- 
tention was,  and  now  is,  that  the  road  was  laid  and  opened 
north  of  his  property  Une,  and  that  his  wall  was  built  south  of 
that  line.  But,  as  it  is  established  by  the  verdict  that  his  wall 
was  within  the  limits  of  the  defined  roadbed,  it  is  obvious  that 
his  property  line  is  there,  if  his  wall  was  built  south  of  it.  In 
that  event  the  conclusion  must  be,  either  that  the  road  was 
not  laid  north  of  the  line,  or  it  was  not  opened  as  laid.  But 
if  it  was  laid  and  opened,  as  he  contends,  his  wall  was  north 
of  his  property  line,  and  the  conviction  must  stand,  unless  erro- 
neous instructions  contributed  to  it. 
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We  discover  no  error  in  the  denial  of  the  defendant's  first, 
third,  fourth,  and  fifth  points.  The  aflfirmance  of  his  second 
point  was  not  a  concession  that  the  facts  were  as  stated  in  it, 
and  that  it  was  not  intended  as  such  sufficiently  appears  from 
the  answer  to  the  point,  and  the  general  charge.  The  road 
was  not  opened  of  the  width  of  thirty-three  feet,  and  the  ques- 
tion was  not  whether  his  wall  occupied  any  portion  of  the  Ash- 
bridge  ground,  but  whether  it  was  upon  or  within  the  limits 
of  the  roadbed  as  defined  by  the  supervisors,  and  used  by  the 
public  for  forty  years. 

We  do  not  think  the  defendant  was  prejudiced  in  any  de- 
gree by  the  remarks  of  the  learned  judge  relative  to  the  rights 
and  duties  of  supervisors  in  opening  and  widening  roads.  The 
instructions  were  so  distinct  and  positive  that  there  could  be 
no  conviction  of  the  defendant  unless  his  wall  was  built  within 
the  limits  of  the  established  roadbed,  that  the  jury  could  not 
misunderstand  them.  The  roadbed  does  not  occupy  the  entire 
width  of  the  road  as  laid.  It  is  that  part  of  the  road  which  is 
designated  and  maintained  by  the  township  supervisors  for  the 
public  to  travel  upon,  and  it  is  usually  bounded  by  ditches  on 
either  side  of  it.  An  instruction  that  the  erection  of  the  wall 
within  sixteen  and  one  half  feet  of  the  centre  of  the  roadbed 
would  authorize  a  conviction  of  the  defendant,  might  have 
raised  the  question  discussed  in  his  paper-book.  But  that 
question  is  not  on  this  record.  We  will  say,  however,  that, 
if  such  instruction  had  been  given  in  this  case,  there  is  nothing 
before  us  on  which  we  could  pronounce  it  erroneous.  The 
learned  judge  told  the  jury  that,  under  the  evidence  in  the  case, 
the  supervisors  could  not  change  the  location  of  the  road,  but 
if  it  was  not  opened  of  the  full  width  of  thirty-three  feet,  they 
might  widen  it  sixteen  and  one  half  feet  on  each  side  from  the 
centre  of  the  roadbed.  But,  as  the  defendant  has  not  printed 
the  evidence  for  our  information,  we  cannot  deny  the  accuracy 
of  an  instruction  based  upon  it.  We  are  unable  to  see  how  a 
party  who  admits  that  a  road  was  opened  where  it  was  laid 
out,  and  that  the  roadbed  which  was  then  constructed  or  de- 
fined has  always  been  maintained  and  used  by  the  public  since, 
can  lawfully  obstruct  either. 

The  judgment  is  affirmed. 


Digitized  by  LjOOQIC 


Pa.]  STEWARTS  ESTATE.  176 

Statement  of  Facts. 


ESTATE  OF  JESSE  STEWART,  DECEASED. 

APPBAIi  BY  J.  P.  CONNOLLY  BT  AL.  FBOM  THE  ORPHANS'  OOUBT 
OP  LACKAWANNA  COUNTY. 


ii^     ^^^' 


Argued  February  24, 1890— Decided  October  18, 189a  '     ^       *237j 

[To  be  reported.] 

1.  Though  an  executor,  in  filing  an  inventory  of  his  testator^s  estate,  has 
included  therein,  as  part  of  the  estate,  a  judgment  standing  in  the  testa- 
tor^s  name,  he  is  not  estopped  by  the  filing  of  such  inventory  from  after- 
ward claiming  to  own  said  judgment,  by  virtue  of  an  assignment  of  it  to 
himself. 

2.  Such  Inventory,  however,  is  evidence  from  which,  in  connection  with 
prior  and  subsequent  acts  and  declarations  of  the  executor,  recognizing 
the  judgment  as  belonging  to  the  estate,  it  may  be  inferred  that  the  as- 
signment, shown  to  have  been  made  without  consideration,  was  not  in- 
tended to  operate  as  a  gift. 

3.  Where,  at  the  date  of  a  transfer  of  a  judgment,  alleged  to  be  a  gift 
from  a  father  to  a  son,  confidential  relations  existed  between  them,  and 
the  father  was  then  of  great  age  and  infirm  health,  it  should  clearly  ap- 
pear that  a  gift  was  intended  by  him,  and  that  it  was  his  voluntary 
and  iatelligent  act. 

Before  Paxson,  C.  J.,  Stbrrbtt,  Gbebn,  Clabk  and  Mc- 
COLLXJH,  JJ. 

No.  372  January  Term  1889,  Sup.  Ct. ;  court  below,  number 
and  term  not  given. 

On  June  80, 1884,  Dr.  Thomas  Stewart,  executor  of  the  will 
of  Jesse  Stewart,  deceased,  filed  his  first  account,  which  after- 
wards passed  in  due  course  to  final  confirmation.  On  January 
14,  and  June  20,  1885,  petitions  were  presented  by  distributees 
interested  in  the  estate,  praying  for  a  review  of  the  account. 
A  citation  having  issued  to  the  accountant,  and  answer  there- 
to filed,  the  court  made  an  order  opening  the  decree  of  confir- 
mation, and  referring  the  account  to  Mr.  «7.  Mton  Davis^  as 
auditor. 

Among  the  credits  claimed  in  the  account  as  filed,  and  ob- 
jected to  by  the  exceptants  before  the  auditor,  was  one  stated 
in  the  following  words :  "  By  assignment  of  judgment,  $5,000." 
The  following  facts  relating  to  that  credit  were  shown : 


Digitized  by  LjOOQIC 


176  EASTERN  DISTRICT,  1890.  [187 

Statement  of  Facts. 

On  May  1,  1877,  Jesse  Stewart,  the  testator,  who  was  the 
father  of  the  accountant,  sent  to  Judge  Handlej,  of  Scranton, 
the  sum  of  $9,276.49,  for  investment.  Of  this  sum.  Judge 
Handley  invested  $5,000  in  a  bond  and  mortgage  given  by  one 
Melvin  to  Annie  C.  Loag,  taking  an  assignment  thereof  from 
Annie  Loag  to  Jesse  Stewart;  $3,500  in  a  judgment  against 
John  Gibson,  and  the  remainder,  $776.49,  in  notes  of  one 
Beardsley.  In  October,  1877,  Jesse  Stewart  wishing  to  have 
$1,400,  that  amount  was  sent  to  him  by  Judge  Handley,  who 
took  from  him  an  assignment  of  the  Gibson  judgment  to  that 
extent.  This  reduced  the  interest  of  the  testator  in  these  in- 
vestments to  $7,876.49,  upon  which  amount  interest  was  reg- 
ularly remitted  to  him  by  Judge  Handley  until  July  1, 1881. 
Prior  to  the  latter  date,  however,  the  securities  had  been 
changed  by  Jesse  Stewart's  direction.  Certain  notes  discounted 
in  bank,  given  by  the  accountant  and  indorsed  by  the  testator 
and  Judge  Handley,  having  been  dishonored,  were  paid  by 
Judge  Handley  and  charged  to  the  Jesse  Stewart  fund.  These 
payments  used  up  the  Gibson  judgment  and  the  Beardsley 
notes,  and  in  addition  thereto  the  sum  of  $1,780.96  of  the  Loag 
mortgage.  On  March  25,  1880,  that  mortgage  was  assigned 
by  the  testator,  to  the  extent  of  $3,000,  to  John  Rudy,  as  col- 
lateral security  for  a  loan  made  by  him  to  the  accountant.  The 
loan  and  security  were  afterwards  transferred  by  Rudy  to  R. 
Crippen,  and  were  paid  to  Crippen,  after  the  testator's  death, 
by  Judge  Handley,  and  charged  against  the  testator's  funds. 
Thus,  all  the  funds  invested  by  Judge  Handley  for  the  testa- 
tor were  used  up,  except  a  balance  of  $219.04.  This  balance, 
after  the  testator's  death,  was  paid  in  cash  to  the  accountant 
by  Judge  Handley. 

Jesse  Stewart,  the  testator,  lived  at  Belvidere,  New  Jersey. 

The  accountant  lived  at  Scranton.  On  June  18, 1881,  the 
testator,  then  about  eighty-eight  years  of  age  and  in  feeble 
health,  came  to  Scranton  in  response  to  a  telegram  from  his 
son,  the  accountant,  and  remained  there  for  several  days.  On 
the  day  of  his  arrival,  he  received  from  the  accountant  a  judg- 
ment note  for  $4,000,  as  security  for  his  past  indorsements  for 
the  latter.  The  testimony  before  the  auditor  tended  to  show 
that,  two  days  later,  he  made  an  assignment  to  the  accountant 
of  the  debt  secured  by  the  Loag  mortgage  and  the  judgment 
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bond  accompanying  the  same.  In  view  of  the  use  that  had 
been  made  of  the  funds  invested  in  that  mortgage,  to  take  up 
and  secure  debts  of  the  accountant,  the  effect  of  such  assign- 
ment, if  absolute,  would  practically  be  a  release  of  the  account- 
ant from  debts  due  by  him  to  his  father. 

On  November  26, 1881,  the  testator  died  at  Belvidere,  N.  J., 
leaving  a  will  whereby  he  appointed  his  two  sons,  Jesse  and 
Thomas,  as  bis  executors.  His  will  was  duly  proved  in  War- 
ren county,  N.  J.,  on  December  23, 1881.  On  the  same  day  let- 
ters testamentary  were  granted  to  the  executors  therein  named, 
who  filed  an  inventory  and  appraisement  of  the  estate,  contain- 
ing the  following  item :  "  Amount  of  money  received  by  the 
Hon.  John  Handley  and  Thos.  Stewart,  M.  D.,  agents  of  Jesse 
Stewart,  Sr.,  $9,276.49."  On  June  27,  1888,  ancillary  letters 
were  granted  to  the  accountant  by  the  register  of  wills  of  Lack- 
awanna county,  his  co-executor,  Jesse  Stewart,  Jr.,  declining  to 
act  in  Pennsylvania;  and  on  June  80,  1883,  the  accountant 
filed  an  inventoiy  with  said  register,  the  second  item  therein 
being  stated  thus :  ^^  Mortgage  and  judgment  notes  amounting  to 
$12,000,  upon  which  there  is  due  thereon  the  sum  of  $7,876.49 
with  interest  on  the  same  from  the  10th  day  of  July,  1881 ; 
total  value,  $8,805.91." 

In  the  account  in  question  before  the  auditor,  the  account- 
ant had  charged  himself  with  the  whole  amount  of  the  Penn- 
sylvania inventory.  The  principal  sum  of  $7,876.49,  mentioned 
in  the  item  of  said  inventory  above  quoted,  included  the  Loag 
mortgage ;  and  the  credit  in  the  account  of  $6,000  which  was 
excepted  to,  was  taken  in  pursuance  of  a  claim  that  the  debt 
secured  by  said  mortgage  had  been  given  to  the  accountant  by 
the  assignment  in  June,  1881,  above  mentioned. 

The  auditor,  in  his  first  report,  surcharged  the  accountant 
with  $6,000,  holding  that,  by  putting  into  the  inventory  the 
amount  of  the  Loag  mortgage,  he  was  estopped  from  claiming 
title  thereto.  Exceptions  to  this  ruling  were  sustained  by  the 
court,  Akchbald,  P.  J.,  citing  Bell's  Est.,  26  Pa.  92,  and  dis- 
tinguishing Miller  v.  Springer,  70  Pa.  269;  s.  c.  88  Pa.  203; 
and  the  report  was  re^^ommitted  to  the  auditor  for  a  finding 
upon  the  question  whether  or  not  the  alleged  assignment  was 
in  fact  made.  In  his  second  report,  the  auditor  found  adverse- 
VoL.  oxxxvn — ^12 
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ly  to  the  accountant  upon  this  question,  and  accordingly  re- 
commended that  the  surcharge  of  $5,000  be  allowed  to  stand. 

Upon  exceptions  to  this  report,  the  court,  Arghbald,  P.  J., 
overruled  the  auditor's  finding  upon  the  question  respecting 
the  making  of  the  assignment,  but  declined  to  give  effect  to 
the  assignment  as  an  absolute  transfer,  and  confirmed  the  sur- 
charge, for  reasons  stated  in  the  opinion,  which  was,  in  pai-t, 
as  follows : 

But  the  fact  of  the  assignment,  and  the  effect  to  be  given  to 
it,  are  two  separate  and  distinct  things.  It  is  in  this  connec- 
tion that  the  facts  and  circumstances  which  are  so  forcibly 
arrayed  by  the  auditor  against  the  assignment  come  in,  and 
show  that  an  absolute  and  unqualified  transfer  of  this  judg- 
ment to  the  accountant  to  hold  as  his  own,  could  not  have 
been  intended  and  cannot  now  be  sustained. 

In  the  first  place,  then,  it  is  not  pretended  that  the  transfer 
was  for  value ;  it  is  simply  claimed  as  a  gift  from  the  decedent 
to  his  son.  Now,  not  only  is  the  evidence  of  this  unsatis- 
factory in  itself,  but  the  subsequent  conduct  of  the  account- 
ant with  respect  to  this  security  entirely  dissipate  such  an 
idea 

But,  going  back  to  the  evidence  of  Judge  Handley,  how  did 
it  come  about,  if  he  knew  that  the  Loag  mortgage  had  been 
given  to  Dr.  Stewart,  that  on  July  26, 1881,  he  paid  to  Jesse 
Stewart  the  interest  on  this  security  for  the  six  months  preced- 
ing? Or,  again,  in  August,  1882,  after  the  death  of  the  de- 
cedent, when  Daniel  LaBar  and  Jesse  Stewart,  Jr.,  came  to 
Scranton  for  the  express  purpose  of  seeing  how  the  estate  stood, 
and  in  company  with  Dr.  Stewart  went  to  the  office  of  Judge 
Handley,  how  was  it  that,  in  the  detailed  examination  of  books 
and  accounts  there  gone  into,  no  mention  was  made  of  the  ac- 
countant holding  an  assignment  of  the  Loag  judgment?  Or, 
still  again,  in  June,  1883,  when  Dr.  Stewart  took  the  appraisers 
to  the  same  office,  to  obtain  from  Judge  Handley  a  statement 
of  the  affairs  of  the  estate  for  the  purpose  of  making  an  inven- 
tory and  appraisement  of  it,  why,  if  this  same  security  was 
then,  to  the  knowledge  of  the  witness,  owned  by  the  account- 
ant, was  it  given  to  the  appraisers  as  part  of  the  estate  ?  I  can 
find  no  satisfactory  answers  to  these  questions  anywhere  in  the 
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case ;  and  while  it  is  true  that  the  accountant  is  not  answer- 
able for  what  Judge  Handley  did  or  did  not  do,  I  agree  with 
the  auditor  that  these  acts  may  well  be  weighed  against  his 
testimony  as  a  witness,  and  that  the  latter  is  to  such  extent 
discredited.  I  do  not  mean  in  this  to  suggest  anything  derog- 
atory to  Judge  Handley.  The  circumstances  simply  show  that 
he  must  be  mistaken. 

This  conclusion  is  emphasized  when  we  come  to  consider  the 
conduct  of  Dr.  Stewart  himself,  with  respect  to  this  security. 
On  a  trip  to  Belvidere  in  December,  1881,  about  a  month  after 
the  death  of  his  father,  he  stated  to  Daniel  LaBar,  who  was 
there  to  become  surety  for  him  as  executor  of  the  estate,  that 
the  property  at  Scranton  amounted  to  nine  thousand  two  hun- 
dred and  odd  dollars,  besides  some  bank  stock.  It  was  at  this 
time  that  the  appraisement  in  New  Jersey  was  made,  and  in- 
cluded therein,  in  funds,  the  following  item:  "Amount  of 
money  received  by  the  Hon.  John  Handley  and  Thos.  Stewart, 
M.  D.,  agents  of  Jesse  Stewart,  Sr.,  1^9,276.49."  The  inventory 
containing  this  was  signed  by  Dr.. Stewart,  and  proved  before 
the  surrogate  by  his  oath,  with  that  of  the  other  executor  and 
one  of  the  appraisers.  The  amount  so  given  necessarily  included 
the  $5,000  Loag  judgment,  and  we  have  thus  a  solemn  admission 
confirmed  by  the  oath  of  the  accountant,  that  it  constituted  a 
part  of  the  decedent's  estate. 

We  have  already  noted  that  Dr.  Stewart  was  present  at  Judge 
Handley's  in  August,  1882,  when  Daniel  LaBar  and  Jesse 
Stewait,  Jr.,  went  over  in  detail  the  affairs  of  the  estate,  and 
that  no  claim  was  then  made  to  this  judgment.  We  also  have 
a  reference  to  the  same  investigations  in  a  somewhat  remark- 
able letter  from  Dr.  Stewart  to  his  co-executor,  in  November, 
1882: 

"Scranton,  Nov.  14, 1882. 
"  Mr.  Jesse  Stewart,  Stewartsville. 

"  Dear  Sir : You  ask  me  in  your  letter  if  you  shall 

advertise  for  settlement.  What  can  I  say?  I  do  not  know. 
I  have  been  manipulating  one  way,  and  you  have  been  manip- 
ulating another  way.  I  told  you  the  truth  on  two  different 
occasions ;  then  you  came  up  here  to  see  for  yourself,  and  I 
supposed  that  you  were  satisfied,  after  seeing  things  in  black  and 
white,  that  what  I  told  you  was  so.  Tou  seemed  at  that  time  to 
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be  satisfied  that  all  was  right,  and  in  the  last  letter  you  wrote 
to  me  if  Judge  Handley  would  not  furnish  the  money  and  take 
a  mortgage  on  my  property ;  something  must  be  wrong,  as 
though  him  and  me  was  a  conspiring  together  to  defraud  and 
cheat  the  estate.  Then  you  write  to  Judge  Handley  to  know 
if  I  would  be  willing  to  give  a  mortgage  if  you  could  raise  the 
money  down  there,  and  he  wrote  to  you  that  I  would  be  glad  to 
give  a  mortgage  for  five  thousand  dollars  to  settle  the  matter, 
as  I  was  tired  of  this  slander  all  the  time  about  cheating  the  es- 
tate ;  and  so  I  am,  for  it  has  been  thought  Judge  Handley  and 
myself  was  going  to  cheat  father  and  the  estate  out  of  the 
money  ever  since  it  came  here,  and  there  has  been  more  fuss 
made  over  these  eight  or  nine  thousand  dollars  than  many  per- 
sons would  have  made  over  two  hundred  thousand  dollars. 
Now  what  can  I  say?  I  do  not  know  whether  you  can  get 
the  amount  of  five  thousand  dollars  or  not ;  if  you  can,  I  am 
ready  to  send  you  bond  and  mortgage  to  that  effect  at  a  rea- 
sonable rate  of  interest,  payable  annually,  which  Judge  Hand- 
ley  wrote  to  you  about 

"Yours  respectfully, 

"Thomas  Stewart." 

It  seems  to  me  that  there  is  enough  in  tins  letter  alone  to 
discredit  the  present  claim.  At  the  time  it  was  written,  the 
$3,000  for  which  the  Loag  mortgage  was  pledged  as  collateral 
had  not  yet  been  paid.  The  indebtedness  of  the  accountant 
to  the  estate  therefore  was  summed  up  in  the  $4,657.46  paid 
upon  his  notes,  out  of  the  funds  of  the  decedent,  with  interest 
which  would  run  it  up  to  the  neighborhood  of  $5,000.  It  is 
this  that  the  mortgage  of  that  amount  referred  to  in  the  letter 
was  no  doubt  intended  to  cover.  Nothing  indeed  is  directly 
said  about  the  Loag  mortgage,  but  the  writer  asserts  the  truth 
of  his  former  statements  to  his  co-executor,  and  appeals  to  the 
personal  investigation  made  by  the  latter  in  proof  of  them ; 
speaks  of  the  eight  or  nine  thousand  dollars  over  which  so 
much  fuss  has  been  made,  and  finally  refers  to  the  mortgages 
of  his  father,  held  by  Judge  Handley  against  the  property 
shown  the  executor  when  he  was  up  in  Scranton,  upon  which 
security  and  such  as  he  could  furnish  personally,  he  thinks 
Judge  Handley  would  be  safe  in  paying  over  the  money  of  the 
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estate.  Now  the  only  moneys  at  the  time  which  practically 
were  in  Judge  Handley's  hands,  were  the  balance  not  yet  ex- 
hausted by  the  debts  of  Dr.  Stewart,  of  the  $5,000  Loag  mort- 
gage. For,  of  the  $9,276.49  originally  received,  and  invested 
in  the  Gibson  judgment  of  $3,500,  the  Loag  mortgage  of  $5,000 
and  the  Beardsley  loan  of  $776.49,  fourteen  hundred  dollars 
had  been  repaid  to  the  decedent  October  1, 1877,  and  $4,657.45 
had  been  paid  out  from  time  to  time  on  Dr.  Stewart's  notes.  .  .  . 
The  face  of  the  Loag  mortgage  had  thus  at  that  time  been 
drawn  upon  to  the  extent  of  some  $1,800  on  account  of  this 
accountant's  debts.  The  balance  of  $3,200,  according  to  his 
present  claim,  belonged  to  him  by  virtue  of  his  assignment, 
and  yet  he  talks  in  this  letter  of  Judge  Handley  turning  over 
the  estate  to  his  co-executor  I 

No  doubt  the  inventory  made  by  an  administrator  or  execu- 
tor, is  not  conclusive  upon  him.  The  law  imposes  the  duty  of 
making  a  true  and  perfect  inventory  of  the  estate,  which  he 
must  submit  to  appraisers  to  value.  But  it  would  be  a  harsh 
rule  to  hold  him  concluded  thereby,  and  such  is  not  the  law. 
The  inventory  is  prima  facie  evidence  of  the  extent  and  value 
of  the  estate  which  has  come  to  the  administrator's  hands,  but 
he  may  still  show  that  through  inadvertence,  ignorance,  or 
mistake,  property  has  been  put  into  it  which  did  not  in  fact 
belong  there:  King's  Est.,  12  W.  N.  109;  Bradford's  Case,  1 
Bro.  87  ;  3  Williams  on  Exrs.,  1966  n.  This  may  well  apply 
not  only  where  property  has  been  inventoried  which  is  found 
to  belong  to  a  third  party,  but  also  where  by  mistake  or  inad- 
vertence the  administrator  has  inventoried  that  which  belongs 
to  himself.  Of  necessily,  however,  in  the  latter  case  a  much 
more  stringent  rule  of  proof  must  be  observed  than  in  the 
former.  It  is  so  extraordinary  a  suggestion  for  the  adminis- 
trator to  lay  claim  as  his  own  to  that  which  apparently  he  has 
voluntarily  inventoried  as  part  of  the  estate,  that  he  can  only 
be  allowed  to  prevail  in  such  claims  upon  the  clearest  and  most 
satisfactory  evidence.  What  explanation,  then,  is  offered  by 
the  accountant  here  for  inventorying  this  security  ? 

It  is  suggested,  though  how  this  comes  into  the  case  I  hardly 
know,  only  that  it  appears  in  the  auditor's  report  and  was  ad- 
verted to  by  counsel  at  the  argument,  that  upon  the  inventory 
in  New  Jersey  everything  was  put  in,  including  even  the  ad- 
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YaQcements  to  the  heirs,  so  8.8  to  swell  the  estate  and  enlarge 
the  commissions  of  the  executors.  If  there  were  indeed  any- 
thing sufficiently  definite  in  the  case  to  bear  this  out,  I  should 
be  compelled  to  discard  it,  upon  the  principle,  nemo  allegans 
suam  turpitudinem  audiendus  est.  But  there  is  not.  Dr. 
Stewart  indeed  testifies  that  they  included  the  advancements 
under  his  protest,  but  nothing  was  said  against  the  amount  at 
which  the  property  in  his  and  Judge  Handley's  hands  was 
stated.  Now,  is  there  anything  to  sustain  the  further  sugges- 
tion that  the  inventory  here  was  based  upon  that  in  New 
Jersey?  The  evidence  is  to  the  contrary.  The  inventory  and 
appraisement  here  were  independently  made  from  an  examina- 
tion of  the  securities  submitted.  It  is  true.  Judge  Handley 
says  that  he  included  the  Loag  mortgage  at  the  time,  so  that 
the  whole  transaction  with  the  decedent  might  appear,  and  the 
inventory  here  correspond  with  the  amount  given  to  LaBar 
and  the  other  executor.  But  we  are  not  concerned  with  the 
purpose  of  Judge  Handley.  The  accountant  says  that  he 
furnished  the  information  to  the  appraisers,  and  Judge  Handley 
merely  gave  them  the  items ;  and,  in  any  event,  it  is  evident 
that  the  statements  made  and  securities  exhibited  to  the  ap- 
praisers were  accepted  and  adopted  at  the  time,  as  correctly 
representing  the  affairs  of  the  estate. 

What  mistake  or  inadvertence  can  be  predicated  upon  such 
evidence?  There  is  no  allegation  by  Dr.  Stewart  that  the 
assignment  escaped  his  mind,  or  that  he  did  not  understand 
the  effect  of  the  inventory.  No  subsequent  effort  is  made  to 
have  it  corrected  so  as  to  truly  represent  the  estate  according 
to  the  present  claim:  Bradford's  Case,  1  Bro.  87.  Not  a  thing 
is  heard  of  it  by  any  one  interested  in  the  estate,  until  it  is  set 
up  in  the  account  now  under  consideration.  The  whole  of  the 
accountant's  case  lies  in  his  possession  of  the  assignment  and 
the  evidence  which  goes  to  show  that  it  was  a  gift.  Against 
the  inventory  alone  this  might  be  sufficient ;  but  the  fact  of 
having  inventoried  this  security  as  belonging  to  the  estate  is 
by  no  means  the  whole  of  the  case  against  him.  All  the  facts 
and  circumstances,  which  I  have  endeavored  to  detail,  extend- 
ing  from  a  time  immediately  subsequent  to  the  decedent's 
death  up  to  within  a  few  months  of  filing  his  account,  rise  up 
with  accumulated  force  and  confront  the  accountant  in  his 
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present  claim.  What  should  be  the  effect  upon  the  candid 
mind?  Should  the  assignment  of  the  judgment  and  the  asser- 
tion that  it  was  a  gift  be  allowed  to  prevail,  or  the  acts  and 
admissions  of  the  accountant,  which  entirely  refute  such  an 
idea?  It  seems  to  me  that  there  can  be  but  one  answer  to 
this,  and  whatever  may  have  been  the  purpose  of  making  the 
assignment,  we  are  forced  to  conclude  from  the  evidence  that 
it  was  never  intended  by  the  decedent  or  understood  by  the 
accountant  to  be  a  gift,  or  that  he  thereby  became  the  owner 

in  fact  of  the  security 

But  there  is  still  another  matter  touching  this  claim,  only 
slightly  adverted  to  by  the  auditor,  which  to  my  mind,  is  con- 
clusive against  it ;  so  that  if  all  which  has  been  so  far  consid- 
ered were  insufficient  to  overcome  the  effect  of  the  assignment, 
it  could  not,  nevertheless,  be  allowed  to  prevail.  The  account- 
ant stood  in  such  confidential  relations  to  his  father,  that  public 
policy  will  not,  under  the  circumstances  presented  in  this  case, 
allow  him  to  profit  by  the  alleged  gift.  The  decedent  in  June, 
1881,  was  in  his  eighty-eighth  year.  He  had  been  in  feeble 
health  for  some  time  previous,  and  upon  being  called  to  Scran- 
ton  by  Dr.  Stewart's  telegi^am,  it  was  not  considered  prudent 
for  him  to  go  without  the  company  of  his  granddaughter.  If 
the  opinion  of  Dr.  McGee,  his  attending  physician,  be  taken, 
he  was  childish  and  in  his  dotage,  and  not  capable  of  trans- 
acting important  business.  These  are  circumstances  of  some, 
but  not  necessarily  of  a  controlling  importance.  Undue  in- 
fluence may  exist  between  persons  in  full  health  of  body  and 
strength  of  mind ;  it  is  only  that  the  weakness  of  either  tends 
to  create  a  greater  feeling  of  dependence,  and  is  the  more  liable 
to  imposition,  and  improvident  impulses.  But  the  prime  in- 
quiry in  such  cases  always  is  as  to  whether  a  relation  of  confi- 
dence between  the  donor  and  the  donee  existed  at  the  time  of 
the  alleged  gift.  If  it  did,  then  the  latter  shall  take  nothing 
by  the  gift  without  satisfactory  evidence  that  it  was  the  clear 
intent  of  the  donor  to  confer  the  benefit  obtained,  after  having 
been  fully  advised  with  respect  to  the  same,  either  by  the  donee 
himself  or  by  some  other  and  indifferent  party.  This  rule  is 
too  well  established  and  too  familiarly  known  to  need  the  cita- 
tion of  authority  to  sustain  it.  It  will  be  found  fully  exempli- 
fied, however,  in  Huguenin  v.  Baseley,  14  Ves.  294 ;  Bellage 
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v.  Southee,  9  Hare  540 ;  Rhodes  v.  Bates,  L.  R.  1  Ch.  App. 
252 ;  Greenfield's  Est.,  14  Pa.  505 ;  Boyd  v.  Boyd,  66  Pa.  283 ; 
Darlington's  App.,  86  Pa.  612;  Cuthbertson's  App.,  97  Pa. 
163 ;  Miskey's  App.,  107  Pa.  611 ;  Brogan's  App.,  2  C.  P.  Rep. 
148 ;  Yardley  v.  Cuthbertson,  108  Pa.  896 ;  2  Lead.  Gas.  in 
Eq.,  p.  1192,  et  seq. 

To  my  mind  the  present  case  falls  within  the  rule.  Less  than 
what  is  here  shown  was  held  sufficient  by  the  Supreme  Court 
in  Brogan's  Appeal,  supra,  to  set  aside  the  voluntary  deed  from 
a  mother  to  a  daughter.  There  were  peculiar  relations  of  con- 
fidence between  the  decedent  and  Ins  son  with  respect  to  the 
subject  of  the  alleged  gift.  It  composed  or  was  supposed  to 
compose  a  part  of  property  of  the  decedent  which  had  been  en- 
trusted to  Dr.  Stewart  and  Judge  Handley  for  investment  and 
management.  The  former  had  indeed  been  allowed  to  draw 
upon  it,  from  time  to  time,  to  meet  his  personal  financial  needs. 
Still,  there  had  been  an  apparent  intent  on  the  part  of  the  de- 
cedent to  meet  this  by  taking  counter  security,  and  the  moneys 
as  originally  invested  in  the  Gibson  judgment  and  Loag  mort- 
gage were  held  and  regarded  as  substantially  intact.  Interest 
was  regularly  paid  upon  them  to  the  decedent  every  six  months. 
They  had  in  fact,  however,  been  almost  entirely  eaten  up  by 
the  accountant's  debts ;  $4,657.46  had  been  actually  paid  out 
for  Dr.  Stewart  at  that  time,  and  $3,000  more  was  pledged  to 
secure  his  note  to  Mr.  Rudy.  Practically  the  whole  estate  was 
gone.  Was  this  condition  of  things  known  to  the  decedent,  or 
brought  home  to  him,  at  the  time  of  making  this  alleged  gift? 
There  is  certainly  nothing  to  show  it.  On  the  contrary ;  it  is 
said  that,  while  angry  with  one  of  his  other  children,  Mrs.  Wil- 
son, for  having  had  to  pay  some  $1,400  for  her,  several  years 
before  that,  he  considered  his  son  Thomas  as  the  only  one  who 
had  ever  done  anything  for  him,  and  this  combined  reason  is 
assigned  as  the  motive  for  the  gift.  If  this  was  what  actually 
moved  the  decedent,  it  shows,  not  only  the  unreasoning  impulse 
of  a  childish  old  man,  but, — what  is  more  important  upon  the 
point  we  are  now  consideiing, — ^an  entire  misapprehension  also 
of  the  facts.  What  information  or  counsel,  then,  did  the  de- 
cedent receive  at  this  time  ?  It  is  certain  the  accountant  of- 
fered none,  and  it  is  doubtful  whether  Mr.  Campbell  was  in  a 
position  or  had  the  knowledge  to  afford  any.     True,  Judge 
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Handley  says  he  advised  against  the  suggestion  made  by  the 
decedent  that  he  was  going  to  give  all  his  property  here  to  his 
son,  Dr.  Stewart.  But  what  facts  or  information  did  he  lay 
before  him,  which  ihight  be  expected  to  dissuade  a  rational 
mind? 

Again ;  it  is  pertinent  to  inquire  whether  the  decedent  was 
advised  as  to  the  legal  effect  of  the  transfer  of  this  secmity  to 
the  accountant.  Did  he  suppose  that  the  assignment  simply 
bestowed  the  balance  of  the  Loag  mortgage  over  and  above 
the  $8,000  for  which  it  stood  pledged,  or  did  he  expect  and  in- 
tend, as  now  claimed  by  counsel,  in  the  ninth  exception,  that 
it  also  canceled  the  obligation  of  the  accountant  to  which  it 
was  collateral  ?  In  the  one  case  it  amounts  to  two  and  in  the 
other  to  eight  thousand  dollars.  It  is  incumbent  upon  the 
claimant  to  clear  up  these  matters  in  order  to  relieve  the  trans- 
action from  the  imputation  of  undue  influence,  which  the  law 
otherwise  conclusively  presumes.  This  has  not  been  done.  Up- 
on grounds  of  public  utility,  then,  as  well  as  for  the  other 
reasons  before  stated,  the  alleged  gift  to  the  accountant  can- 
not be  allowed  to  prevail The  result  is  that  notwith- 
standing the  second  and  third  exceptions  on  the  part  of  the 
accountant,  have  been  sustained;  [the  supplemental  report  of 
the  auditor,  and  the  re-statement  of  account  therein  contained, 
must  be  confirmed,  and  it  is  so  ordered.]  ^  [And  it  is  further 
ordered  that  the  costs  of  audit,  amounting  to  the  sum  of  $321, 
be  paid  by  the  accountant,  out  of  the  funds  of  the  estate  in  his 
hands,  to  be  reimbursed,  however,  unto  the  said  estate  by  the 
said  accountant,  out  of  his  own  personal  funds.]  ^ 

— Thereupon,  Dr.  Thomas  Stewait,  the  accountant,  having 
died  pending  the  proceedings,  John  F.  Connolly  and  others, 
his  executors,  who  were  substituted,  took  this  appeal,  specify- 
ing for  error : 

2,  8.  The  orders  of  the  court  below  embraced  in  [  ]  ^  ^ 

Mr.  W.  H.  Je%8up  (with  him  Mr,  Jeaaup^  Mr.  Hand  and  Mr. 
M.  W.  Lowry)^  for  the  appellants. 

Counsel,  confining  the  argument  chiefly  to  the  facts  in  con- 
troversy, cited  and  distinguished :  Miskey's  App.,  107  Pa.  611 ; 
Cuthbertson's  App.,  97  Pa.  168. 
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Mr.  Charles  H.  WelleSy  for  the  appellees. 

Counsel  cited:  Houghton  v.  Houghton,  16  Beav.  278;  Mis- 
key's  App.,  107  Pa.  611 ;  Brogan's  App.,  2  C.  P.  Rep.  148 ; 
WarraU's  App.,  110  Pa.  349 ;  Shea's  App.,  121  Pa.  302 ;  Miller 
V.  Springer,  70  Pa.  269 ;  s.  o.  88  Pa.  203. 

Opiweon,  Mb.  Justiob  McCollum: 

The  learned  auditor  and  the  learned  judge  agreed  that  the 
judgment  secured  by  the  Loag  mortgage  belonged  to  the  estate 
of  Jesse  Stewart.  They  were  in  accord  as  to  the  ownership 
of  it,  but  differed  in  their  methods  of  reaching  the  same  conclu- 
sion. The  former  was  of  opinion  that  the  assignment  of  it  was 
spurious,  while  the  latter  thought  it  was  genuine,  that  it  had 
served  its  purpose,  and  that  the  title  which  passed  by  it  had  re- 
verted to  the  assignor.  We  think  the  learned  judge  was  right 
in  his  conclusion  that  the  instrument  purporting  to  be  an  as- 
signment of  the  judgment  was  executed  by  the  decedent  on  the 
day  it  bears  date. 

It  is  not  pretended  that  there  was  a  valuable  consideration  for 
the  assignment ;  it  is  claimed  that  it  was  a  gift  of  the  judgment 
and  the  mortgage  which  secured  it.  The  evidence  of  the  al- 
leged gift  consists  of  the  written  transfer  and  what  was  said  by 
the  decedent  concerning  it,  at  or  near  the  time  of  its  execution. 
James  H.  Campbell  was  the  only  witness  who  testified  to  any 
declaration  of  the  decedent  indicating  a  purpose  to  make  the 
gift.  It  must  be  conceded  that  the  testimony  fails  to  furnish  a 
satisfactory  explanation  of  the  transactions  between  the  father 
and  son,  on  the  occasion  of  the  visit  of  the  former  to  the  latter, 
in  June,  1881.  This  visit  was  made  in  compliance  with  the 
son's  telegram  to  come  to  Scranton  immediately.  On  his  ar- 
rival there,  in  the  afternoon  of  the  18th  of  June,  he  received 
his  son's  judgment  note  for  $4,000  to  secure  him  for  past  in- 
dorsements, and  two  days  later  he  executed  the  assignment 
which  is  the  subject  of  this  litigation.  It  is  a  fair  inference 
from  the  evidence  before  us  that  these  transactions  were  sug- 
gested by  the  son,  and  that  he  had  them  in  contemplation  when 
he  summoned  his  father  to  Scranton.  It  was  a  business  visit 
prompted  by  him,  and  these  were  its  fruits.  In  view  of  the 
relations  existing  between  the  alleged  donor  and  donee  respect- 
ing the  former's  property  in  Pennsylvania,  and  his  great  age 
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and  infirmity,  it  ought  to  clearly  appear  that  a  gift  was  intended 
by  him,  and  that  it  was  his  voluntary  and  intelligent  act. 

In  passing  upon  the  only  question  in  the  case,  to  wit, whether 
there  was  an  absolute  gift  of  the  judgment  by  the  father  to  the 
son,  we  must  consider  the  conduct  of  the  latter,  as  well  as  the 
acts  and  declarations  of  the  former.  The  assignor  of  the  judg- 
ment died  in  November,  1881,  and,  in  December  following,  the 
assignee  thereof,  as  his  executor,  filed  an  inventory  in  the  proper 
office  at  Belvidere,  N.  J.,  which  included  the  judgment  among 
the  assets  of  the  estate.  In  the  ancillary  administration  in 
Pennsylvania,  nearly  two  years  after  the  death  of  the  assignor, 
it  was  again  placed  in  the  inventory  of  his  effects.  This  action 
of  the  assignee  of  the  judgment  cannot  be  reconciled  with  the 
theory  that  the  assignment  was  a  gift  of  it  to  him.  It  is  con- 
sistent, however,  with  an  understanding  between  the  parties 
that  the  assignee  should  hold  the  judgment  in  trust  for  the  as- 
signor, and  thus  relieve  the  latter  of  any  care  attending  the  con- 
trol and  collection  of  it.  The  existence  of  such  an  understand- 
ing is  entirely  compatible  with  what  the  decedent  said  to  Judgfe 
Handley  concerning  the  assignment,  and  the  only  evidence  in 
the  case  directly  opposed  to  it  is  that  of  Campbell. 

The  inclusion  of  the  judgment  in  the  inventories  mentioned 
was  a  deliberate  acknowledgment  by  the  assignee  that  it  be- 
longed to  the  estate  of  the  assignor.  It  was  not  a  mistake,  and 
his  attempt  to  make  it  appear  as  such  finds  sufficient  condem- 
nation in  his  letter  to  his  co-executor,  under  date  of  November 
14, 1882.  There  are  other  acts  and  declarations  of  the  assignee, 
extending  over  a  period  of  nearly  three  years  after  the  death 
of  the  assignor,  which  strongly  negative  the  present  claim  of 
a  gift,  and  are  in  harmony  with  the  assertion  of  the  inventories 
that  the  judgment  in  question  is  the  property  of  the  estate. 
These  are  grouped  and  commented  upon  in  the  opinion  of  the 
learned  judge,  and  a  detailed  statement  of  them  here  is  not 
deemed  necessary.  We  are  of  opinion,  upon  full  consideration 
of  all  the  evidence,  that  no  error  was  committed  by  the  Orphans' 
Court,  in  finding  that  the  assignment  was  not  a  gift  of  the 
judgement. 

Decree  affirmed,  and  appeal  dismissed  at  the  cost 
of  the  appellant. 
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A.  SWEETZER  v.  B.  B.  ATTERBURT  ET  AL. 

APPEAL  BY  PLAINTIPP  PROM  THB  COUBT  OP  COMMON  PLBA8 
OP  LACKAWANNA  COUNTY. 

Argued  Febmary  24,  1890— Decided  October  18, 1890. 
[To  be  reported.] 

(a)  Owning  encumbered  land,  Sweetzer  transferred  it,  by  means  of  a 
sheriflTs  sale,  to  a  creditor,  for  the  purpose  of  enabling  the  latter  to  mort- 
gage it  for  the  payment  of  the  former's  debts,  the  vendee  agreeing  by 
parol  to  hold  the  property  for  five  years,  apply  the  rents  and  profits  to 
the  pa3niient  of  such  mortgage,  and  then  to  re-convey : 

1.  The  primary  purpose  of  the  entire  transaction  being  to  eficct  a  loan  on 
Sweetzer's  property  for  his  benefit,  a  mortgage  executed  by  the  shoriiTs 
vendee,  in  pursuance  of  the  arrangement,  bound,  not  only  the  term  of 
years  pleged  to  the  mortgagor  by  Sweetzer,  but  also  Sweetzer^s  interest 
in  the  land  under  the  parol  defeasance:  Sweetzer's  App.,  71  Pa.  264. 

2.  Whether  the  holder  of  the  mortgage  was  or  was  not  aware  of  the  agree- 
ment respecting  the  occupancy  of  the  property  and  the  appropriation  of 
the  rents,  the  reception  of  those  rents  by  the  mortgagor  was  not  a  pay- 
ment on  the  mortgage,  the  debt  secured  by  it  being  Sweetzer^  debt,  and 
the  right  of  action  for  failure  to  apply  being  in  him  alone. 

8.  The  holder  of  the  mortgage  having  brought  a  scire  facias  thereon 
against  the  mortgagor  therein  named,  and  recovered  a  judgment,  with- 
out making  Sweetzer  a  party,  and  Sweetzer,  who  was  then  in  possession, 
having  obtained  a  rule  to  open  the  judgment,  which  rule  was  afterwards 
discharged,  when  he  allowed  the  property  to  be  sold  by  the  sheriff,' the 
sale  passed  his  title  to  the  purchaser. 

4.  The  holder  of  the  mortgage  having  become  the  purchaser  at  the  fore- 
closure sale,  facts,  which  would  have  been  a  defence  to  the  suit  upon 
the  mortgage,  were  inadmissible  in  ejectment  between  Sweetzer  an^  such 
purchaser,  in  behalf  of  the  former,  even  though,  by  collusion  between 
tho  latter  and  the  mortgagor,  that  suit  was  kept  from  Sweetzer's  knowl- 
edge. 

Before  Paxson,    C.  J.,  Stbrrett,  Green,  Clabk  and 

McCOLLUM,  JJ. 

No.  129  July  Term  1889,  Sup.  Ct;  court  below.  No.  827 
April  Term  1888,  C.  P. 

On  February  26, 1888,  Addison  Sweetzer  brought  ejectment 
against  B.  B.  Atterbury  and  Olivia  P.  Atterbury,  lus  wife,  and 
others,  for  two  lots  of  ground  in  the  city  of  Scranton,  upon 
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which  was  erected  a  building  known  aa  Washington  HalL 
The  defendants'  plea  was  not  guilty. 

At  the  trial  on  June  21, 1887,  it  was  shown  that  in  1861  the 
plaintiff  was  the  owner  of  the  lots  in  controversy,  and  erected 
Wasliington  HaU  thereon.  This  erection  left  him  largely  in 
debt,  and  liens  to  a  considerable  amount  were  entered  against 
his  property.  Among  the  creditors,  not  secured  by  liens,  were 
James  Jifkins,  James  Jifkins,  Jr.,  and  Thomas  Jifkins,  who 
were  partners  under  the  name  of  Jifkins  &  Sons.  They  were 
also  indorsers  upon  his  paper. 

In  1862  or  1863,  after  having  made  unsuccessful  efforts  to 
borrow  a  suflBcient  amount  of  money  upon  his  property  to  re- 
lieve him  of  his  embarrassment  by  consolidating  his  indebted- 
ness and  gaining  time  for  its  payment,  the  plaintiff  made  an 
arrangement,  at  the  suggestion  of  J.  H.  Scranton,  with  Jifkins 
&  Sons,  by  which  the  Washington  Hall  property  was  to  be 
transferred  to  Jifkins  &  Sons  through  the  medium  of  a  sheriff's 
sale,  so  as  to  clear  it  of  liens,  and  they  were  then  to  execute  a 
mortgage  for  $12,000,  to  be  advanced  by  persons  whom  Scran- 
ton represented  as  an  agent  for  the  loaning  of  money ;  and, 
after  paying  the  plaintiff's  debts  with  the  proceeds  of  said 
mortgage,  and  such  additional  sums  as  it  might  be  necessary 
for  them  to  advance  themselves  for  that  purpose,  they  were  to 
hold  the  property  for  five  years,  applying  its  rents  and  profits 
to  the  mortgage  and  to  their  reimbursement,  and  at  the  end  of 
five  years,  after  a  settlement  of  accounts  between  them  and  the 
plaintiff,  the  property  was  to  be  re-conveyed  to  him. 

In  pursuance  of  this  arrangement  the  property  was  sold  at 
sheriff's  sale,  under  the  direction  of  Scranton's  attorney,  upon 
a  small  judgment,  and  was  bought  in  the  name  of  Scranton  for 
150,  and  conveyed  to  him  by  the  sheriff.  Scranton  then  con- 
veyed it  to  the  Jifkinses,  who  executed  and  delivered  to  him 
their  bond,  secured  by  a  mortgage  upon  said  property,  in  the 
sum  of  $16,200,  that  being  the  amount  of  a  loan  of  $12,000, 
with  the  interest  thereon  for  the  time  it  was  to  run  added  in. 
Scranton  at  once  assigned  the  bond  and  mortgage  to  William 
E.  Dodge,  executor  of  the  will  of  Anson  G.  Phelps,  deceased, 
who  had  furniBhed  the  money  so  loaned.  In  1865,  upon  the 
settlement  of  the  estate  of  Phelps,  his  executor  transferred 
said  bond  and  mortgage  to  Mrs.  Atterbury,  one  of  the  defend- 
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ants,  on  account  of  a  distributive  share  of  said  estate  to  which 
she  was  entitled. 

On  June  20, 1868,  the  plaintiff  commenced  a  proceeding  in 
equity  against  the  Jifkinses,  to  compel  an  accounting  and  a 
re-conveyance  of  the  property  to  him,  in  accordance  with  the 
arrangement  made  at  the  time  of  the  sheriff's  sale.  These 
proceedings  resulted  in  a  decree  in  his  favor:  Sweetzer's  App., 
71  Pa.  264. 

In  1878,  after  the  plaintiff  had  regained  possession  of  the 
property  under  the  decree  of  the  Supreme  Court  in  Sweetzer's 
App.,  supra,  Mrs.  Atterbury  brought  a  scire  facias,  and  an 
alias  scire  facias,  upon  the  mortgage  given  by  James  Jifkins 
et  al.  to  J.  H.  Scranton.  These  writs  were  returned  served 
as  to  Thomas  Jifkins,  and  nihil  as  to  James  Jifkins  and  James 
Jifkins,  Jr.  They  were  not  served  upon  Sweetzer,  and  he  was 
not  made  a  party  to  the  proceedings.  On  June  1, 1878,  judg- 
ment for  want  of  an  aflSdavit  of  defence  was  rendered  in  favor 
of  Mrs.  Atterbury,  in  the  suit  upon  the  mortgage.  On  De- 
cember 23, 1878,  upon  petition  of  Sweetzer,  a  rule  was  granted 
to  show  cause  why  that  judgment  should  not  be  opened,  and 
why  he  should  not  be  permitted  to  defend  as  a  terre-tenant 
After  a  hearing,  the  rule  was  discharged  by  Elwell,  P.  J.  of 
the  26th  district,  specially  presiding.  A  writ  of  levari  facias 
was  then  issued  by  Mrs.  Atterbury,  and  on  August  9, 1879, 
the  property  was  purchased  by  her  thereunder  at  sheriff's  sale, 
and  in  pursuance  thereof  she  afterwards  obtained  a  sheriff's 
deed  for  the  same.  On  September  16, 1879,  she  brought  eject- 
ment against  the  present  plaintiff,  Sweetzer,  for  said  property, 
and  in  that  action  she  recovered  a  judgment,  which,  on  writ  of 
error  to  No.  86  July  Term  1881,  Sup.  Ct.,  was  aflBrmed:  Sweet- 
zer V.  Atterbury,  100  Pa.  18.  She  then  obtained  possession  by 
a  writ  of  habere  facias  possessionem. 

The  case  in  chief  of  the  plaintiff  and  the  defendants  having 
closed,  the  plaintiff  in  rebuttal  made  offers  in  substance  as 
follows : 

(a)  To  show  by  the  second  report  of  the  master,  in  the 
equity  suit  between  the  plaintiff  and  James  Jifkins  and  others, 
confirmed  by  the  court,  (which  report  stated  an  account  charg- 
ing the  defendants  in  said  suit  with  the  rents  and  profits  of  the 
property,  and  crediting  them,  inter  alia,  with  payments  of  debts 
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of  the  plaintiff,  including  certain  payments  of  interest  made 
on  account  of  the  mortgage,  and  found  a  balance  due  the 
plaintiff  on  October  20,  1877,  of  fl7,928.43),  that  the  terms 
of  the  arrangement  between  the  plaintiff  and  Jifkins  &  Sons, 
as  declared  and  adjudicated  by  the  Supreme  Court  in  Sweet- 
zer's  App.,  71  Pa.  264,  were  fully  complied  with ;  the  sheriff's 
sale  of  the  property  in  1863,  not  having  been  an  alienation  of 
the  plaintiff's  title,  but  simply  a  pledge  of  the  property  for  five 
years,  the  rents  and  profits  to  pay  his  indebtedness,  said  rents 
and  profits  having  fully  paid  the  whole  indebtedness.* 

(6)  To  show  by  the  deposition  of  Samuel  Sherrerd,  who  was 
admitted  to  be  dead,  that  he  was  the  attorney  of  Scranton  and 
Dodge  in  the  transaction  of  the  mortgage,  and  that  he  sug- 
gested the  sheriff's  sale  to  Scranton,  not  as  a  matter  of  neces- 
sity, but  as  a  mere  convenience.* 

(<?)  To  show  by  the  testimony  of  the  plaintiff  that  Scranton 
famished  the  money  borrowed  in  1863,  as  the  agent  of  William 
E.  Dodge,  and  was  Dodge's  agent  throughout  the  whole  tran- 
saction ;  that  after  the  end  of  the  five  years  for  which  the 
property  was  pledged,  Scranton  being  still  the  agent  receiving 
payments  from  Jifkins  &  Sons  on  the  mortgage,  the  witness 
fully  informed  him  of  the  situation ;  and  that  Scranton  had  full 
knowledge  of  the  proceedings  in  equity  for  a  re-conveyance, 
and  was  a  witness  therein,  as  was  also,  Samuel  Sherrerd,  the 
attorney  of  Scranton  and  Dodge  in  the  transaction.'^ 

(d)  To  show  by  the  testimony  of  Thomas  Jifkins  and  J.  H. 
Campbell  that  I.  J.  Post,  attorney  for  Mrs.  Atterbury,  made  a 
collusive  armngement  with  Jifkins  to  defeat  the  effect  of  the 
decree  of  the  court  in  the  equity  proceedings,  by  suing  out  a 
scire  facias  and  service  of  it  on  the  mortgagors  and  by  allow- 
ing judgment  to  be  entered,  without  the  knowledge  of  the 
plaintiff  Sweetzer,  who  was  then  in  possession  of  the  property ; 
and  that  the  judgment  upon  the  mortgage  in  favor  of  Mrs. 
Atterbury  was  obtained  in  pursuance  of  that  arrangement.®  ^® 

(«)  To  show,  in  connection  with  a  renewal  of  the  offer  re- 
specting collusion  between  Mrs.  Atterbury  and  the  mortgagors, 
that  the  amount  of  rents  and  profits  wherewith  the  mortgage 
was  to  be  paid,  under  the  original  arrangement  upon  which  it 
was  made,  had  fully  paid  the  amount  of  the  mortgage  before 
the  said  collusive  arrangement  was  entered  into :  ^^ 
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(/)  To  show  that  the  amount  of  money  paid  directly  to 
William  E.  Dodge  and  Mrs.  Atterbury,  through  their  agent 
J.  H.  Scranton,  by  the  Jifkinses,  and  the  value  of  the  rents 
and  profits  received  by  Mrs.  Atterbury  since  the  property  had 
gone  into  her  possession  under  the  proceedings  put  in  evidence 
by  the  defendant,  had  fully  paid  the  amount  of  the  indebted- 
ness, for  which  they  held  the  mortgage  against  the  Jifkinses, 
which  they  put  in  evidence.^* 

The  offers,  so  made  by  the  plaintiff,  were  severally  rejected 
by  the  court,  upon  objections  made  by  the  defendants.  The 
ground  of  the  objection  made  to  the  testimony  proposed  to  be 
given  by  the  plaintiff,  Sweetzer,  was  that  the  witness  was  in- 
competent to  testify  as  to  transactions  occurring  in  the  lifetime 
of  Scranton  and  Dodge,  both  of  whom  were  shown  to  be  dead. 
Exceptions. 

At  the  close  of  the  testimony,  the  court,  Abohbald,  P.  J., 
directed  the  jury  to  return  a  verdict  in  favor  of  the  defend- 
ants.^*  A  verdict  being  returned  as  directed  and  judgment 
entered,  the  plaintiff  took  this  appeal,  specifying  that  the  court 
erred: 

3-6.  In  rejecting  the  plaintiff's  offers.'  *•  • 
10-12.  In  rejecting  the  plaintiff's  offers.^®  *•  »« 
16.  In  directing  a  verdict  for  the  defendants.^* 

Mr,  A.  Bicketts^  for  the  appellant : 

1.  It  is  very  clear  that  the  Jifkinses  could  not  execute  a 
mortgage  that  would  bind  any  other  than  their  own  estate  in 
the  land:  §  8,  act  of  1706, 1  Sm.  L.  59.  The  only  estate  they 
ever  had,  in  this  case,  was  a  term  of  five  years,  and  the  prop- 
erty was  transferred  to  them  for  that  term,  only,  by  way  of 
pledge  for  the  loan  they  agreed  to  furnish.  They  were  author- 
ized to  execute  a  mortgage  upon  it  undoubtedly,  but  only  for 
the  said  term ;  for  it  was  the  express  condition  of  the  granting 
of  this  term,  that  they  were  continually  to  apply  the  rents  and 
profits  to  the  discharge  of  the  loan,  and  if  at  its  expiration  any 
balance  remained  undischarged,  Sweetzer  was  to  pay  off  such 
balance  at  once,  and  be  at  once  reinvested  with  the  possession. 
No  such  balance  remained  undischarged,  and  the  term  expired 
by  its  own  limitation,  the  property  reverting  to  Sweetzer. 
This  is  settled  and  has  become  res  judicata  by  the  decision  in 
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Sweetzer's  App.,  71  Pa.  264,  and  the  account  settled  there- 
under. 

2.  The  case  is  interesting,  because  it  is  an  instance  of  a  gen- 
uine viyum  vadium,  as  distinguished  from  a  mortuum  vadium. 
We  are  in  the  habit  of  calling  all  pledges  of.  land  mortgages, 
such  pledges  usually  being  of  that  character;  but  there  is 
nothing  in  the  law  to  prevent  the  giving  and  accepting  of  a 
living  pledge,  and  that  is  what  the  parties  did  in  this  case: 
2  Bl.  Com.,  157;  Co.  Litt.,  *332,  note ;  Glanville,  lib.  10,  c.  6 ; 
1  Reeve's  Hist.  Eng.  Law,  161 ;  Yates  v.  Hambly,  2  Atk.  360, 
362;  Fenwick  v.  Reed,  1  Mer.  114,  123.  Cases  of  this  kind 
are  rare ;  but,  clearly,  this  was  a  case  of  a  vivum  vadium ; 
and  long  before  Mrs.  Atterbury  issued  her  scire  facias,  the 
pledgors  had  ceased  to  have  any  title  whatever  to  the  land  in 
question.  She  claims  to  be  a  bona  fide  purchaser.  Of  what? 
All  that  she  ever  purchased  was  the  Jifkins  title,  and  that  was 
nothing.  She  took  special  pains  to.  confine  her  purchase  to 
that  title,  even  to  the  extent  of  collusion  and  conspiracy  against 
Sweetzer,  as  we  offered  to  prove,  and  as  must  therefore  be 
assumed  upon  this  hearing.  The  question  now  is  one  of  plain 
legal  title.  The  equities  between  Sweetzer  and  the  Jifkinses 
were  settled  in  Sweetzer's  App.,  supra,  and  that  decision  is 
conclusive  upon  her  as  the  claimant  of  the  Jifkins  title :  1 
Greenl.  Ev.,  §  523 ;  Carver  v.  Jackson,  4  Pet.  85. 

3.  If  notice  of  Sweetzer's  lights  be  deemed  material,  we  sub- 
mit that  Mrs.  Atterbury  cannot  claim  to  have  purchased  with- 
out such  notice.  After  she  took  the  bond  and  mortgage  from 
her  father's  executor,  she  continued  Scranton  as  her  agent,  in 
the  same  matter,  and  she  is  chargeable  with  his  knowledge. 
Knowledge  is  notice,  and  notice  to  an  agent  in  the  same  trans- 
action is  notice  to  the  principal:  Le  Neve  v.  Le  Neve,  2  Lead. 
Gas.  Eq.  *23,  and  notes.  Formal  notification  is  unnecessary : 
Biddle  v.  Moore,  3  Pa.  161.  Moreover,  the  very  method  of 
tiie  transfer,  which  lay  in  the  line  of  her  title,  amounted  to 
notice.  But  the  doctrine  of  lis  pendens  is  of  controlling  effect 
on  this  point.  By  the  filing  of  Sweetzer's  bill  in  equity,  in 
1868,  she  had  notice  of  his  claim :  Fessler's  App.,  75  Pa.  483 ; 
Dovey's  App.,  97  Pa.  153.  Granting  every  consideration  pos- 
sible in  her  favor,  the  utmost  she  could  legally  and  righteously 
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claim  would  be  the  right  to  hold  the  property  until  her  loan 
was  fully  paid. 

4.  To  hold,  as  the  court  below  apparently  did,  that  her  acqui- 
sition of  the  Jifkins  right,  invested  her  also  with  the  title  of 
Sweetzer,  without  any  process  against  him,  and  without  an  op- 
portunity for  a  hearing  on  his  pert,  even  after  collusion  by  her 
to  prevent  such  a  hearing,  is  to  violate  rights  guaranteed  to 
him  by  both  the  national  and  the  state  constitutions.  Much 
was  said  in  the  trial  below  by  her  counsel  about  her  having  a 
debt  confessedly  due  and  unpaid.  It  was  confessed  by  the 
party  with  whom  she  was  in  collusion,  but  Sweetzer  denied  her 
claim  instead  of  confessing  it.  We  submit,  further,  that  the 
court  erred  in  rejecting  the  testimony  of  the  plaintiff,  on  the 
ground  that  the  death  of  Scranton  and  Dodge  rendered  him 
incompetent.  The  thing  in  action  is  Sweetzer  s  title,  and  the 
ejectment  is  between  parties  in  full  life.  The  rule  on  which 
the  court  acted  applies  to  suits  upon  choses  in  action :  Warren 
V.  Steer,  112  Pa. 


Mr,  W.  -H".  Je99up  (with  him  Mr.  Jessup  and  Mr,  Hdnd)j  for 
the  appellees : 

1.  This  case  is  not  different  from  what  it  was  when  in  this 
court  before :  Sweetzer  v.  Atterbury,  100  Pa.  18.  It  is  settled 
beyond  question  that  the  mortgagor  had  the  right  to  make  this 
mortgage,  and  that  Dodge  and  Mrs.  Atterbury  each  paid  value 
for  it.  In  his  bill  in  equity,  the  plaintiff  averred  that  he  was 
the  borrower  upon  the  mortgage :  Sweetzer's  App.,  71  Pa.  264. 
What,  then,  becomes  of  the  claim  he  now  sets  up,  even  suppos- 
ing that  we  had  knowledge  of  the  whole  transaction  ?  But  it 
is  not  the  law  that  by  employing  Scranton,  after  she  acquired 
the  mortgage,  Mrs.  Atterbury  became  affected  by  knowledge 
he  might  have  acquired  in  prior  transactions  with  other  parties : 
Houseman  v.  B.  &  L.  Ass'n,  81  Pa.  256 ;  Bracken  v.  Miller,  4 
W.  &  S.  102 ;  Hood  v.  Fahnestock,  8  W.  489 ;  Martin  v.  Jack- 
son, 27  Pa.  504;  Smith's  App.,  47  Pa.  128;  Meehan  v.  Wil- 
liams, 48  Pa.  288. 

2.  Nor  can  the  doctrine  of  lis  pendens  possibly  apply  to  this 
case.  Mrs.  Atterbury  purchased  the  mortgage  in  1865,  and 
the  bill  in  equity  was  not  filed  till  1868.  She  acquired  no  title 
after  that  time.    Her  title  relates  to  the  date  of  the  mortgage. 


Digitized  by  LjOOQIC 


Pa.]  SWEETZER  v.  ATTERBURY.  195 

Argoments. 

Moreover,  the  allegations  of  the  bill  gaye  notice  of  a  claim 
very  different  from  that  now  set  up.  The  plaintiff  was  incom- 
petent to  testify  to  matters  occurring  in  the  lifetime  of  Scranton 
and  Dodge  :  Swank  v.  Phillips,  118  Pa.  482;  Duffield  v.  Hue, 
129  Pa.  94.  The  proposed  testimony,  however,  was  immaterial. 
We  have  nothing  to  do  with  the  rents  of  the  property  before 
we  purchased  it  at  the  last  sheriff's  sale,  and  it  savors  of  ex- 
treme coolness  to  ask  us  to  account  for  the  subsequent  rents. 

3.  As  to  the  mortgagee,  Sweetzer  was  a  terre-tenant  of  the 
land,  and  as  such  he  was  not  entitled  to  notice  of  the  scire  facias. 
He  had  no  defence  to  it  and  he  can  make  none  here :  Nace  v. 
Hollenback,l  S.  &  R.  548 ;  Blythe  v.  McCUntic,  7  S.  &  R.  841 ; 
Mather  v.  Clark,  1  W.  491.  Nor  is  the  fact  that  the  mortgage 
had  been  paid  before  judgment  any  defence,  when  the  mortga- 
gee had  bid  in  the  property  on  a  levari  facias :  Blythe  v.  Rich- 
ards, 10  S.  &  R.  266 ;  Nace  v.  Hollenback,  supra.  Even  fraud 
in  procuring  a  mortgage  cannot  be  set  up  in  ejectment,  when  a 
rule  to  open  the  judgment  has  been  obtained  and  it  has  failed : 
Lewis  V.  Nenzel,  88  Pa.  222.  Mrs.  Atterbury  was  a  bona  fide 
purchaser,  without  notice,  and  she  took  discharged  of  all  secret 
trusts  in  third  parties :  Mott  v.  Clark,  9  Pa.  899 ;  WethriU's 
App.,  8  Gr.  281 ;  Pryor  v.  Wood,  81  Pa.  142. 

Mr.  BickettSy  in  reply : 

1.  The  authorities  cited  bpr  the  appellee  do  not  support  the 
position  she  advances,  but  declare  precisely  the  contrary.  The 
court  refused  Sweetzer  permission  to  take  defence  to  the  scire 
facias  on  the  mortgage  and,  upon  reflection,  we  think  rightly ; 
for,  as  he  had  not  been  made  a  party  to  the  writ,  the  judgment 
could  in  no  way  affect  his  rights.  It  cannot  be  said  that  the 
refusal  to  give  him  a  chance  to  be  heard  was  giving  him  a  day 
in  court.  In  the  former  ejectment,  Sweetzer  v.  Atterbury,  100 
Pa.  18,  the  judge  in  the  court  below  declared  that  Sweetzer 
was  bound  to  take  an  appeal  from  the  discharge  of  his  rule, 
under  the  act  of  April  4, 1877,  P.  L.  58,  or  be  forever  barred. 
That  the  judge  was  mistaken,  is  clear,  not  only  from  the  words 
of  the  act,  but  from  its  judicial  construction :  Lamb's  App.,  89 
Pa.  407 ;  First  N.  Bank's  App.,  106  Pa.  68.  This  case  differs 
from  Sweetzer  v.  Atterbury,  100  Pa.  18.  We  did  not  have 
then  the  evidence  of  collusion,  which  we  offered  in  the  pres- 
ent case. 
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2.  Moreover,  the  learned  justice  who  delivered  the  opinion 
in  the  former  case,  labored  under  a  misapprehension.  He  as- 
sumed that  Mrs.  Atterbury  took  the  mortgage  without  notice, 
whereas  we  offered  to  prove  that  she  had  notice.  And  he  evi- 
dently overlooked  the  rule  that  the  assignee  of  a  purchaser  of 
a  mortgage  stands  in  no  better  position  than  he :  Mullison's 
E^t.,  68  Pa.  212.  He  was  misled,  also,  bj  the  assertion  of  coun- 
sel, repeated  in  the  present  case,  that  Dodge  ^'  sold  and  assigned 
the  mortgage  "  to  Mi-s.  Atterbury.  Dodge,  as  an  executor,  mere- 
ly transferred  to  her  this  mortgage  as  one  of  the  securities  in 
which  the  money  of  her  father's  estate  was  invested.  This  was 
not  a  sale.  A  sale  is  the  passing  of  rights  of  property  for 
money :  Williamson  v.  Berry,  8  How.  496,  644. 

Opinion,  Mr.  Justice  McCollum  : 

The  very  ingenious  argument  of  the  able  counsel  for  the  ap- 
pellant has  failed  to  satisfy  us  that  his  present  contention  is 
equitable  or  sound.  The  primary  purpose  of  the  parties  to  the 
transaction  disclosed  in  Sweetzer's  App.,  71  Pa.  264,  was  to 
effect  a  loan  on  Sweetzer's  property  for  his  benefit.  It  was 
plainly  their  intention  that  the  property  should  be  "a  clear 
and  unencumbered  security"  for  the  loan,  and  that  Dodge 
should  have  a  first  mortgage  upon  it  for  the  money  advanced 
by  him.  This  sufficiently  appears  from  the  claim  of  the  ap- 
pellant in  the  case  cited.  It  was  said  by  this  court,  in  that 
case,  that  the  transaction  put  the  Jifkinses  ^^in  Sweetzer's 
stead,  so  far  as  the  mortgaging  of  the  property  was  concerned. 
It  was  Sweetzer's  debt  that  was  secured  by  the  Dodge  mortgage, 
and  it  was  his  land  that  was  pledged  by  his  authority  for  its 
payment.  Whatever  title  to  this  land  remained  in  him  after 
the  sheriff's  sale  was  subject  to  the  lien  of  this  mortgage.  It 
bound  the  fee.  It  was  not  for  him,  after  appropriating,  in  the 
manner  agreed  upon,  the  moneys  secured  by  the  mortgage,  to 
allege  that  the  mortgagee  acquired  nothing  by  it.  In  Sweetzer's 
Appeal,  supra,  we  enforced  a  parol  agreement  when  its  at- 
tempted repudiation  was  a  fraud  upon  the  appellant,  and  we 
cannot  allow  him  to  perpetrate  a  like  fraud  by  denying  an  ob- 
ligation founded  upon  it.  In  this  view  of  the  case  it  is  of  no 
consequence  whether  the  assignee  of  the  mortgage  had  knowl- 
edge of  his  agreement  with  the  Jifkinses  concerning  the  occu- 
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panoj  of  the  property  and  the  appropriation  of  its  rents.  The 
reception  by  the  latter  of  the  profits  arising  from  the  possession 
and  use  of  the  property  was  not  a  payment  on  the  mortgage. 
It  was  their  duty  to  account  for  these  according  to  the  terms  of 
their  agreement  with  him.  The  right  of  action  for  a  breach  of 
that  duty  was  not  in  the  mortgagee  or  his  assigns,  but  in  the 
appellant,  to  whom  they  were  bound  to  account.  It  is  not 
pretended  that  the  mortgage  was  paid  before  foreclosure,  or 
that  the  judgment  obtained  in  the  suit  upon  it  was  greater  than 
the  sum  due  to  the  plaintiff  therein.  The  appellant  knew  of 
this  judgment,  and  moved  the  court  to  open  it,  on  the  grounds 
stated  in  his  offers  of  evidence  in  this  case.  The  motion  was 
denied,  and,  rather  than  pay  his  own  just  debt,  he  allowed  his 
property  to  be  sold  for  it.  The  process  throughout  conformed 
to  the  instrument  by  which  the  property  was  pledged. 

We  are  of  opinion  that  the  facts  alleged  in  the  rejected  offers 
could  not  have  constituted  a  defence  to  the  suit  upon  the  mort- 
gage, and  that  they  were  irrelevant  and  immaterial  in  this 

issue. 

The  judgment  is  affirmed. 
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APPBAIi  BY  PLAINTIFFS  FROM  THE  OOUBT  OF   COMMON  PLEAS      187        m 

.  878C  SI610 

NO.  4  OF  PHILADELPHIA  COUNTY.  -^ 

Argued  March  28, 1890— Decided  October  13, 1890. 
[To  be  reported.] 

1.  When  goods  sold  with  a  warranty  of  quality*  are  retained  by  the  pur- 
chaser, the  measure  of  damages  for  a  breach  of  the  warranty  is  the 
difference  between  the  market  value  of  the  goods  contracted  for  and 
that  of  the  goods  delivered,  and  in  an  action  for  the  price  the  purchaser 
may  interpose  this  difference  as  a  defence  pro  tanto. 

2.  An  affidavit  of  defence,  setting  up  a  breach  of  the  warranty,  in  such 
a  case,  should  contain  a  clear  and  concise  statement  of  the  facts  consti- 
tuting a  basis  for  an  assessment  of  damages  under  the  legal  rule  by 
which  they  are  measured ;  and  if  it  does  not  set  forth  all  the  elements 
of  a  defence  with  reasonable  certainty,  it  is  insufficient. 

*  See  act  of  April  13, 1887,  P.  L.  21,  "  relative  to  sales  by  sample.^ 
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(a)  In  an  action  upon  a  book  account  for  yam  sold,  and  also  upon  four 
promissory  notes,  the  affidavit  of  defence  averred  that  the  notes  were 
given  for  yam  purchased ;  that  said  yam,  and  also  the  yam  covered  by 
the  book  account,  were  bought  by  sample,  the  defendant  exhibiting  a 
sample  to  the  plaintiffs  at  the  time  of  the  purchase. 

(b)  That  the  yam  delivered  was  inferior  in  grade  and  quality  to  the 
sample,  and  by  reason  thereof  the  defendant  lost,  through  claims  made 
on  him  by  his  customers  and  their  cancellation  of  contracts  with  him, 
in  consequence  of  the  poor  quality  of  cloth  manufactured  from  said 
yam,  many  thousands  of  dollars  in  excess  of  the  amount  sued  for  : 

3.  The  affidavit  was  deficient  in  not  stating  specific  facts  on  which  to  rest 
the  legal  conclusions  invoked ;  and,  as  it  stated  nothing  which  would 
render  the  alleged  claims  of  the  defendant's  customers,  or  their  cancel- 
lation of  contracts  with  him,  proper  items  of  damage,  and  its  infer- 
ebces  and  conclusions  were  imauthorized  by  its  facts,  it  was  insufficient 
to  prevent  judgment. 

Before  Paxson,  C.  J.,  Grben,  Clabk,  McCollum  and 
MrrcHBLL,  JJ. 

No.  118  January  Term  1890,  Sup.  Ct. ;  court  below,  No.  819 
March  Term  1889,  C.  P.  No.  4. 

On  May  4, 1889,  Emanuel  Ogden,  John  D.  Hutchinson  and 
George  Hutchinson  brought  assumpsit  against  James  M.  Beatfy, 
trading  as  James  M.  Beatty  &  Co.  The  plaintiffs  filed  a  verified 
statement  of  claim,  declaring  upon  a  book  account  for  yam  sold 
by  them  to  the  defendant,  amounting  to  $1,118.75,  and  also 
upon  four  promissory  notes,  three  of  which  were  drawn  by  the 
T.  Hermann  Manufacturing  Company  and  indorsed  by  the  de- 
fendant, the  fourth  note  being  drawn  by  the  defendant  to 
the  plaintiffs'  order.  The  plaintiffs'  claim  as  stated,  was  for 
$6,038.40,  with  interest  thereon,  and  also  $5.99,  costs  of  pro- 
test upon  said  notes. 
The  defendant  filed  an  affidavit  of  defence  which  averred: 
"  I  have  a  defence  to  the  whole  of  plaintiffs'  claim  in  this 
suit  of  the  following  character :  The  notes  in  suit  were  all  given 
for  payment  for  yam  bought  by  me  from  plainti&,  and  aU  of 
said  yam,  together  with  the  yam  claimed  for  in  plaintiffs'  state- 
ment, was  bought  by  me  by  sample  which  was  shown  by  me  to 
John  Hutchinson,  the  member  of  plaintiffs'  firm  from  whom  I 
bought  the  yarn.  The  yam  delivered  was  of  a  lower  grade 
than  the  sample  and  very  much  inferior  thereto  in  quality,  by 
reason  of  which  I  lost  very  much  more  than  the  amount  plaint- 
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OSb  claim  in  this  case,  by  reason  of  claims  made  on  me  by  my 
customers  on  account  of  the  poor  yarn  in  the  cloth  manufactured 
from  the  said  yam,  and  by  reason  of  the  cancellation  of  con- 
tracts made  with  me  by  customers  on  account  of  the  lower 
grade  and  inferior  quality  of  the  yarn.  My  loss  directly  by 
reason  of  the  lower  grade  and  inferior  quality  of  said  yarn 
amounts  to  many  thousands  of  dollars  in  excess  of  the  amount 
claimed  by  plaintiffs  in  this  case. 

"  I  expect  to  prove  these  facts  on  the  trial  of  this  case." 
— A  rule  for  judgment  for  want  of  a  sufficient  affidavit  of 
defence  was  taken  and,  after  argument  thereof,  discharged; 
exception.*    Thereupon  the  plaintiffs  took  this  appeal,  specify- 
ing that  the  court  eiTcd : 

1.  In  refusing  to  enter  judgment  for  want  of  a  sufficient  af- 
fidavit of  defence. 

2.  In  discharging  the  rule  for  judgment.* 

Mr.  George  H.  JSarle,  Jr.  (with  him  Mr.  Richard  P.  White), 
for  the  appellants : 

1.  This  was  not  a  sale  by  sample,  although  so  called  in  the 
defendant's  affidavit.  A  sample  is  "  a  portion  of  the  goods  to 
be  sold,  fairly  taken  from  the  bulk, "  and  that  term  is  inaccu- 
rately used  in  the  affidavit,  as  the  substance  of  the  allegation 
is  that  certain  goods  were  ordered  by  description,  that  is,  the 
defendant  showed  to  the  plaintiff  certain  goods,  and  ordered 
certain  other  goods  to  be  of  the  same  description.  The  affidavit 
describes  neither  the  goods  shown  to  the  plaintiffs,  nor  the  goods 
received  by  the  defendant  under  his  order.  Nor  does  it  aver 
an  agreement  or  warranty  that  the  goods  ordered  should  cor- 
respond with  those  shown.  Whatever  is  not  stated  in  an  affi- 
davit of  defence  is  taken  not  to  exist:  Lord  v.  Ocean  Bank,  20 
Pa.  387.  The  defendant's  allegation  that  he  made  a  purchase 
by  sample,  is  merely  his  own  conclusion,  and  his  general  aver- 
ment thereof  is  insufficient :  Gould  v.  Gage,  118  Pa.  565 ;  Stitt 
V.  Garrett,  8  Wh.  288. 

2.  But  if  the  defendant  had  properly  alleged  a  warranty,  the 
affidavit  would  still  remain  wholly  frivolous  and  evasive,  as, 
when  it  comes  to  state  the  breach  of  wan^anty,  it  does  not  deal 
in  facts,  but  merely  in  adjectives  and  opinions.  It  does  not 
state  a  single  fact  in  support  of  the  defendant's  opinion  respect- 
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ing  the  quality  of  the  goods ;  and  the  averments  in  this  affi- 
davit, being  mere  matter  of  opinion,  upon  which  no  indictment 
for  perjury  would  lie,  it  does  not  comply  with  the  requirements 
of  the  affidavit  of  defence  law :  Gould  v.  Grage,  118  Pa.  661 ; 
Erie  City  v.  Butler,  120  Pa.  382 ;  Stitt  v.  Garrett,  3  Wh.  283. 
Moreover,  the  affidavit  faik  to  state  properly  the  damages  al- 
leged to  have  been  suffered.  They  are  averred  simply  as  a 
general  statement  of  results,  from  unstated  facts  and  uunamed 
conclusions  of  law.  As  the  defendant  nowhere  denies  getting 
and  keeping  the  goods,  he  is  bound,  in  any  case,  to  pay  what 
they  were  worth,  notwithstanding  their  defects.  His  affidavit 
is  an  attempt  to  usurp  the  court's  function  of  determining  the 
law  on  facts  stated,  and  is  insufficient :  Stitt  v.  Gttrrett,  3  Wh. 
283 ;  Gould  v.  Gage,  118  Pa.  666 ;  Louchheim  v.  Becker,  3  W. 
N.  449 ;  McCracken  v.  Congregation,  111  Pa.  106. 

Mr.  Jonah  iJ.  Adams^  for  the  appellee : 

1.  While  the  strict  legal  definition  of  sale  by  sample  is  in 
accordance  with  the  plaintiffs'  contention,  among  the  ordinary 
significations  of  the  word  sample  are :  "  specimen,  example,  il- 
lustration." An  affidavit  is  not  defective  because  of  omitting 
to  use  words  in  a  technical  sense.  It  is  enough  if  they  are  used 
with  their  ordinary  conventional  significance.  There  is  nothing 
in  the  act  of  April  13, 1887,  P.  L.  21,  which  provides  that  there 
shall  be  an  implied  warranty  in  all  sales  by  sample,  unless 
otherwise  agreed,  to  limit  the  use  of  the  word  sample ;  and, 
according  to  the  plain  meaning  of  the  act,  the  warranty  arises, 
whether  the  sample  was  shown  by  the  vendor  or  by  the  vendee. 

2.  It  is  impossible  to  tell  from  a  casual  inspection  of  yam, 
when  delivered,  whether  it  comes  up  to  the  sample  on  which 
it  has  been  ordered.  That  can  be  told  only  by  the  use  of  the 
yarn  after  it  is  put  in  course  of  manufacture.  As  to  what 
makes  yarn  poor  and  unfit  for  use,  there  is  no  standard  in  words 
that  can  be  applied.  Inferior  yam  makes  poor  goods,  and  the 
affidavit  distinctly  says  that  the  defendant's  loss  was  incurred 
by  reason  of  the  poor  yarn  in  the  cloth  manufactured  therefrom. 
No  other  test  can  be  suggested ;  nor  could  this  test  be  averred 
or  applied  in  more  emphatic  words  than  have  been  used  in  this 
case. 

3.  That  the  amount  of  the  defendant's  loss  is  not  stated  in 
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figaies  is  unimportant,  inasmuch  as  it  is  averred  to  be  in  ex- 
cess of  the  plaintiffs'  claim.  In  the  ordinary  case,  when  the 
damages  claimed  are  less  than  the  bill  sued  for,  there  is  neces- 
sity for  an  exact  statement.  And  it  is  no  argument  to  say  that 
the  defendant  kept  the  yarn  and  did  not  offer  to  return  it.  It 
would  be  impossible  for  him  to  do  so.  The  quality  of  the  yarn 
could  not  be  ascertained  until  it  was  manufactured  into  goods, 
and  the  goods  placed  on  the  market.  The  goods  manufactured 
and  sold  by  the  defendant,  and  not  paid  for  because  of  the  poor 
quality  of  the  yarn,  represent  not  only  the  value  of  the  yam, 
but  that  of  other  materials,  labor,  rent,  etc.  The  yarn  was  not 
only  worth  nothing  to  the  defendant,  but  was  destructive  of 
his  entire  product.  On  an  appeal  of  this  kind  there  can  be  a 
reversal  only  for  a  clear  case  of  error  in  law:  GriflBth  v.  Sit- 
greaves,  81*  Pa.  878. 

Opinion,  Mr.  Justice  McCollum: 

It  is  averred  in  the  afQdavit  of  defence  that  the  notes  and 
account  in  suit  represent  the  price  of  yam  purchased  by  the 
defendant  of  the  plaintiffs,  by  sample  which  he  •  exhibited  to 
them ;  that  the  yam  delivered  by  the  plaintiffs  to  the  defend- 
ant was  inferior  in  grade  and  quality  to  the  sample  shown,  and 
that,  in  consequence  thereof,  he  has  sustained  damage  to  the 
amount  of  many  thousand  dollars  in  excess  of  the  sum  de- 
manded by  the  plaintiffs.  It  is  to  be  noted  that  neither  the 
quantity,  market  price,  or  quality  of  the  yam  purchased  or  of 
the  yam  delivered,  is  stated  in  the  affidavit.  It  contains,  in 
general  terms,  a  suggestion  of  a  loss  of  custom  and  a  cancella- 
tion of  contracts,  as  a  result  of  a  breach  of  warranty,  but  it  is 
clearly  deficient  in  the  statement  of  specific  facts  on  which  to 
rest  the  legal  conclusions  invoked.  It  does  not  allege  that  the 
plaintiffs  were  manufacturers  of  yarn,  that  the  defendant  was 
a  manufacturer  of  cloth,  or  that  the  former  knew  for  what 
purpose  the  yam  was  purchased  by  the  latter.  Its  inferences 
and  conclusions  are  not  authorized  by  its  facts.  There  is 
nothing  in  it  on  which  to  ground  a  claim  for  damages,  embrac- 
ing loss  of  custom  or  a  cancellation  of  contracts. 

Where  goods  are  sold  with  a  warranty  of  quality,  and  are 
retained  by  the  purchaser,  the  measure  of  damages  for  a  breach 
of  the  warranty  is  the  difference  between  the  market  value  of 
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the  goods  contracted  for  and  of  the  goods  delivered.  In  an 
action  for  the  price  of  the  goods,  the  purchaser  may  interpose 
this  difference  as  a  defence  pro  tanto.  If  an  affidavit  of  de- 
fence is  required,  it  should  contain  a  clear  and  concise  state- 
ment of  the  facts  which  constitute  a  basis  for  an  assessment  of 
the  damages  under  the  legal  rule  by  which  they  are  measured. 
All  the  elements  of  a  defence  should  appear  with  reasonable 
certainty  in  the  affidavit,  and,  if  any  fact  essential  to  complete 
the  defence  is  omitted,  the  affidavit  is  insufficient.  In  the 
present  action,  the  defendant  alleges  that  he  has  sustained 
great  loss  by  reason  of  claims  made  on  him  by  his  customers, 
and  their  cancellation  of  contracts  with  him,  because  of  the  low 
grade  and  inferior  quality  of  the  yarn ;  but  he  has  not  stated 
a  single  fact  which  would  make  these  matters  proper  items  of 
damage  on  a  breach  of  the  warranty.  An  affidavit  so  vague 
and  evasive,  and  so  radically  wrong  in  its  conclusions,  upon 
the  few  facts  it  contains,  cannot  be  approved.  In  the  absence 
of  an  averment  to  the  contrary,  it  is  fair  to  presume  that  the 
yarn  was  inspected  by  the  purchaser  when  he  received  it,  and 
that  he  then,  knew  its  grade  and  quality,  and  made  no  com- 
plaint as  to  either. 

The  judgment  is  reversed;  and  it  is  ordered  that 
the  record  be  remitted  to  the  court  below,  with 
direction  to  enter  judgment  against  the  de- 
fendant for  such  sum  as  to  right  and  justice 
may  belong,  unless  other  legal  or  equitable 
cause  be  shown  why  such  judgment  should 
not  be  entered.* 

*See  TitosviUe  Iron  Works  v.  Keystone  Oil  Co.,  ISO  Pa.  211. 
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137        203 
J.  A.  DATZ  ET  AL.  v.  CYRUS  PHILLIPS.  '  ^sr-'^f 

1226     251J7 

APPEAL  BY  DEFENDANT  FROM  THE  COURT  OF  COMMON  PLEAS  - 

NO.  4  OF  PHILADELPHIA  COUNTY. 

Argued  March  81»  1890— Decided  October  18, 1890. 
[To  be  reported.] 

1.  One  most  do  eqnity  before  he  asks  equity.  Specific  execution  of  a 
contract  is  not  of  right,  but  of  grace ;  and  he  who  seeks  relief  at  the 
hands  of  a  chancellor  must  show  himself  ready  and  willing  to  do  all 
that  he  ought  in  good  conscience  to  do,  and,  if  he  do  not,  his  bill  will 
be  dismissed. 

2.  If  the  contract  is  not  fair,  or  the  conduct  of  him  who  asks  its  enforce- 
ment is  not  just  and  consoionable,  or,  if  there  be  independent  circum- 
stances whic^  will  render  the  operation  of  a  decree  of  specific  execution 
harsh  and  inequitable,  the  parties  will  be  left  to  their  remedies  at  law. 

(a)  The  plaintiffs,  in  a  bill  to  restrain  the  maintenance  and  require  the 
removal  of  windows  in  a  party  wall,  set  out  the  terms  of  an  agreement 
between  the  parties  relating  to  the  windows.  The  defendant  answered 
that  the  stipulation  set  out  was  but  a  part  of  an  arrangement  made  be- 
fore the  building  of  the  wall  was  begun. 

(6)  He  answered,  further,  that  under  the  arrangement  and  a  stipulation 
therein  that  plaintiffs  would  supply  to  defendant's  building  a  sewer 
connection  through  their  property,  he  had  surrendered  his  right  to  a 
privy  well  on  plaintiffs*  lot,  and  had  erected  a  party  wall,  with  no  open- 
ing on  the  first  floor,  against  which  the  plaintiffs  had  erected  their 
building. 

(c)  And  further,  that  the  plaintiffs  had  neglected  and  refused  to  comply 
with  the  agreement  on  their  part,  and  had  neither  provided  the  defend- 
ant with  a  sewer  connection,  as  they  had  stipulated,  nor  offered  to  make 
any  substitute  or  compensation  therefor.  The  master  found  the  facts 
to  be  as  alleged  in  the  defendant's  answer : 

3.  Wliether  the  stipulations  in  the  agreement  were  severable  or  not,  was 
not  the  important  question,  but  whether  the  position  and  conduct  of  the 
plaintiffs  was  such  as  to  give  them  standing  in  equity.  Having  them- 
selves violated  the  agreement,  in  every  important  particular,  they 
could  not  ask  for  enforcement  in  equity  of  the  part  of  it  relating  to  the 
windows. 

Before  Sterrett,  Green,  Clark,  Williams  and  Mitch- 
ell, JJ. 

No.  149  July  Term  1889,  Sup.  Ct.;  court  below.  No.  247 
December  Term  1886,  C.  P.  No.  4,  in  Equity. 
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On  December  16,  1886,  Jacob  A.  Datz  and  F.  W.  Midden- 
dorf  filed  a  bill  in  equity  against  Cyrus  Phillips  and  Milton 
Phillips,  which  averred  that  the  plaintiffs  were  the  owners  of 
two  lots  of  ground,  Nos.  70  and  72  on  the  west  side  of  North 
Fourth  street,  the  rear  ends  of  which  abutted  against  the  east 
side  of  a  lot  fronting  on  Arch  street  owned  by  the  defendant 
Cyrus  Phillips ;  praying  that  the  defendant  and  his  lessee  be 
restrained  from  maintaining  a  certain  alleged  nuisance,  to  wit, 
certain  windows  in  the  party  wall  between  the  properties  owned 
by  plaintiffs  and  defendant,  and  that  they  be  directed  to  abate 
the  same,  and  cause  the  said  windows  to  be  removed  and  the 
space  occupied  thereby  to  be  built  up  to  the  thickness  required 
by  law,  and  for  further  relief. 

The  defendant  filed  an  answer  denying  plaintiffs'  right  to 
have  the  windows  closed,  and  charged  that  the  said  windows 
were  put  in  the  wall  with  the  consent  of  the  plaintifib,  given 
for  certain  concessions  made  by  Cyrus  Phillips  with  respect  to 
an  easement  of  a  certain  privy  well  on  the  plaintiffs'  property 
in  favor  of  the  Phillips  property,  alleging  that  the  plaintiffs 
agreed,  in  consideration  that  Cyrus  Phillips  "  would  consent 
and  permit  them  to  fill  up  said  necessary  well  and  relieve  their 
property  from  said  servitude  and  permit  them  to  build  over  it, " 
they,  the  plaintiffs,  would,  at  their  own  proper  cost  and  charges, 
make  a  connection  between  the  rear  of  the  Phillips  property 
and  the  public  sewer  in  Fourth  street,  by  means  of  properly 
connected  drain-pipes ;  that  the  plaintiffs  neglected  and  failed  to 
make  such  drainage  connection,  although  frequently  requested 
etc.,  concluding  the  answer  with  an  averment  as  follows : 

^^  6.  And  I  further  charge  and  aver,  that  it  is  contrary  to 
equity  and  good  conscience  that  the  plaintiffs  should  be  per- 
mitted to  hold  their  property  practically  released  from  the  ease- 
ment of  the  necessary  well,  and  build  over  the  same,  and  at  the 
same  time  not  only  neglect  and  refuse  to  furnish  me  with  proper 
sewer  connections,  but  also  compel  me  to  close  up  the  windows 
opening  on  said  area,  thereby  depriving  me  of  any  compensation 
whatsoever  for  the  extinguishment  of  the  easement  of  said  ne- 
cessary well,  which  was  conveyed  to  me  with  my  said  property." 

The  defendant,  Cyrus  Phillips,  desiring  affirmative  relief, 
filed  a  cross-bill,  on  February  9, 1887,  setting  up  substantially 
the  same  facts  stated  in  his  answer,  and  prayed  the  court,  upon 
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final  hearing,  to  order  and  direct  the  defendants  therein,  viz., 
Datz  and  Middendorf,  to  restore  said  privy  well,  and  not  to  in- 
terfere with  or  hinder  the  owners,  tenants  and  occupiers  of  his 
property,  in  the  free  use  of  the  said  well,  and  for  further  relief. 

To  the  cross-bill  the  defendants  therein  answered,  denying 
**  that  the  said  windows  were  constructed  in  the  said  party  wall 
with  the  consent  of  the  plaintiffs  in  said  bill,  as  in  the  said  an- 
swer is  alleged,"  and,  admitting  certain  other  averments  in  the 
cross-bill,  answered  in  respect  to  the  privy  well  as  follows : 

"  3.  We  admit  that  the  aforesaid  necessary  well  on. the  prem- 
ises. No.  70  North  Fourth  street,  was  about  nine  feet  in  diameter, 
and  with  a  suitable  privy  building  thereover,  but  we  deny  that 
the  western  limit  of  the  said  building  was  about  two  feet  east  of 
the  eastern  line  of  complainant's  property,  No.  410  Arch  street. 

"  4.  We  admit  that  we  have  torn  down  said  privy  building  and 
filled  up  said  necessary  well,  but  we  aver  we  did  so  with  the  con- 
sent of  the  said  complainant  and  after  he  had  destroyed  the  part 
of  the  said  privy  building  used  by  him ;  and  we  agreed,  in  con- 
sideration of  the  abandonment  of  the  said  well,  to  permit  the  said 
Phillips  to  make  a  connection  with  drainage  pipes  through  our 
said  premises,  and  we  constructed  through  our  said  premises, 
Nos.  70  and  72  North  Fourth  street,  a  suitable  drain-pipe  and 
carried  the  same  to  the  party  wall  of  the  complainant,  and  have 
been  and  now  are  ready  and  willing  that  the  complainant 
should  use  the  said  drain-pipe,  but  the  said  complainant  has  re- 
fused to  use  the  same.  And  further  answering,  we  show  that 
said  necessary  well  was  a  nuisance  to  the  said  complainant  and 
to  us  and  was  filled  up  and  abandoned  by  the  mutual  desire 
and  consent  of  both  parties  to  this  suit." 

The  controversy  arising  will  be  illustrated  by  the  accompany- 
ing plan. 

Issues  having  been  joined,  the  proceedings  were  referred  to 
Mr.  Henry  K,  Boyer^  as  examiner  and  master,  who,  on  April  8, 
1889,  filed  a  report  finding  in  part  as  follows : 

The  plaintiffs  and  the  defendant,  Cyrus  Phillips,  entered  into 
a  verbal  agreement,  in  December,  1879,  or  in  the  early  part  of 
1880,  whereby  it  was  agreed  substantially :  1.  Cyrus  Phillips 
agreed  to  surrender  his  right  to  use  the  "  necessary  well,"  and 
to  give  up  and  abandon  the  easement  upon  the  plaintiffs'  prop- 
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eriy  in  his  favor,  and  in  consideration  thereof  the  plaintiflB 
agreed  to  construct  a  12-inch  drain  through  their  property,  for 


N. 


I 


ARCH  STREET. 


Afdkivmy. 


Propoied  Dnin. 


S. 

the  use  of  Cyrus  Phillips,  the  tenants  and  occupiers  of  the 
premises.  No.  410  Arch  street,  running  from  the  rear  end  of 
the  Phillips  property  to  and  connecting  with  the  public  sewer 
in  Fourth  street.  2.  And  the  plaintiffs  agreed  to  give  the  de- 
fendant, Cyrus  Phillips,  the  right  to  construct  nine  windows 
in  a  portion  of  his  party  wall,  in  consideration  whereof  the 
plaintiffs  were  not  to  pay  for  the  party  wall  used  by  them,  so 
long  as  the  windows  were  allowed  to  remain,  with  the  under- 
standing or  condition  that  the  plaintiffs  might  at  any  time  re- 
quire the  defendant,  Cyrus  Phillips,  to  close  the  windows,  which 
he  agreed  to  do,  and  then  the  plaintiffs  would  become  liable  to 
pay  for  the  party  wall  used  by  them. 

Cyrus  Phillips  kept  his  agreement  with  respect  to  the  well, 
and,  relying  upon  his  belief  that  the  plaintiffs  would  keep  theii 
agreement  with  respect  to  the  drain,  he  built  this  party  wall 
without  any  opening  therein  to  gain  access  to  the  privy,  and 
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permitted  the  plaintiffs  to  demolish  the  said  well  and  build  over 
it.  Phillips  also  built  an  arch  in  the  rear  end  of  the  party  wall, 
through  which  he  intended  to  introduce  to  his  premises  the 
drain-pipe,  when  constructed  as  agreed  upon.  The  plaintiffs 
had  knowledge  of  what  the  defendant  Phillips  had  done,  and 
that  the  plan  of  his  building  contemplated  the  erection  of  his 
water-closets  in  the  rear  end  of  his  building  in  the  southwest 
comer  thereof.  Yet,  regardless  of  his  rights  under  the  agree- 
ment, they  constructed  for  their  own  use  a  small  drain-pipe 
connecting  with  their  water-closets  in  the  northwest  comer  of 
their  building,  about  forty  feet  north  of  the  said  arched  way, 
and  running  thence  eastward  along  the  north  side  of  No.  72 
North  Fourth  street  into  the  said  public  sewer  in  Fourth  street ; 
and,  for  the  accommodation  of  Cyrus  Phillips,  in  fulfilment  of 
their  agreement  with  him,  as  they  alleged,  they  ran  a  branch 
pipe  southward  to  a  point  about  twelve  feet  north  of  the  said 
arched  way  or  opening  in  the  wall,  and  informed  him  that  he 
might  connect  with  it.  This  he  declined  to  do,  and  justly  so. 
It  was  not  such  a  drain  as  they  had  agreed  to  give  him.  It 
was  not  a  twelve-inch  drain  or  large  enough  for  his  purposes,  nor 
was  it  put  where  or  constructed  so  that  he  could  use  it 

Gyros  Phillips,  after  waiting  a  long  time  and  fearing  that 
his  right  of  action  against  the  plaintiffs  for  the  value  of  the 
party  wall  would  be  barred  by  lapse  of  time,  and  not  having 
anything  in  writing  to  show  the  agreement  or  to  protect  him, 
again  applied  to  the  plaintiffs  to  have  the  disputed  matters  set- 
tled. This  led  to  a  demand  for  the  value  of  the  party  wall, 
which  was  finally  paid.  Notice  was  then  given  by  plaintiffs  to 
Phillips  to  close  the  windows,  which  he  declined  to  do.  Phil- 
lips admits  in  his  answer  that  the  notice  was  given  and  that  he 
did  decline  to  comply  with  it. 

Phillips  included  in  his  demand  for  the  value  of  the  party 
wall,  interest  thereon  from  the  time  the  same  was  taken,  and 
insisted  upon  its  payment,  and  the  plaintiffs  accordingly  paid 
it.  The  interest  on  the  value  of  the  wall  used  was  the  only 
consideration,  as  such,  which  the  plaintiffs  wei*e  to  receive  from 
Cyrus  Phillips  for  the  privilege  given  him  to  have  the  said 
windows  in  the  wall,  and  by  thus  demanding  and  receiving  it, 
he  ended  and  terminated  the  agreement  between  them  in  re- 
spect to  the  windows,  and  destroyed  and  annulled  his  right, 
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which  was  at  best  a  mere  revocable  license  to  have  and  main- 
tain the  said  windows  in  said  party  wall. 

The  license  having  been  revoked,  there  seems  to  be  no  ground 
under  the  agreement  upon  which  the  defendant  can  base  any 
just  claim  to  continue  in  the  enjoyment  of  the  privilege  he 
theretofore  had.  Indeed,  the  defendant  practically  concedes 
this  in  his  answer  and  cross-bill.  He  claims,  however,  that 
plaintiffs  are  not  entitled  to  the  relief  prayed  for,  because : 

1.  Inasmuch  as  the  windows  were  constructed  with  the  con- 
sent and  permission  of  the  plaintiffs,  before  the  plaintiffs  can 
maintain  their  aforesaid  bill  they  must  first  establish  their  legal 
right  to  hold  the  property  free  of  said  easement,  by  an  action 
at  law. 

2.  The  plaintiffs  have  not  kept  their  agreement  with  him  in 
respect  to  the  substitution  of  a  properly  constructed  dmin-pipe 
for  his  use,  in  lieu  of  the  easement  in  his  favor  upon  plaintiffs' 
lot  No.  70  North  Fourth  street,  and 

8.  It  is  contrary  to  equity  and  good  conscience  that  the 
plaintiffs  should  be  permitted  to  hold  their  property  practically 
released  from  the  easement  of  the  well  and  build  over  the 
same,  and  at  the  same  time  not  only  neglect  but  refuse  to  fur- 
nish him  with  proper  sewer  connections,  but  also  compel  him 
to  close  up  the  windows  opening  on  said  area,  thereby  depriv- 
ing him  of  any  compensation  whatsoever  for  the  extinguish- 
ment of  the  easement  of  said  well,  etc. ;  a  sort  of  set-off  in 
equity. 

The  cross-bill  sets  up  the  same  matters  in  defence  and  prays 

aflBrmative  relief The  specific  relief  asked  cannot  be 

granted,  because  it  would  be  practically  impossible  "  to  restore 
said  necessary  well,"  and  because  it  would  be  a  nuisance  and 
not  nearly  so  desirable  from  any  point  of  view,  as  a  properly 
constructed  drain.  And  the  court  can  as  readily  require  the 
plaintiffs  to  construct  and  furnish  the  drain  as  "  to  restore  the 
necessary  well." 

The  evidence  shows  that  Cyrus  Phillips,  after  waiting  four 
years  for  the  plaintiffs  to  put  in  the  drain  according  to  their 
agreement  with  him,  was  forced  to  put  in  a  drain  for  the  ac- 
commodation of  his  property,  or  else  to  submit  to  the  annoy- 
ance, inconvenience  and  expense  of  keeping  and  maintaining 
said  well  in  the  cellar,  which  must  have  been  not  only  a  nui- 
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sance  and  prejudicial  to  health,  but  also  very  expensive,  requir- 
ing to  be  frequently  cleaned  out  at  an  expense  of  $10.50  each 
time.  He  therefore  laid  a  private  drain  along  Arch  street  from 
his  property  to  the  sewer  in  Fourth  street  and  ran  pipes  into  it. 
This  drain  and  connections  cost  him  $380.  He  also  dug  a  well, 
above  referred  to,  in  his  cellar,  into  which  his  drainage  flowed 
from  the  time  the  necessary  well  was  abandoned  until  the  said 
new  drain  was  laid.  This  well  was  dug,  however,  before  the 
plaintifEs  were  in  default.  It  was  intended,  originally,  for  use 
between  the  time  of  the  removal  of  the  ^^  necessary  well  '*  and 
the  construction  of  the  new  drain  by  the  plaintiffs,  Datz  and 
Middendorf.  During  these  four  years  the  defendant  was 
obliged  to  clean  out  the  well  at  a  cost  of  $10.50  each  time. 
The  number  of  times  was  not  proved.  If,  therefore,  the  de- 
fendant, Cyrus  Phillips,  shall  be  entitled  to  damages,  the  amount 
would  be  $880,  with  interest  since,  say  September  1,  1884, 
that  being  the  date  by  which  the  plaintiffs  promised  to  have 
the  pipe  put  in.  Interest  on  $880  to  March  1, 1889,  4  years 
and  8  months,  would  amount  to  $106.60,  making  a  total  of 
$486.60.  Other  items  which  might  enter  into  a  claim  for 
damages  were  not  clearly  proven,  and  are  therefore  not  taken 
into  consideration 

— ^Upon  the  facts  found  by  him,  the  master  reported,  as  his 
conclusions  of  law : 

1.  The  first  objection  of  the  defendant  to  the  relief  prayed 
for  is  not  well  taken.  In  the  opinion  of  the  master,  the  plaint- 
iff's title  or  legal  right  to  have  the  windows  closed  and  the 
nuisance  abated  is  clear  and  free  from  doubt.  Both  parties  are 
practically  agreed  as  to  the  nature  and  extent  of  the  agree- 
ment with  respect  to  the  windows.  In  that  sense,  the  agree- 
ments are  separate  and  distinct.  The  rights  of  the  plaintiffs, 
under  that  part  of  the  agreement,  are  not  in  any  way  subordi- 
nate to  or  dependent  upon  their  performance  of  the  other 
agreement,  which  has  reference  to  a  separate  and  distinct 
subject.  ....  The  agreement  by  its  very  terms  and  condi- 
tions concedes  the  plaintiffs'  title  or  legal  right.  Why  should 
the  plaintiffs  be  put  to  the  necessity  of  establishing  what  no 
one  assails?  The  consent  of  the  plaintiffs*  having  been  with- 
drawn, his  rights  ought  to  be  restored The  evidence 

affirmatively  shows  that  these  windows  are  a  serious  nuisance. 
Vol.  cxxxvn — 14 
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They  not  only  increase  the  plaintiffs'  fire-risk,  but  render  their 
buildings  more  liable  to  have  fire  communicated  to  them  tvom 
defendant,  and  also  render  the  plaintiffs'  buildings  less  secure 
and  private.  Besides  these  objections,  windows  in  party  walls 
are  per  se  nuisances : VoUmer's  App.,  61  Pa.  118. 

2-3.  Nor  does  the  master  think  that  plaintiffs'  bill  ought  to 
be  dismissed  or  relief  be  denied  him  because  of  the  reasons, 
second  and  third,  above  assigned  by  the  defendant,  Cyrus 
Phillips. 

The  master  has  been  greatly  embarrassed  in  reaching  a  con- 
clusion with  respect  to  this  part  of  the  case.  He  is  fully  con- 
vinced that  the  plaintiffs  have  not  accorded  to  the  defendant, 
Cyrus  Phillips,  the  rights  and  privileges  which  the  agreement 
between  them  with  respect  to  the  substitution  of  a  suitable 
drain-pipe  for  the  well  contemplated,  and  this  finding,  coupled 
with  the  fact  that  the  plaintiffs  have  not  acted,  as  it  appears 
to  the  master,  in  good  faith  with  the  defendant,  would  probably 
justify  the  master  in  recommending  that  the  plaintiffs'  bill  be 
dismissed,  but  that  course  would  not  settle  any  question. 

The  master  is  of  opinion  that  equity  between  the  parties  will 
be  more  effectually  enforced,  in  this  case,  by  sustaining  the  bill 
and  making  a  decree  securing  to  each  party  what  he  is  justly 
entitled  to,  according  to  the  agreement  between  them  in  respect 
to  the  matters  in  controvei-sy  between  them.  And  this  the  court  ^ 
can  do  in  this  case,  because  the  defendant,  Cjnrus  Phillips,  has 
filed  a  cross-bill  and  has  prayed  for  affirmative  relief. 

It  may  be  observed  with  respect  to  the  request  of  the  de- 
fendant that  the  plaintiffis'  bill  be  dismissed  for  the  reasons 
stated  in  the  answer,  the  master  is  of  opinion  that  the  findings 
of  fact  concerning  those  matters  might  justify  such  an  order, 
but  that  would  be  of  course  upon  the  theory  that  those  matters 
are  [not?]  so  intimately  connected  with  the  subject  matter  of  the 
bill  as  to  be  "  embraced  within  the  circle  of  contest,"  and  justly 
termed  "distinct  yet  connected  topics  of  dispute"  or  "inci- 
dental matters,"  which  is  the  theory  upon  which  the  cross-bill 
is  maintained,  as  hereinafter  stated.  If  the  subject  matter  of 
defence  is  sufficient  to  base  a  dismissal  of  the  bill  upon,  then 
it  is  sufficient  to  support  the  cross-bill  and  entitle  the  defend- 
ant to  affirmative  relief.  If  it  is  not  sufficient  for  either,  then 
the  plaintiffs'  bill  ought  not  to  be  dismissed,  but  the  relief 


Digitized  by  LjOOQIC 


Pa.]  DATZ  V.  PHILLIPS.  211 

Master^s  Report. 

prayed  for  should  be  granted: — Citing  and  considering  Mc- 
Gowin  V.  Remington,  12  Pa.  63 ;  Bonder's  App.,  57  Pa.  502 ; 
Allison's  App.,  77  Pa.  227 ;  Pomeroy's  Eq.  J.,  §§181,  n.  2, 
1297 ;  Bispham's  Eq.,  §  478  ;  and,  as  to  the  rules  which  apply 
to  cross-bills:  Cross  v.  De  Valle,  1  Wall.  16;  Daniels'  Ch., 
1542,  n.  2;  Field  v.  SchiefEelin,  2  N.  Y.  Ch.,  Law.  Ed.,  264. 

— The  master,  therefore,  recommended  a  decree :  (1)  Adjudg- 
ing that  the  windows  in  the  party  wall  constituted  a  nuisance 
kept  and  maintained  by  the  defendant  in  the  bill.  (2)  That 
an  injunction  and  order  issue  as  prayed  for.  (3)  That  the  de- 
fendant, his  heirs  and  assigns,  and  the  tenants  and  occupiers  of 
premises  No.  140  Arch  street,  were  entitled  to  the  right  to 
drain  water-closets,  basins,  etc.,  from  the  rear  of  said  premises 
into  the  public  sewer  in  Fourth  street,  by  means  of  a  properly 
constructed  12-inch  sewer  along  the  south  wall  of  premises  No. 
70  Fourth  street,  into  said  sewer.  (4)  That  the  plaintiffs  be 
ordered  and  required  to  construct  and  maintain  said  12-inch 
drain.  (5)  That  the  order  (2)  above  shall  not  be  enforced 
until  said  di-ain  shall  have  been  constructed.  (6)  That  the 
plaintiffs  pay  the  defendant  the  sum  of  $486.60,  with  interest 
thereon  from  March  1, 1889,  as  and  for  the  damages  by  him 
sustained  by  reason  of  the  default  of  the  plaintiffs  in  not  con- 
structing the  sewer  as  they  had  agreed ;  and  that  each  party 
pay  one  half  the  costs. 

Both  parties  filed  exceptions  to  the  master's  report,  the  ex- 
ceptions of  the  defendant  being  as  follows : 

1,  2.  The  master  erred  in  requiring  the  defendant  to  pay  one 
half  the  costs. 

8.  The  learned  master  having  reported  that  the  plaintiffs  had 
acted  in  bad  faith  to  the  defendant  and  had  not  kept  their 
agreement  with  him  and  are  not  entitled  to  the  relief  prayed 
for  until  they  do  perform  their  part  of  the  agreement,  he  should 
further  have  reported  that  the  plaintiffs  pay  all  the  costs.** 

4.  The  master  having  reported  that  the  plaintiffs  had  acted 
in  bad  faith  towards  the  defendant,  in  the  subject-matter  of  this 
controversy,  and  that  the  defendant  had  only  taken  such  steps 
as  were  necessary  for  the  protection  of  his  legal  rights,  should 
have  reported  that  all  the  costs  should  be  paid  by  the  plaint- 
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Said  exceptions  having  been  overruled  by  the  master  and  re- 
newed before  the  court  on  the  filing  of  his  report,  after  argu- 
ment thereof  the  court,  Thaybb,  P.  J.,  filed  an  opinion,  which 
after  stating  the  facts  proceeded : 

The  defence  set  up  in  answer  was,  that  before  the  parties  re- 
built there  existed  on  the  premises  of  the  plaintiff  a  certain 
privy  well  which  was  for  the  common  use  of  both  properties ; 
that,  in  consideration  of  the  defendant's  abandoning  his  right 
to  the  easement  on  the  plaintiffs'  lot,  the  plaintiffs  promised 
that  they  would "  lay  down  for  the  defendant's  use  a  properly 
constructed  drain  from  the  rear  of  the  defendant's  property  into 
the  Fourth  street  sewer,  and  that  they  have  not  done  so,  but 
have  broken  their  contract  relating  to  that  matter.  In  point 
of  fact  it  appears  from  the  evidence  that  the  plaintiffs  have 
built  such  a  drain ;  but  the  defendant  contends  that  it  is  not 
of  the  character  or  capacity  of  the  drain  they  promised  to  put 
down.  On  the  other  hand,  the  plaintiffs  claim  to  have  fully 
complied  with  their  contract  relating  to  the  drain. 

Now,  the  two  contracts,  viz.,  the  contract  relative  to  the  win- 
dows and  that  relating  to  the  privy  well  and  drain,  are  plainly 
independent  contracts.  There  is  nothing  to  show  that  the  one 
was  dependent  upon  the  other.  That  seems  to  have  been  the 
opinion  of  the  master,  for  he  says  in  his  report :  "  The  plaint- 
iffs' title  or  legal  right  to  have  the  windows  closed  and  the  nui- 
sance abated,  is  clear  and  free  from  doubt.  Both  parties  are 
practically  agreed  as  to  the  nature  and  extent  of  the  agreement 
with  respect  to  the  windows.  In  that  sense,  the  agreements 
are  separate  and  distinct.  The  rights  of  the  plaintiffs  under 
that  part  of  the  agreement  are  not  in  any  way  subordinate  to 
or  dependent  upon  their  performance  of  the  other  agreement, 
which  has  reference  to  a  separate  and  distinct  subject."  And  in 
another  place  he  speaks  of  the  agreements  as  two,  "  the  two 
agreements,  if  we  may  so  designate  them,  were  made  at  or  about 
the  same  time."  Certain  it  is  that  Mr.  Cheyney  was  employed 
by  the  defendant  to  draw  up  an  agreement  upon  both  subjects, 
but  the  plaintiffs  refused  to  sign  it,  and  it  never  was  signed. 
Mr.  Cheyney  admits  that  the  plaintiffs  objected  to  it  when  it 
was  shown  to  them.  He  says  that  he  drew  the  paper  "  from 
his  recollection  of  what  took  place."  Mr.  Cheyney's  testimony 
is  very  vague,  uncertain  and  unsatisfactory.     He  gives  no  con- 
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veisatioD  with  Mr.  Datz,  but  only  his  own  conclusions,  or  the 
inferences  whicli  he  drew  from  them.  There  had  been  a  great 
deal  of  conversation  between  the  parties  relative  to  both  sub- 
jects. Cheyney  also  had  conversations  with  both  parties. 
Being  employed  by  the  defendant  to  draw  up  an  agreement,  he 
did  so.  It  did  not  suit  the  plaintifEs,  and  they  refused  to  sign 
it,  and  that  is  the  whole  of  it. 

After  a  careful  examination  of  all  the  testimony,  we  are  of 
the  opinion  that  there  is  no  satisfactory  evidence  that  these 
agreements  were  ever  intended  by  the  parties  to  be  dependent 
upon  each  other,  or  that  the  performance  of  one  was  in  any 
sense  conditioned  on  the  performance  of  the  other.  The  sub- 
jects of  the  agreements  were  totally  different.  The  consid- 
erations were  different.  They  were  never  blended,  and  one 
agreement  was  not  a  consideration  for  the  other.  The  breach 
of  the  agreement  which  the  defendant  sets  up  in  the  answer 
cannot  be  set  off  in  this  case,  because  the  remedies  upon  the 
two  agreements  are  totally  different.  The  plaintiffs  seek  a 
specific  performance,  and  that  only.  It  is  no  answer  to  that 
to  say  that  the  plaintiffs  have  broken  another  agreement  relat- 
ing to  another  subject.  The  proper  remedy  of  the  defendant 
for  a  breach  of  the  agreement  to  lay  the  drain-pipe,  is  an  action 
at  law  to  recover  damages.  The  defendant  has  imported  into 
the  case  something  that  has  nothing  to  do  with  it,  but  which 
may  be  proper  ground  for  an  action  at  law. 

As  to  the  cross-bill  filed  by  the  defendant,  it  was  altogether 
irregular  and  ought  to  have  been  demurred  to.  Indeed  it  is 
not  properly  a  cross-bill,  but  an  original  bill  under  the  guise  of 
a  cross-bill.  A  cross-bill  is  a  mode  of  defence.  The  original 
bill  and  the  cross-bill  are  one  cause.  The  office  of  a  cross-bill 
is  to  enable  a  defendant  to  have  a  discovery  or  to  obtain  a  re- 
lief for  himself  in  reference  to  the  matter  contained  in  the 
original  biU.  A  cross-bill  must  be  confined  to  the  subject  mat- 
ter of  the  original  bill,  and  cannot  embrace  new  and  distinct 
matters  not  embraced  in  the  original  suit.  If  it  do  so,  no  de- 
cree can  be  founded  on  those  matters.  This  has  been  settled 
by  many  authorities :  3  Daniels'  Ch.,  1748 ;  May  v.  Armstrong, 
3  J.  J.  Marsh.  262  (20  Am.  Dec.  137) ;  Daniel  v.  Morrison,  6 
Dana  186 ;  Galatian  v.  Erwin,  1  Hopk.  48 ;  Field  v.  Schieffelin, 
7  Johns.  Ch.  252 ;  Gouvemeur  v.  Elmendorf,  4  Johns.  Ch. 
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857.  The  cross-bill  must  be  confined  to  the  subject  matter  of 
the  original  bill,  and  cannot  introduce  new  matters  not  em- 
braced in  the  original  bill  If  it  do  so,  the  cross-bill  becomes 
itself  an  original  bill,  and  there  cannot  be  two  original  bills  in 
the  same  cause :  3  Daniels'  Ch.,  1746 ;  Story's  Eq.  PL,  401 ; 
Jennison's  Ch.  Pr.,  391 ;  Andrews  v.  Kibbee,  12  Mich.  94  (83 
Am.  Dec.  766) ;  Galatian  v.  Cunningham,  8  Cow.  361.  The 
neglect  to  observe  this  simple  and  well  established  rule  must 
necessarily  produce  confusion,  and  land  the  parties  in  a  laby- 
rinth of  litigation  from  which  it  would  be  difficult  to  extricate 
them,  and  in  which  the  judge  himself  might  be  hopelessly  lost. 
In  the  case  now  before  us,  we  have,  on  the  one  hand,  a  bill 
for  specific  performance  of  an  agreement  to  close  and  build  up 
certain  windows  in  a  party  wall ;  and,  on  the  other  hand,  a 
cross-bill  by  the  defendant  to  restore  a  privy  well  and  to  en- 
join the  plaintiffs  from  any  interference  with  the  free  use 
thereof  by  the  defendant.  Before  the  master,  the  defendant, 
without  any  alteration  of  the  cross-bill,  substituted  a  elaim  for 
specific  performance  by  the  plaintiffs  of  an  agreement  to  build 
a  drain  and  a  claim  for  damages  for  not  building  it.  That  spe- 
cific performance  cannot  be  decreed  of  such  a  contract,  is  too 
clear  to  require  argument,  the  defendant  having  a  full,  complete 
and  perfectly  adequate  remedy  at  law  for  the  breach  of  the 
contract.  The  master,  while  awarding  to  the  plaintiff  the 
specific  performance  which  they  prayed  for,  and  to  which  they 
were  justly  entitled,  awarded  at  the  same  time  to  the  defend- 
ant specific  performance  by  the  plaintiffs  of  the  contract  to 
build  the  drain,  and  damages  for  not  having  built  it.  This  is 
to  introduce  chaos  into  equity  proceedings.  But  it  was  not 
the  learned  master's  fault.  The  plaintiffs  having  neglected  to 
demur  to  the  cross-bill,  and  having  put  in  an  answer  to  it,  the 
master  very  naturally  proceeded  to  take  cognizance  of  it,  and 
to  inquire  into  and  report  upon  the  subject  matter  of  it.  Of 
course  the  cross-bill  must  be  dismissed,  but  without  prejudice 
to  the  defendant's  right  to  bring  an  action  at  law  to  recover 
damages  for  the  alleged  breach  by  the  plaintiflfa  of  their  ag^e- 
ment  to  construct  the  drain  for  the  use  of  the  defendant. 

A  final  decree  having  been  entered  restraining  the  defendant 
from  maintaining  the  windows  complained  of  and  requiring 
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him  to  have  the  same  removed  and  the  spaces  thereof  built  up 
as  prayed  for,  dismissing  the  defendant's  cross-bill,  without 
prejudice,  and  ordering  that  the  defendant  pay  the  costs,**  the 
defendant  took  this  appeal,  specifying  that  the  court  erred, 
inter  alia: 

19,  20.  In  not  sustaining  defendant's  exceptions.**  ^ 

21.  In  entering  the  foregoing  decree.** 

Mr.  M.  Hampton  Todd^  for  the  appellant : 

1.  We  submit  that  the  master's  conclusion  that  the  agree- 
ment with  reference  to  the  privy  well  and  drain-pipe  and  the 
party  wall  and  windows  was  made  at  one  and  the  same  time  is 
clearly  shown  by  the  testimony  of  the  plaintiffs  themselves. 
Surely,  under  such  circumstances,  it  would  be  most  unjust  to 
allow  the  plaintiffs  to  enforce  an  agreement  made  in  one  part 
of  a  conversation,  and  relieve  them  from  the  performance  of  an 
agreement  made  in  another  part  of  the  same  conversation  and 
negotiation.  The  error  of  the  court  below  arose  from  the  as- 
sumption that  the  defendant's  rights  could  be  fully  compensated 
by  damages  for  the  breach  of  the  contract  to  build  the  drain. 
The  duty  of  the  plaintiffs  to  construct  the  drain  was  only  a 
part  of  the  contract.  The  part  that  gave  equity  jurisdiction 
was  entirely  overlooked,  and  that  was,  the  grant  of  an  easement 
to  maintain  in  perpetuity  the  right  of  drainage  across  the 
plaintiff's  lots  from  the  rear  of  defendant's  property  to  the  pub- 
lic sewer  on  Fourth  street.  No  action  at  law  can  compel  the 
grant  of  such  an  easement. 

2.  If  the  position  of  the  court  below  be  sustained,  the  de- 
fendant will  be  compelled  to  file  a  bill  in  equity  setting  up  sub- 
stantially the  same  facts  that  are  now  before  this  court,  praying 
for  a  decree  defining  and  ascertaining  said  easement  and  that 
the  property  of  the  present  plaintiffs  is  subject  to  the  same. 
Why,  then,  should  not  the  court  so  decree  in  the  present  con- 
troversy? The  authorities  cited  by  the  master,  we  submit, 
fully  justify  him  in  the  view  he  takes,  that  equity  has  jurisdic- 
tion to  do  justice  between  the  parties  in  this  proceeding.  To 
hold  otherwise,  is  to  permit  these  plaintiffs,  whom  the  master 
finds  to  have  acted  in  bad  faith  to  the  defendant,  to  take  advan- 
tage of  their  own  wrong.     This  finding  of  bad  faith,  the  court 
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below  did  not  attempt  to  overrule  or  to  qualify ;  and  the  only 
criticism  the  defendant  has  to  make  upon  the  master's  report 
is  that  he  should  have  reported  that  all  the  costs  should  have 
been  paid  by  the  plaintiffs,  because  his  report  vindicates  the 
course  of  the  defendant  in  every  step  that  he  has  taken. 

Mr.  Ja%.  Aylward  Develin  (with  him  Mr.  Theodore  D.  Rand)^ 
for  the  appellees : 

1.  The  two  agreements  being  separate  and  distinct,  the 
breach  of  one  cannot  be  set  off  in  equity  as  a  defence  to  the 
breach  of  the  other,  and  the  cross-bill  was  improperly  brought 
and  properly  dismissed.  It  is  unnecessary  to  cite  authorities  in 
support  of  the  well-known  rule  that  there  can  be  no  set-off  in 
equity,  and  that  a  cross-bill  must  be  confined  to  the  subject 
matter  of  the  original  bill,  and  cannot  introduce  new  matters 
not  embraced  in  the  original  bill.  In  our  case,  the  breach  of 
the  contract  to  furnish  a  drain-pipe  is  not  the  same  wrong,  nor 
the  effect  of  the  same  wrong,  as  the  breach  of  the  agreement 
with  respect  to  the  windows  in  the  party  wall. 

2.  The  specific  prayer  for  relief  in  the  defendant's  ci-oss-bill 
is  for  the  restoration  of  the  privy  well.  This  remedy  cannot 
be  granted ;  and,  if  the  specific  relief  prayed  for  is  denied,  then 
under  the  general  prayer  no  relief  can  be  granted  entirely 
distinct  from  and  independent  of  the  general  relief  prayed: 
Adams'  Eq.,  *309,  n. ;  Thomas  v.  EUmaker,  1  Pars.  116 ;  Del- 
aware Canal  Co.  v.  Penna.  Coal  Co.,  21  Pa.  146.  The  relief 
which  the  master  recommended,  to  wit,  the  building  of  the 
drain-pipe  and  the  payment  of  damages,  was  entirely  different 
from  the  one  prayed  for,  and  therefore,  under  the  above  prin- 
ciple, such  a  decree  would  have  been  erroneous. 

3.  Moreover,  by  building  a  party  wall,  the  defendant,  ipso 
facto,  abandoned  his  easement  to  the  well.  The  two  were  in- 
consistent. The  essential  of  a  party  wall  is  that  it  should  be 
without  openings :  VoUmer's  App.,  61  Pa.  128.  As  there  was 
no  other  way  of  ingress  or  egress  to  the  said  well  than  across 
the  boundary  of  the  two  properties,  by  erecting  the  party  wall 
the  defendant  abandoned  the  use  of  the  well.  When  an  ease- 
ment is  once  abandoned,  the  right  to  it  is  destroyed :  Wash- 
bum  on  Easements,  542. 
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Opinion,  Mb.  Justice  Williams  : 

The  parties  to  this  litigation  own  contiguous  lots  near  the 
corner  of  Fourth  and  Arch  streets  in  the  city  of  Philadelphia. 
The  plaintiffs  in  the  court  below  own  Nos.  70  and  72  North 
Fourth  street.  The  defendant's  lot  was  No.  410  Arch  street, 
which,  extending  beyond  the  corner  lot  owned  by  other  parties, 
adjoined  and  formed  the  rear  boundary  of  both  the  lots  of  the 
plaintiffs.  On  the  backside  of  No.  70  there  was  a  large  privy 
well  some  thirty  feet  deep,  and  ten  feet  wide,  to  the  use  of 
which  the  defendant  had  a  title  which  is  not  questioned,  and 
to  which  he  had  access  for  himself  and  his  tenants  by  means  of 
an  opening  in  the  east  wall  of  his  building.  Both  parties  were 
desirous  to  rebuild  on  their  respective  lots.  Negotiations  were 
had  in  regard  to  the  privy  well  and  the  drainage  for  the  new 
buildings,  which  resulted  in  an  amicable  arrangement  by  which 
Phillips  was  to  surrender  his  right  to  the  privy  well,  and  per- 
mit the  plaintifb  to  fill  it  up  and  build  over  the  ground.  In 
exchange  for  the  right  thus  relinquished,  the  plaintiffs  were  to 
provide  Phillips  with  a  suitable  connection  with  the  Fourth 
street  sewer  under  the  south  side  of  their  building.  He  was  to 
bmld  therefore  a  solid  wall  on  his  east  line,  with  no  opening  in  it, 
which  the  plaintiffs  could  use  as  a  party  wall  in  the  erection  of 
their  block.  This  he  did.  The  plan  of  the  plaintiffs'  building 
contemplated  the  use  of  this  party  wall  for  their  first  floor,  and 
a  shortening  of  the  stories  above  the  first,  so  as  to  leave  a  recess 
or  open  area  between  the  party  wall  and  the  upper  stories  some 
ten  or  twelve  feet  wide.  Into  this  area  it  was  agreed  that 
Phillips  might  open  windows  in  the  party  wall.  So  long  as  they 
were  kept  open  he  was  not  to  ask  contribution  towards  the  cost 
of  the  wall.  If  the  plaintiffis  wished  the  windows  closed,  they 
were  to  give  PhiUips  one  year's  notice,  and  pay  their  share  of  the 
cost  of  the  wall.  This  agreement  was  reduced  to  writing,  at 
the  instance  of  Phillips,  and  presented  to  the  plaintiffs  for  execu- 
tion. They  made  no  objection  to  the  contract  as  written,  but 
delayed  its  execution  until  Phillips  had  completed  his  build- 
ing, and  then  refused  to  sign  it.  They  filled  the  well  and  built 
over  it  up  to  and  against  the  party  wall,  but  they  refused  or  neg- 
lected to  provide  the  sewer  connection  that  was  to  take  its 
place,  and  compelled  Phillips  to  provide  another  connection  with 
the  sewer  by  a  different  route,  and  at  a  relatively  large  cost. 
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The  master  has  found  that  the  written  contract  correctly  recited 
the  agreement  actuaUj  made;  that  Phillips  surrendered  his 
right  to  the  well,  and  complied  with  the  conti*act  on  his  part  in 
regard  to  the  manner  of  building  the  party  wall.  He  has  also 
found  the  refusal  of  the  plaintiffs  to  provide  the  promised  sewer 
connection,  and  that  Phillips  has  suffered  injury  in  consequence, 
amounting  to  several  hundreds  of  dollars.  Upon  this  state  of 
facts,  the  plaintiffs  have  come  into  a  court  of  equity  to  ask  that 
Phillips  be  compelled  to  close  the  windows  opening  into  the 
area  in  accordance  with  his  agreement  to  close  them  upon  a 
year's  notice. 

The  learned  judge  who  sat  as  a  chancellor  in  this  case  made 
the  decree  asked  for,  treating  the  several  stipulations  that  made 
up  the  general  arrangement  between  these  parties  as  severable 
and  independent  in  their  character.  Such  of  them  as  were  for 
the  benefit  of  Phillips,  and  were  to  be  performed  by  the  plaint- 
iffs, he  left  for  a  court  of  law  to  enforce  in  an  action  for  dam- 
ages; but  a  stipulation  which  was  found  by  the  master  to  be 
part  of  the  general  arrangement,  which  was  for  the  benefit  of 
the  plaintiffs,  Jie  enforced  by  a  decree  in  equity.  This  we  think 
was  wrong.  If  the  case  presented  was  one  for  specific  execu- 
tion, the  equities  of  both  parties  should  have  been  protected. 
But  we  think  the  plaintiffs  were  in  no  position  to  ask  equitable 
relief.  They  set  out  in  their  bill  so  much  of  the  general  an-ange- 
ment  as  related  to  the  windows  in  the  party  wall.  The  defend- 
ant replied,  in  substance,  that  the  stipulatiofl  on  which  the  bill 
rested  was  but  a  part  of  an  agreement  made  before  the  work  of 
rebuilding  was  begun ;  that  under  that  agreement  he  had  sur- 
rendered his  right  to  a  privy  well  on  the  plaintiff's  ground,  and 
erected  a  party  wall  with  no  opening  in  it  on  the  first  floor, 
against  which  the  plaintiffs  had  built  their  new  building ;  that, 
on  the  other  hand,  the  plaintiffs  had  neglected  and  refused  to 
keep  the  agreement  on  their  part,  and  had  neither  provided 
him  with  a  sewer  connection,  as  promised,  nor  offered  to  make 
any  substitute  or  compensation  therefor.  The  report  of  the 
master  showed  the  facts  to  be  as  alleged  in  the  answer.  The 
plaintiffs  were  thus  found  to  be  standing  with  both  feet  on  their 
own  broken  promises  asking  a  chancellor  to  compel  Phillips  to 
keep  to  the  uttermost  his  promises  towards  them.  But  specific 
execution  is  not  of  right,  but  of  grace ;  and  he  who  seeks  relief 
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at  the  hands  of  a  chancellor  must  show  himself  ready  and  wil- 
ling to  do  all  that  he  ought,  in  good  conscience  to  do :  Brightly's 
Eq.,  §  218.  If  he  does  not,  his  bill  will  be  dismissed.  If  the  con- 
tract is  not  fair,  or  the  conduct  of  him  who  asks  its  enforcement 
is  not  just  and  conscionable,  or  if  there  are  independent  circum- 
stances which  will  render  the  operation  of  a  decree  of  specific 
execution  harsh  and  inequitable,  the  parties  will  be  left  to  their 
remedies  at  law:  Brightly's  Eq.,  §  220.  Whether  the  stipulations 
in  the  contract  are  severable  or  not  is  not  the  important  question 
in  this  case,  but  whether  the  position  and  conduct  of  the  plaint- 
iSs  are  such  as  to  give  them  any  standing  in  a  court  of  equity. 
They  had  secured  the  surrender  by  Pliillips  of  his  rights  on  their 
land,  and  the  erection  of  a  wall  with  no  openings  on  the  first 
floor  as  a  party  waU,  for  which  they  had  failed  to  make  the  prom- 
ised return,  and  were  stiU  refusing  to  make  any  return  whatever. 
Under  such  circumstances,  they  cannot  be  heard  to  ask  equita- 
ble relief  in  regard  to  any  part  of  the  general  ai*rangement. 
Having  violated  it  themselves,  in  every  important  particular, 
they  cannot  ask  its  specific  execution  at  the  hands  of  a  chancel- 
lor.    They  must  do  equity  before  they  ask  equity. 

The  decree  appealed  from  is  now  reversed  and  set 
aside,  and  the  plaintiffs'  bill  is  dismissed ;  the 
costs  in  the  court  below  and  in  this  court  to  be 
paid  by  the  appellees. 

On  November  10, 1890,  a  motion  for  a  re-argument  was  re- 
fused. 


GEO.  STEPHENS  v.  M.  V.  B.  GIFFORD  ET  AL. 

▲PPBAIi  BY  DEFENDANTS  FROM  THE  G0X7BT  OF  COMMON  PLEAS 
OF  ERIE  COUNTY. 

Argued  April  29, 1890— Decided  October  18»  1890. 
[To  be  reported.] 

1.  While,  as  a  general  rale,  the  transfer  of  property,  on  the  sale  of  a 
chattel,  is  effected  by  the  transfer  of  the  chattel  itself  to  the  possession 


137         219 

205        '232 

137 


219 

29  SC  >229 


Digitized  by  LjOOQIC 


220  EASTERN  DISTRICT,  1890.  [137 

Statement  of  Facts. 

of  the  parchoser,  yet  the  parties  may  modify  it  within  certain  limits,  by 
their  contracts,  and  may  make  such  terms  and  conditions  as  are  cod- 
venient  to  them. 

2.  But,  when  such  terms  and  conditions  are  prejudicial  to  others  and,  by 
giving  to  the  vendor  a  deceptive  appearance  of  ownership  and  a  false 
credit,  are  calculated  to  mislead  the  public,  they  will  be  held  to  be  void 
as  to  those  who  must  otherwise  be  injuriously  affected  by  them. 

8.  When,  therefore,  the  owner  of  goods  sells  tiliem  to  A,  without  delivery 
of  possession,  and  afterwards  sells  them  to  B,  an  innocent  purchaser, 
who  takes  possession,  the  title  of  A  is  gone,  and  it  is  of  no  consequence 
that  A  acted  in  good  faith  and  paid  a  fair  price,  and  that  his  reasons 
for  not  taking  possession  arose  from  his  confidence  in  the  vendor. 

4.  When  the  vendor  is  in  possession  at  the  time  of  the  sale,  the  want  of  a 
change  of  possession  is  not  merely  evidence  of  fraud,  but  such  a  cir- 
cumstance, per  se,  as  makes  the  transaction  fraudulent  as  to  creditors 
and  subsequent  bona  fide  purchasers,  the  law  imputing  fraud  to  the 
first  purchaser  because  of  his  neglect  to  take  possession. 

0.  In  determining  what  is  a  sufficient  taking  of  possession  to  protect  the 
purchaser,  the  nature  of  the  property,  and  the  relation  of  the  parties  to 
it  and  to  each  other,  must  be  considered ;  and  ^e  possession  taken  must 
be  such  as  is  usual  in  such  cases,  and  consistent  with  the  situation  of 
the  goods  in  connection  with  the  business  for  which  they  are  held. 

6.  When  the  purchaser  of  a  team  of  horses,  etc.,  arranged  with  the  ven- 
dor for  the  use  of  the  stable  until  he  should  be  ready  to  move  them, 
and  with  the  keeper,  having  the  key  of  tl^e  stable,  to  continue  in  the 
care  of  them,  but  with  no  change  in  tiie  visible  possession  of  the  team, 
the  Hale  was  fraudulent  as  to  an  execution  creditor  of  the  vendor. 

Before  Paxson,  C.  J.,  Stbbrett,  Williams,  McCollum 
and  Mitchell,  J  J. 

No.  276  January  Term,  1890,  Sup.  Ct. ;  court  below.  No.  170 
November  Term  1888,  C.  P. 

On  November  12,  1888,  an  appeal  was  entered  by  the  de- 
fendants from  the  judgment  of  the  recorder  of  Erie  city  in 
favor  of  George  Stephens  against  M.  V.  B.  Gifford  and  Prank 
Williams,  for  $550  and  costs.  The  plaintiff  having  filed  a 
statement  of  claim  in  trespass  for  the  value  of  a  pair  of  horses, 
wagon  and  harness,  sold  as  the  property  of  Frank  Mulkie,  by 
Gifford  as  sheriff,  on  an  execution  in  favor  of  Williams,  the 
defendants  pleaded  not  guilty. 

At  the  trial  on  December  11, 1889,  the  plaintiff's  evidence 
was  to  the  effect  that  in  the  latter  part  of  May,  1888,  the 
plaintiff,  who  lived  at  Titusville  and  conducted  a  cooper-shop, 
had  an  account  of  about  $3,000  against  Frank  Mulkie,  who 


Digitized  by  LjOOQIC 


Pa.]  STEPHENS  v.  GIFFOED.  221 

Charge  of  CJourt  below. 

carried  on  an  oil  refinery  at  Corry.  Meeting  Mulkie  at  Corry, 
Mulkie  proposed  to  sell  to  plaintiff  the  horses,  wagon  and 
harness  in  dispute  for  $550,  the  plaintiff  to  have  the  use  of  the 
barn  where  the  horses  were  kept,  while  they  remained  at  Corry, 
with  the  feed  that  was  on  hands.  The  plaintiff  told  Mulkie 
he  would  write  and  let  him  know  as  to  the  proposition.  The 
same  day,  the  plaintiff  met  John  Eeefer,  who  for  a  long  time 
had  had  the  care  of  the  team  for  Mulkie,  and  arranged  with 
Keef er  that  if  he  bought  the  property  Keefer  should  take  charge 
of  it  for  him.  On  May  29th,  the  plaintiff  accepted  Mulkie's 
offer  by  letter,  and  the  same  day  Mulkie  discharged  Keefer 
from  his  employ,  and  Eeefer  after  that  charged  his  time  to  the 
plaintiff.  Mulkie  the  same  day,  charged  the  price  of  the  team 
to  the  plaintiff.  Eeefer  continued  to  keep  the  horses,  etc.,  in 
the  same  compartment  of  the  same  barn  where  they  were  kept 
before,  the  barn  being  inclosed  within  the  refinery  property. 
He  carried  the  keys  of  the  compartment  as  before,  and  he  alone 
had  access  to  it.  On  June  2d,  a  writ  of  execution  came  into 
the  hfwids  of  Sheriff  Gifford,  at  the  suit  of  Frank  Williams 
against  Frank  Mulkie,  and  on  June  5th,  a  levy  was  made  upon 
the  property  in  dispute,  with  other  property  alleged  to  belong 
to  the  execution-defendant.  The  plaintiff  making  claim  to 
the  team,  etc.,  Williams  gave  to  the  sheriff  a  bond  of  indem- 
nit](,  and  on  September  15th,  the  property  was  sold  at  sheriffs 
sale. 

At  the  close  of  the  testimony,  the  court,  Gunnison,  P.  J., 
charged  the  jury : 

In  this  case,  there  is  no  evidence  to  justify  you  in  tinding 
actual  fraud.  Actual  fraud  must  be  proven,  and  cannot  be  in- 
ferred or  presumed.  And  you  are  instructed  in  this  case,  that 
there  is  no  evidence  upon  which  you  would  be  justified  in  find- 
ing that  there  was  any  actual  fraud  in  the  sale  of  this  property  to 
Mr.  Stephens.  If  you  believe  the  testimony  of  Mr  Chadwick, 
and  Mr.  Eeefer  and  Mr.  Stephens,  the  property  was  sold  to  Mr. 
Stephens  on  the  29th  day  of  May,  the  day  following  that  upon 
which  the  transaction  was  closed.  A  valuable  consideration 
was  paid  for  the  property.  Mr.  Mulkie  owed  Mr.  Stephens  a 
certain  amount  of  money,  and  it  was  agreed  between  them  that 
he  should  take  this  property  and  that  Mr.  Mulkie  should  credit 
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him  with  the  amount  agreed  upon,  $650,  and  that  was  as  val- 
uable a  consideration  as  if  he  had  paid  him  $550  in  cash.  As 
far  as  the  transaction  of  the  sale  is  concerned,  you  would  not 
be  justified  in  finding  that  it  was  otherwise  than  honest  and 
fair.  So,  the  only  question  you  have  to  decide  is  whether  there 
was  such  a  transfer  of  possession  from  Mr.  Mulkie  to  Mr.  Ste- 
phens as  the  law  requires.  If  there  was,  then  there  was  no  con- 
structive fraud.  If  there  was  not  such  a  change  as  the  law 
requires,  there  was  a  constructive  fraud,  and  in  that  case  your 
verdict  should  be  for  the  defendants. 

Mr.  Stephens  testifies  that  he  had  an  interview  with  Mr. 
Mulkie  several  days  before  May  29, 1888,  and  there  was  an  un- 
derstanding that  if  he  could  make  an  arrangement  satisfactory 
to  himself  he  would  take  the  property  at  the  price  agreed  upon. 
At  the  same  time,  he  made  arrangements,  in  case  he  should  ac- 
cept Mr.  Mulkie's  proposition,  for  Mr.  Keefer  to  take  charge 
of  the  property  for  him.  On  the  29th  day  of  May  he  wrote  a 
letter  to  Mr.  Mulkie  agreeing  to  take  the  property,  and  that 
letter  was  received  by  Mr.  Mulkie  on  the  29th  of  May,  and  on 
the  80th  of  May  Mr.  Mulkie's  book-keeper,  under  the  instruc- 
tions of  Mr.  Mulkie,  charged  Mr.  Stephens  in  his  account  with 
the  amount  agreed  to  be  paid  for  the  property,  $550.  On  the 
very  day  upon  which  this  letter  was  written  and  upon  which 
Mr.  Mulkie  received  the  letter,  if  you  believe  the  testimony  of 
Mr.  Mulkie  and  Mr.  Keefer,  Mr.  Mulkie  delivered  the  posses- 
sion of  this  property  to  Mr.  Keefer  on  the  public  highway  in 
the  city  of  Corry,  and  then  and  there  discharged  him  from  his 
employment. 

Now,  that  is  a  very  important  matter  for  you  to  consider  in 
determining  this  case ;  because,  if  Mr.  Mulkie  had  not  dis- 
charged Mr.  Keefer  on  that  day  from  his  employment,  then 
there  might  be  evidence  to  justify  you  in  finding  that  there  was 
no  change  of  possession,  because  the  possession  remained  in  Mr. 
Keefer,  who  had  before  had  possession  and  charge  of  the  prop- 
erty, and  he  would  still  be  the  servant  of  Mr.  Mulkie,  and  his 
possession  might  still  be  considered  by  you  to  be  the  possession 
of  Mr.  Mulkie.  [But  if  he  discharged  him  on  that  day  from 
his  employment,  and  delivered  the  possession  of  the  property 
to  him,  and  upon  his  discharge  Mr.  Keefer  entered  the  employ- 
ment of  Mr.  Stephens,  then  it  would  be  the  posseasion  of  Mr. 
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Stephens ;]  *  because  the  delivery  of  possession  to  Mr.  Ste- 
phens's servant  would  be  equivalent  to  delivering  possession  to 
him  in  person.  Then,  the  testimony  of  Mr.  Stephens  and  Mr. 
Malkie  is  that  it  was  kept  in  the  same  bam  and  stable  of  course 
as  before,  but  Mr.  Mulkie  tells  you  that  Mr.  Keefer  had  the 
key  and  that  Mr.  Mulkie  had  no  access  to  the  barn  except  by 
appljring  to  Mr.  Keefer  for  the  key,  and  with  Mr.  Keefer's  con- 
sent, and  that  Mr.  Mulkie  was  never  in  the  bam  afterwards. 
Now,  if  that  is  so,  the  fact  that  they  were  kept  in  the  same 
premises  would  not  be  sufficient  to  defeat  the  right  of  the  plaint- 
iff. The  delivery  of  possession  may  be  made  in  various  ways. 
It  may  be  by  the  vendor  manually  handing  the  property  to 
the  vendee,  or  it  may  be  by  his  withdrawing  from  the  possession 
and  presence  of  the  property.  And  if  Mr.  Mulkie  discharged 
Mr.  Keefer  and  Mr.  Stephens  employed  him,  and  Mr.  Keefer 
then  as  agent  of  Stephens  had  possession  of  the  barn,  and  Mr. 
Mulkie  was  removed  from  his  occupancy  of  the  bam,  that  would 
be  a  sufficient  tranter  of  the  possession  to  vest  a  perfect  title 
in  Mr.  Stephens  to  this  property  as  against  the  creditors  of  Mr. 
Mulkie. 

The  mere  fact  that  a  few  articles  of  Mr.  Mulkie,  of  small 
value,  remained  in  the  bam  and  stable,  as  an  old  harness  and 
shovel  and  broom,  etc.,  would  not  be  sufficient  to  defeat  the 
title  of  Stephens,  providing  Mr.  Mulkie  had  no  possession  of  the 
barn  himself ;  and  if  you  believe  his  testimony,  it  was  a  part  of 
the  arrangement,  at  the  time  of  the  sale,  that  Mr.  Stephens 
should  have  this  bam  in  which  to  keep  his  horses,  and  wagon, 
and  harness  until  he  should  dispose  of  them ;  and,  if  the  testi- 
mony of  Mr.  Mulkie  and  Mr.  Keefer  is  correct,  Mr.  Keefer,  as 
the  servant  of  Mr.  Stephens,  had  perfect  and  exclusive  and  not 
concurrent  possession,  and  that  possession  would  be  the  posses- 
sion of  the  master,  Mr.  Stephens.  [And,  if  it  were  not  for  the 
fact  that  Mr.  Keefer  had  made  some  statements  to  the  sheriff, 
and  perhaps  before  the  legal  arbitrator,  that  were  slightly  in- 
consistent with  this  statement,  you  would  be  instructed  peremp- 
torily to  bring  in  a  verdict  for  the  plaintiff.]  *  But  the  fact 
that  there  were  such  inconsistent  statements  makes  it  a  proper 
question  to  submit  to  you,  as  to  whether  the  transfer  of  posses- 
sion was  as  claimed  by  the  plaintiff 

Counsel  for  the  defendants  have  asked  the  court  to  answer 
specifically  certain  points  presented. 
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3.  If  the  jury,  in  considering  the  question  of  possession 
aforesaid,  find  from  the  evidence  that  after  May  29, 1888,  Kee- 
fer,  the  driver,  was  the  legal  bailee  of  Stephens,  that  will  not 
avail  the  plaintiff,  if  it  was  contrary  to  the  visible  ownership 
and  possession,  and  the  verdict  must  be  for  the  defendants. 

Answer :  This  point  is  affirmed  also.  If  there  was  no  such 
change  of  possession  as  to  enable  the  public  upon  proper  inquiry 
to  find  out  who  had  possession  of  it,  then  there  was  not  such  a 
change  of  possession  as  the  law  required.' 

4.  That,  if,  from  the  evidence,  the  jury  find  said  alleged  sale 
and  purchase  to  and  by  Stephens  to  have  been  honest  and  for 
value,  yet  that  there  was  not  such  an  open,  notorious  and  visible 
change  of  possession  from  said  Mulkie  to  plaintiff  as  would  be 
apparent  to  the  public,  the  same  is  a  fraud  in  law  and  not  bind- 
ing on  the  defendant  Williams,  one  of  the  creditors  of  said 
vendor  Mulkie,  at  the  time  of  said  alleged  sale  to  Stephens,  and 
the  verdict  must  be  for  the  defendants. 

Answer :  This  point  is  refused.  Whether  or  not  there  was 
such  a  change  of  possession  of  the  property  as  will  prevail 
against  the  defendant  Williams,  is  a  question  of  fact  for  the  jury, 
under  the  evidence  and  under  the  instruction  of  the  court  as 
to  the  principles  of  law  applicable  to  the  case.^ 

6.  That  if  the  jury  find  from  the  evidence  that  such  alleged 
sale  was  made  from  Mulkie  to  plaintiff,  and  that  after  the 
same.  May  29, 1888,  up  to  the  attachment  of  the  lien  of  Wil- 
liams's writ,  June  2, 1888, 11.40  A.  M.,  the  team  and  property  in 
question  was  fed  and  cared  for  by  the  same  driver,  Keefer ;  fed, 
cared  for  and  stored  in  the  same  barn  and  on  the  same  premises 
of  Mulkie  the  same  as  before  said  alleged  sale  of  May  29, 1888, 
then  there  was  no  such  change  of  possession  as  in  this  case  was 
required  by  law,  and  said  sale,  no  matter  how  honest  in  fact, 
was  a  fraud  in  law  and  the  verdict  must  be  for  defendants. 

Answer :  If  the  jury  find  from  the  evidence  that  after  the 
date  of  the  sale  from  Mulkie  to  the  plaintiff,  and  prior  to  the 
delivery  of  the  writ  of  Williams  to  the  sheriff,  the  team  and 
property  in  question  were  fed  and  cared  for  by  the  same  driver 
Keefer ;  fed  and  cared  for  and  stored  in  the  same  building  or 
room  and  on  the  premises  of  Mulkie  the  same  as  before  the 
alleged  sale  of  May  29, 1888,  then  there  was  not  such  a  change 
of  possession  as  in  this  case  was  required  by  law.     But  if  they 
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find  that  the  property  was  not  fed  and  cared  for  as  before,  but 
that  on  May  29, 1888,  Mulkie  delivered  the  property  to  Keefer 
as  the  servant  of  the  plaintiff ;  that  at  the  same  time  he  dis- 
charged Keefer  from  his  employment ;  that  Keefer  thereafter 
had  possession  of  the  property  as  the  servant  of  the  plaintiff, 
upon  premises  or  in  a  stable  to  which  Mulkie  had  no  access 
except  on  application  to  and  with  the  consent  of  Keefer,  that 
amounted  to  a  sufficient  change  of  possession  such  as  would 
vest  the  title  of  the  property  in  the  plaintiff  as  against  the 
defendants  and  the  creditors  of  Mulkie. 

10.  That,  if  from  the  evidence  the  jury  find  that  the  prop- 
erty in  question  was,  after  the  alleged  sale  from  Mulkie  to 
Stephens  of  May  29, 1888,  up  to  the  lien  of  defendant's  execu- 
tion, June  2, 1888, 11.40  A.  m.,  kept  in  the  same  bam,  building 
and  premises  where  Mulkie's  property  was,  then  at  the  least, 
if  in  all  other  respects  the  possession  was  perfect,  it  would  not 
be  an  exclusive  possession  in  Stephens,  and  the  verdict  must 
be  for  the  defendants. 

Answer :  This  point  is  refused.'^ 

11.  That,  from  all  the  evidence,  the  alleged  sale  was  and  is 
a  fraud  in  law  by  reason  of  there  being  no  such  change  of 
possession  and  open,.notoriou8,  visible,  apparent  and  exclusive 
possession  as  in  this  case  is  required  by  law,  and  the  verdict 
must  be  for  the  defendants. 

Answer :  This  point  is  refused.® 

12.  That  from  all  the  evidence  the  jury  would  not  be  justi- 
fied in  finding  for  the  plaintiff. 

Answer :  This  point  is  also  refused.'' 

The  jury' returned  a  verdict  for  the  plaintiff  for  $599.50. 
Judgment  having  been  entered,  the  defendants  took  this  ap- 
peal, assigning  for  error : 
1,  2.  The  portions  of  the  charge  embraced  in  [  ]  ^  * 
8-7.  The  answers  to  the  defendants'  points.*  ^  "^ 

Mr.  O.  George  Olrmtead  (with  him  Mr.  S.  M.  Brainard)^ 
for  the  appellants : 

The  court  below  erred  in  qualifying  the  answer  to  the  de- 
fendants' third  point  as  follows :  ^^  If  there  is  no  such  change 
of  possession  as  to  enable  the  public,  upon  proper  inquiry,  to' 
Vol.  cxxxvn — 15 
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find  out  who  had  possession  of  it."  This  was  of  itself  enough 
to  mislead  the  jury  and  defeat  the  rights  of  the  defendants, 
for  we  had  shown  no  inquiry.  There  is  no  law  charging  the 
public  or  creditors  with  inquiry  as  to  whether  the  debtor  has 
sold  his  property,  when  it  is  kept  upon  the  premises  and  cared 
for  the  same  as  it  had  been  before  the  alleged  sale.  The  ques- 
tion was,  how  was  the  team  kept,  etc.?  It  must  indicate  to  the 
public  an  actual  change  of  possession :  Worman  v.  Kramer,  73 
Pa.  878.  And,  whether  the  sale  to  the  plaintiff  was  accom- 
panied by  a  corresponding  change  of  possession  required  by 
the  law,  it  was  error  to  leave  as  a  question  of  fact  for  the  jurv : 
Hoffner  v.  Clark,  5  Wh.  644. 

Mr.  J".  W.  Sprowl  (with  him  Mr.  A.  F,  Bole)^  for  the  ap- 
pellee : 

1.  The  court  below  left  the  question  of  delivery  to  the  jury 
in  a  remarkably  clear  and  explicit  charge  as  to  what  consti- 
tutes delivery;  and  there  can  be  no  question  that  Keefer  had 
exclusive  possession  of  the  bam  where  the  property  was  kept, 
that  Mulkie  never  was  there  after  Stephens^s  purchase  until 
he  went  to  the  sheriff's  sale,  and  that  Keefer  had  the  key  and 
was  then  in  the  employ  of  Stephens.  The  vendor  must  make 
such  an  actual  delivery,  only,  as  the  nature  of  the  property  and 
the  circumstances  of  the  case  will  reasonably  admit;  and  the 
separation  may  be  made  by  the  vendor's  surrender  and  the 
transfer  of  his  power  and  control  over  it :  Barr  v.  Reitz,  63 
Pa.  266;  McMarlan  v.  English,  74  Pa.  296;  Billingsley  v. 
White,  69  Pa.  464;  Evans  v.  Scott,  89  Pa.  186. 

2.  ^^  In  determining  the  kind  of  possession  necessary  to  be 
given,  regard  must  be  had,  not  only  to  the  character  of  the 
property,  but  also  to  the  nature  of  the  transaction,  the  position 
of  the  parties,  and  the  intended  use  of  the  property.  No  such 
change  of  possession  as  will  defeat  the  fair  and  honest  object 
of  the  parties  is  requii'ed :  Mr.  Justice  Mbrcur,  in  Crawford 
V.  Davis,  99  Pa.  676;  McClure  v.  Forney,  107  Pa.  414;  Hugus 
V.  Robinson,  24  Pa.  9 ;  Bond  v.  Bronson,  80  Pa.  860 ;  Rennin- 
ger  V.  Spatz,  128  Pa.  624.  Moreover,  the  public  could  in  no 
way  have  been  misled,  for  Mulkie  never  had  the  actual  or 
manual  possession  of  this  team ;  it  was  a  team  that  seemed  to 
pass  with  or  belong  to  the  refinery.     Keefer  used  it,  and  had 
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the  possession  or  control  of  it ;  he  was  then  in  law  the  bailee 
of  Mulkie,  and  a  change  of  his  possession  was  unnecessary : 
Worman  v.  Kramer,  78  Pa.  878 ;  Linton  v.  Butz,  7  Pa-  89 ; 
Woods  V.  Hull,  81*  Pa.  451. 

Opinion,  Mr.  Justice  Williams  : 

The  character  of  the  argument  in  this  case  leads  us  to  believe 
that  in  some  portions  of  the  state  there  is  a  tendency  to  regard 
the  authority  of  the  earlier  cases  relating  to  fraud  in  law  in  the 
sale  of  personal  property  as  seriously  impaired,  and  to  treat  such 
sales  as  valid,  or  not,  according  to  the  finding  of  a  jury  upon 
the  existence  of  fraud  in  fact  in  the  transaction.  It  may  be 
well,  therefore,  to  examine  our  cases,  in  order  to  make  their  ef- 
fect and  the  present  state  of  the  law  upon  this  subject  clear. 

The  distinction  between  real  and  personal  property  is  famil- 
iar even  to  laymen.  Such  property  as  may  attend  the  person 
of  the  owner  is  called  personal.  It  is  in  his  presence  and  pos- 
session, and  under  his  control.  The  evidyice  of  his  ownership 
is,  prima  facie,  in  his  actual  hold  on  or  possession  of  the  articles, 
and  proof  of  his  possession  makes  a  sufficient  showing  of  title 
to  sustain  an  action  against  a  wrongdoer.  A  sale  of  a  chattel 
is  a  transfer  of  the  property  in  it  for  a  consideration.  It  is  or- 
dinarily effected  by  the  delivery  of  the  thing  sold  to  the  buyer, 
and  the  delivery  of  the  price  or  a  security  therefor  to  the  seller. 
The  transfer  of  the  property  in  the  thing  is  effected  by  the 
transfer  of  the  thing  itself  to  the  possession  of  the  purchaser. 
But,  while  this  is  the  general  rule,  it  is  true  that  parties  may 
modify  it  within  certain  limits  by  their  contracts,  and  may  make 
sales  on  such  terms  and  conditions  as  are  convenient  to  them. 
But  when  such  terms  and  conditions  are  prejudicial  to  others,  or 
are  calculated  to  mislead  the  public,  they  will  be  held  to  be  void 
as  to  those  who  would  otherwise  be  injuriously  affected  by  them. 
It  may  be  convenient  for  the  parties  to  agree  that  the  title  to 
the  thing  sold  shall  remain  in  the  seller  as  a  security  for  the 
price  to  be  paid ;  and,  so  long  as  the  rights  of  no  persons  but 
themselves  are  affected  by  it,  the  agreement  may  be  enforced 
according  to  its  terms.  As  to  purchasers  from  and  creditors  of 
the  buyer,  however,  such  an  arrangement  gives  him  a  deceptive 
appearance  of  ownership  and  a  false  credit,  and  for  protection 
of  such  purchasers  and  creditors,  the  private  agreement  between 
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himself  and  his  vendor  will  be  disregarded.  The  reservation 
of  the  tide,  notwithstanding  an  agreement  of  sale  and  an  act- 
ual delivery  in  pursuance  of  it,  may  be  good  between  the  par- 
ties, but,  as  to  all  persons  dealing  with  the  buyer  without 
notice  of  the  reservation,  it  is  without  force  and  void :  Rose  v. 
Story,  1  Pa.  190 ;  Edwards'  App.,  105  Pa.  108.  Such  an  arrange- 
ment cannot  be  sustained  as  a  bailment.  It  is  of  the  essence 
of  a  contract  of  bailment  that  the  article  bailed  be  returned,  in 
its  own  or  some  altered  form,  to  the  bailor,  so  that  he  may  have 
his  own  again :  Benjamin  on  Sales,  6.  In  contracts  of  sale, 
however,  the  seller  stipulates  for  a  price  as  the  equivalent  of  his 
goods.  The  buyer  takes  the  goods  as  owner ;  the  seller  accepts 
the  price  in  exchange  for  them.  If  the  seller  delivers  the  goods 
without  demanding  payment,  he  takes  the  risk  of  the  integrity 
and  solvency  of  the  buyer.  If  the  buyer  pays  the  price  without 
taking  possession  of  his  goods,  he  takes  the  risk  of  the  integri- 
ty and  solvency  of  his  vendor,  and  a  subsequent  bona  fide  pur- 
chaser will  take  a  go(f^  title.  This  was  held  in  Clow  v.  Woods, 
6  S.  &  R.  275,  followed  not  long  after  by  Babb  v.  Clemson,  10  S. 
&  R.  419.  The  rule  laid  down  in  these  cases  has  been  recognized 
and  applied  in  a  long  line  of  decisions  extending  from  1819  to  the 
present  year.  Among  these  are  Streeper  v.  Eckart,  2  Wh.  302 ; 
Eagle  V.  Eichelberger,  6  W,  29 ;  Young  v.  McClure,  2  W.  & 
S.  147 ;  Barr  v.  Reitz,  58  Pa.  266 ;  Crawford  v.  Davis,  99  Pa. 
676  ;  Miller  v.  Browarsky,  130  Pa.  872. 

The  result  of  the  cases  seems  to  be  that,  when  one  comes 
into  possession  of  personal  property,  those  who  deal  with  him 
on  the  credit  of  such  property  must  inquire  into  the  origin  and 
nature  of  his  possession,  so  as  to  know  whether  ho  is  a  pui> 
chaser  or  a  bailee.  When  it  is  learned  that  he  is  a  purchaser, 
his  continued  possession  of  the  same  goods  affords  a  basis  for 
the  presumption  of  continued  ownership,  and  this  is  a  conclu- 
sive presumption  in  favor  of  bona  fide  purchasers  and  creditors. 
Under  such  circumstances,  there  is  nothing  to  suggest  the  ne- 
cessity for  further  inquiry  into  the  character  of  the  possession, 
and  for  that  reason  there  is  no  duty  to  make  it.  If,  therefore, 
the  owner  of  goods  sells  them  to  A,  but  retains  the  possession, 
and  afterwards  sells  them  to  B,  an  innocent  purchaser  who 
takes  possession,  the  title  of  A  is  gone.  It  is  of  no  conse 
quence  that  he  acted  in  good  faith  and  paid  a  fair  price,  nor 
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that  his  reasons  for  leaving  the  goods  with  his  vendor  were 
such  as  grew  out  of  his  confidence  in  or  desire  to  aid  him. 
The  fact  that  the  goods  were  left  in  the  hands  of  their  former 
owner,  with  nothing  to  indicate  that  his  relation  towards  them 
was  changed,  put  it  in  his  power  to  sell  them  again  for  a  full 
price  to  an  innocent  purchaser.  When  he  makes  such  sale, 
one  of  the  purchasers  must  lose  the  money  he  has  paid.  Assum- 
ing that  both  are  alike  honest,  on  which  of  them  ought  the 
loss  to  fall  ?  Clearly  on  him  whose  act  or  omission  has  made 
or  contributed  to  make  the  loss  possible.  This  result  is  reached 
by  treating  the  neglect  to  take  possession  as  a  constructive 
fraud  upon  the  last  purchaser,  without  regard  to  the  existence 
of  fraud  in  fact.  The  failure  to  take  possession  left  the  former 
owner  in  the  same  apparent  relation  to  his  goods  as  before, 
and  made  it  possible  for  him  to  sell  them  again.  The  conse- 
quences to  the  second  purchaser  are  the  same,  if  the  title  does 
not  pass  to  him,  as  though  the  first  sale  had  been  contrived  for 
the  express  purpose  of  defrauding  him  of  his  money.  Looking 
at  results,  the  law  declares  the  first  sale  to  be  a  fraud  as  to 
subsequent  purchasers  and  creditors,  and  so  fixes  the  loss  on 
the  person  who  ought  to  bear  it. 

This  rule  was  stated  by  the  courts  of  the  United  States  as 
early  as  1803,  in  Hamilton  v.  Russell,  1  Oranch  310.  It  had 
been  applied  by  the  English  courts  still  earlier.  The  leading 
case  in  England  seems  to  be  Edwards  v.  Harben,  2  Term  R. 
587.  The  point  in  controversy  in  that  case  is  thus  stated  in 
the  opinion  of  the  court:  ^^This  case  has  been  argued  by  the 
defendant's  counsel  as  being  a  case  in  which  the  want  of  pos- 
session is  only  evidence  of  fraud,  and  not  such  a  circumstance, 
per  se,  as  makes  the  transaction  fraudulent  in  point  of  law ;  " 
and  the  court  held,  adversely  to  the  position  of  defendant's 
counsel,  that  a  sale  of  personal  goods  without  a  delivery  of 
possession  was  a  fraud  in  law  upon  a  subsequent  bona  fide 
purchaser.  The  controversy  over  the  point  raised  in  Edwards 
V.  Harben  has  been  continued  on  both  sides  of  the  Atlantic, 
and  in  some  courts  is  stUl  an  open  one.  In  some  of  the  states 
it  has  been  settled  by  statute.  In  New  York  the  statute  pro- 
vides that  '^  every  sale  made  by  a  vendor  of  goods  and  chattels 
in  his  possession  or  under  his  control,  ....  unless  the  same 
be  accompanied  by  an  immediate  delivery,  and  be  followed  by 
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an  actual  and  continued  change  of  possession  of  the  things 
sold,  ....  shall  be  presumed  to  be  fraudulent  and  void  as 
against  the  creditors of  the  vendor or  subse- 
quent purchasers  in  good  faith ;  and  shall  be  conclusive  evi- 
dence of  fraud,  unless  it  shall  be  made  to  appear  on  the  part 

of  the  person  claiming  under  such  sale that  the  same 

was  made  in  good  faith,  and  without  any  intent  to  defraud 
such  creditors  or  purchasers."  Under  this  statute,  the  courts 
of  New  York  must,  in  all  cases  where  the  conflict  is  between 
a  first  and  a  subsequent  purchaser,  submit  the  bona  fides  of 
the  conduct  of  the  first  purchaser  to  a  jury,  with  an  instruction 
to  sustain  his  title  regardless  of  the  want  of  a  delivery,  unless 
his  conduct  was  fraudulent  in  fact.  Similar  statutory  provis- 
ions exist  in  several  other  states,  and  the  course  of  decision  in 
such  states  has  been  controlled  by  them.  Our  own  leg^islature 
has  refrained  from  any  interference  with  the  rule  so  well  settled 
by  the  courts,  and  so  just  and  salutary  in  its  operation.  It 
still  rests,  therefore,  on  the  same  foundation  on  which  it  was 
originally  put,  as  appears  by  the  recent  case  of  Miller  v.  Brow- 
arsky,  decided  in  November  last.  This  court  said,  in  that 
case,  that  the  law  imputes  fraud  to  the  first  purchaser  because 
of  his  laches.  His  neglect  to  do  what  he  ought  to  have  done 
for  the  protection  of  others  requires  that  he  should  be  post- 
poned in  favor  of  those  who  must  otherwise  lose  by  his  con- 
duct. His  motives  are  not  material.  The  consequences  of 
his  neglect  to  take  possession  are  none  the  less  serious  to  sub- 
sequent purchasers,  because  no  harm  was  intended.  His  lia- 
bility grows  out  of  his  acts  or  omissions,  not  out  of  his  intentions. 
Assuming  that  his  conduct  is  free  from  actual  fraud,  yet  he, 
or  the  subsequent  vendee,  must  lose,  and  it  is  a  proper  case  for 
the  application  of  the  maxim  of  the  common  law  that,  when  a 
loss  must  fall  on  one  of  two  innocent  persons,  it  ought  to  &11 
on  him  whose  act  or  omission  caused  it. 

It  is,  as  we  have  seen,  well  settled  in  this  state  that  it  is  the 
duty  of  the  purchaser  of  personal  property  to  take  possession 
of  the  goods  purchased,  but  the  question  remains,  what  is  a 
sufficient  taking  of  possession  to  protect  the  purchaser?  This 
question  has  been  answered  in  a  line  of  cases  which  begins 
with  Eagle  v.  Eichelberger,  6  W.  29.  In  that  case,  this  court 
said  that  the  duty  of  the  purchaser  was  affected  by  the  nature 
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of  the  transaction,  and  that  a  delivery  in  accordance  with  the 
usagres  of  the  trade  or  business  in  which  the  sale  was  made 
was  a  sufficient  delivery.  In  Hugus  v.  Robinson,  24  Pa.  9,  it 
was  further  said  that  the  delivery  must  be  such  as  usually  and 
naturally  attends  such  a  transaction,  and  that  the  purchaser 
taking  such  possession  has  fully  discharged  his  duty  to  the 
public.  Barr  v.  Reitz,  58  Pa.  256,  presented  the  question  on 
a  new  state  of  facts.  The  owner  of  household  goods  sold  them, 
moved  out  of  the  house  in  which  they  were,  and  delivered  the 
keys  to  the  purchaser.  We  held  on  these  facts  that  the  pre- 
vious visible  relation  between  the  owner  and  his  goods  was 
broken.  Whether  the  goods  were  removed  from  the  house  in 
which  the  owner  remained,  or  the  owner  removed  from  the 
house  where  the  goods  remained,  the  visible  relation  between 
them  was  broken,  and  the  public  was  put  on  the  duty  to  in- 
quire. McMarlan  v.  English,  74  Pa.  296,  was  the  case  of  a 
sale  of  a  stock  of  goods  in  a  store,  of  which  possession  was 
taken  in  bulk.  This  was  held  sufficient,  and  it  was  said  that, 
in  fixing  upon  the  duty  of  the  purchaser,  the  nature  of  the 
property,  the  relation  of  the  parties  to  it  and  to  each  other, 
must  be  considered,  and  the  possession  taken  of  the  stock  must 
be  such  as  was  usual  in  such  cases,  and  consistent  with  the 
nature  and  situation  of  the  goods,  looked  at  in  connection  with 
the  business  for  which  they  were  held.  In  Evans  v.  Scott,  89 
Pa.  136,  it  appeared  that  two  brothers  lived  together  in  the 
same  house.  One  owned  all  the  f  urnitiu^e.  The  other  bought 
a  carpet  on  credit,  which  was  laid  in  the  house.  When  the 
credit  expired,  he  did  not  pay  for  it.  The  other  then  went  to 
the  seller,  paid  the  price,  and  had  a  bill  of  sale  made  to  himself. 
This  was  held  to  give  him  a  title,  and  it  was  said  that,  in  con- 
sidering the  question  of  possession,  his  relation  to  the  house 
and  its  furniture  must  be  taken  into  the  account.  The  results 
of  these  cases  were  summarized  in  Crawford  v.  Davis,  99  Pa. 
676,  where  it  was  said  that  the  character  of  the  property,  the 
use  to  be  made  of  it,  the  nature  and  object  of  the  transaction, 
the  position  of  the  parties,  and  the  usages  of  the  trade  or  busi- 
ness are  all  to  be  considered  in  deciding  the  sufficiency  of  the 
possession  taken  by  the  purchaser.  This  was  repeated  in  Mc- 
Clure  V.  Forney,  107  Pa.  414,  and  in  Renninger  v.  Spatz,  128 
Pa.  524. 
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Another  line  of  cases  began  with  Linton  v.  Butz,  7  Pa.  89, 
in  which  it  was  held  that  the  purchaser  was  not  bound  to  take 
actual  possession,  where  the  vendor  was  not  in  possession  at 
the  time  of  the  sale.  In  that  case,  the  article  sold  was  in  the 
hands  of  a  bailee,  and  the  delivery  of  an  order  on  him  for  it 
was  held  to  be  a  sufficient  delivery  of  the  article.  So,  goods  in 
the  hands  of  a  carrier  or  stored  in  a  warehouse  may  be  deliv- 
ered by  a  delivery  of  the  bill  of  lading  or  the  warehouseman's 
receipt :  Bond  v.  Bunting,  78  Pa.  210.  All  these  cases  recog- 
nize the  rule,  while  they  qualify  it  as  the  circumstances  require 
in  order  to  make  its  application  just.  The  general  rule 
undoubtedly  is  that  the  purchaser  of  goods  must,  for  the  pro- 
tection of  the  public,  take  such  possession  as  is  usual  and  rea- 
sonable in  view  of  all  the  circumstances  of  his  purchase.  If 
he  neglects  this  obvious  duty,  then,  as  between  himself  and 
subsequent  vendees  or  creditors,  he  must  bear  the  loss  result- 
ing from  his  neglect. 

Such  being  the  law  in  this  state,  it  only  remains  to  apply  it 
to  the  case  before  us.  The  property  in  controversy  is  a  pair  of 
horses,  harness,  and  wagon.  The  foimer  owner  was  Mulkie ; 
the  present  claimant  is  Stephens.  Mulkie  owned  an  oil  refinery 
in  Corry  which  was  enclosed  with  a  high  fence.  Among  the 
buildings  in  the  enclosure  was  one  used  as  a  bam,  in  which  the 
horses,  harness,  wagon,  and  some  other  property  of  Mulkie 
were  kept.  The  horses  were  groomed  and  driven  by  Keefer, 
an  employee  of  Mulkie,  who  also  carried  a  key  to  the  bam. 
Stephens  was  a  cooper,  living  in  Titusville,  who  supplied  the  re- 
finery with  barrels.  In  May,  1888,  he  met  Mulkie  in  the  street 
in  Corry,  who  proposed  to  sell  him  the  horses,  harness,  and 
wagon  to  apply  on  his  account  for  barrels.  The  property  was 
not  present,  and  Stephens  did  not  go  to  see  it  or  make  any  bar- 
gain for  it.  On  the  29th  of  May,  as  he  testifies,  he  wrote  fix>m 
Titusville  proposing  to  take  the  property  on  account  at  $650. 
Three  days  later  a  fieri  facias  was  issued  against  Mulkie,  aid 
the  property  was  seized  and  sold  by  the  sheriff  as  his.  Whe> 
seized  the  property  was  in  Mulkie's  bam  on  the  refinery  prop- 
erty, under  the  care  of  Keefer.  Stephens  brought  this  action  to 
recover  the  value  of  the  property.  It  is  not  alleged  that  he 
ever  took  possession  of  the  property  in  person,  or  that  he  sent 
any  one  to  take  possession  for  him,  but  he  claims  to  have  been 
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in  actual  possession  by  force  of  the  following  circumstances, 
viz. :  (a)  That  he  had  an  arrangement  with  Mulkie  for  the  use 
of  the  stables  until  he  should  be  ready  to  move  the  property ; 
(()  that  he  had  an  arrangement  with  Keefer  to  continue  to 
care  for  it ;  (c)  that  Keefer  carried  the  key  to  the  bam.  By 
virtue  of  these  arrangements  he  urges  that  he  became  a  lessee 
of  the  barn,  an  employer  of  Keefer,  and  a  purchaser  in  actual 
possession  of  the  property.  But  what  change  had  taken  place 
in  the  relation  between  Mulkie  and  his  property?  The  barn 
remained  within  his  enclosure.  The  property  remained  in  the 
bam.  Keefer  remained  in  care  of  it.  There  was  not  the  slight- 
est visible  change  in  any  particular  in  the  relation  of  Mulkie  to 
the  bam,  the  personal  property,  or  the  employee  in  charge  of 
it.  Keefer  carried  the  key  and  drove  the  team,  after  the  letter 
of  May  29th,  just  as  before.  The  team  was  kept  in  the  same 
place  inside  the  refinery  yard,  and  Mulkie  was  in  the  same  vis- 
ible possession  of  the  refinery.  The  property  was  capable  of  an 
actual  delivery,  and  was  such  as  usually  and  naturally  passes 
to  a  purchaser  by  delivery.  It  was  the  duty  of  Stephens  to 
take  possession  of  it  in  the  manner  that  is  usual  upon  a  sale  of 
such  articles,  so  that  the  visible  relation  between  the  former 
owner  and  the  goods  should  be  changed.  Failing  to  do  this, 
he  must  not  complain  of  the  consequences. 

The  law  was  well  stated  in  the  defendant's  fourth,  tenth, 
eleventh,  and  twelfth  points,  by  which  an  instruction  to  the 
jury  was  asked  to  the  effect  that,  if  there  was  no  visible  change 
of  possession,  the  sale  was  fraudulent  in  law,  notwithstanding 
the  jury  might  find  that  Stephens  and  Mulkie  had  acted  honest- 
ly in  the  transaction.  The  learned  judge  refused  so  to  charge, 
and  in  answer  to  defendant's  third  point  told  the  jury  that  the 
public  was  bound  to  make  "  proper  inquiry "  about  the  title 
to  the  property,  overlooking  the  fact  that  the  evidence  dis- 
closed no  reason  for  inquiry,  or  for  doubting  the  continued 
ownership  of  Mulkie.  This  instruction  seems  to  have  been  in- 
fluenced by  a  supposed  analogy  between  this  case  and  Barr  v. 
Reitz,  58  Pa.  256.  In  that  case  the  seller  moved  out  of  the 
house  in  which  he  had  been  living  and  in  which  the  goods  were, 
and  delivered  the  keys  of  the  house  to  his  vendee.  His  former 
relation  to  his  goods  was  visibly  broken,  and  the  public  was 
thereby  put  upon  inquiry.     In  this  case,  Mulkie  remauied  in 
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possession  of  the  refinery ;  the  property  remained  in  the  stable 
within  the  enclosure ;  the  key  was  carried  by  the  same  person, 
who  went  out  and  in  just  as  before ;  and,  so  far  as  the  public 
could  see  or  know,  there  was  no  change  in  the  relation  pre- 
viously existing  between  Mulkie  and  his  stable,  or  the  property 
in  it,  or  the  hired  man  in  charge  of  it.  There  was  no  delivery 
of  possession  to  Stephens,  and,  as  against  subsequent  purchasen 
and  creditors,  he  had  no  title. 

The  judgment  is  reversed. 


B.  F.  JAMES  V.  T.  K.  STERRETT. 

APPEAL  BY  DEFENDANT  FROM  THE  COUET  OF  COMMON  PLBAS 
OF  CHESTER  COUNTY. 

Argued  February  11, 1890— Decided  October  27, 1890. 
[To  be  reported.] 

1.  When  a  declaration  in  trespass  charged  simply  that  the  defendant 
maintained  a  dam  **  higher  than  it  ought  to  be,"  dierebj  causing  water 
to  overflow  the  plaintifiTs  land,  and  the  only  plea  was  not  guUty,  neither 
the  pleadings,  the  verdict  awarding  to  the  plaintiff  nominal  damages, 
nor  the  judgment  thereon,  defined  the  lawful  height  to  which  the  de- 
fendant might  maintain  the  dam. 

2.  Such  judgment  was  conclusive  only  that  the  dam  was  maintained 
above  the  lawful  height ;  and,  as  the  slightest  excess  over  that  height 
would  have  entitled  the  plaintiff  to  a  verdict,  the  defendant,  when  sued 
for  a  continuance  of  the  nuisance  after  the  judgment,  might  show  that 
he  had  made  a  reduction  in  the  height,  and  evidence  of  such  reduction, 
however  slight,  raised  a  question  of  fact  as  to  its  sufficiency. 

3.  When,  in  the  second  action,  the  parties  submitted  to  arbitrators  the 
question  whether  the  defendant,  after  the  former  verdict  *'  sufficiently 
reduced  ^^  the  height  of  his  dam,  their  award  to  be  without  appeal,  and 
the  arbitrators  awarded  that  sufficient  reduction  had  been  made,  the 
court  could  not  set  aside  the  award  upon  the  sole  ground  that,  in  the 
opinion  of  the  judge,  there  had  been  no  substantial  reduction  made. 

4.  When  there  is  no  suggestion  that  arbitrators  misbehaved,  or  that  their 
award  was  procured  by  corruption  or  other  undue  means,  and  no  phun 
mistake  of  fact  or  law  appears  on  the  face  of  the  award  or  by  extrinsic 
evidence,  the  award  being  strictly  responsive  to  the  submission,  the 
court  may  not  reject  the  finding  of  the  arbitrators  on  the  question  sub- 
mitted, because  not  according  with  its  own. 
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Before  Paxson,  C.  J.,  Gbeen,  Clabk,  Williams,  Mc- 
CoLLUM  and  Mitchbll,  J  J. 

No.  61  January  Term  1890,  Sup.  Ct. ;  court  below,  No.  19 
October  Term  1886,  C.  P. 

On  August  25, 1886,  Benjamin  F.  James  brought  case  against 
Thomas  K.  Sterrett  to  recover  damages  for  the  alleged  continu- 
ance of  a  nuisance  to  the  lands  of  the  plaintiff,  after  the  re- 
covery of  a  judgment  against  the  defendant  therefor  in  a  prior 
action. 

In  the  former  action,  which  was  brought  on  September  24, 
1888,  to  No.  41  October  Term  1888,  in  the  court  below,  the 
declaration  of  the  plaintiff,  James,  charged  that  the  defendant, 
Sterrett,  ^^  has  erected  and  maintained  and  still  doth  maintain 
a  certain  dam  or  causeway  across  said  stream,  below  the  land 
of  the  said  plaintiff,  higher  than  it  ought  to  be,  and  by  reason 
thereof  has  caused  and  still  causes, the  water  of  said  stream  to 
overflow  and  drown  the  land  of  the  said  plaintiff."  To  said 
declaration  the  defendant  pleaded  not  guilty,  and  on  Novem- 
ber 20, 1884,  a  verdict  was  rendered  in  favor  of  the  plaintiff 
for  the  sum  of  $1  damages  and  six  cents  costs.  Judgment 
was  entered  on  the  verdict  on  April  18, 1885. 

The  declaration  in  the  present  case  recited  the  former  action, 
the  judgment  therein  rendered,  and  charged  that  the  defend- 
ant, ^^disregarding  the  judgment  aforesaid, has  con- 
tinued and  maintained,  and  still  doth  maintain  said  dam  and 
causeway  across  said  stream,  as  it  was  heretofore  erected  and 

maintained  by  him, higher  than  it  ought  to  be,"  etc. 

The  defendant  pleaded  not  guilty. 

On  May  5, 1887,  an  agreement  between  the  plaintiff  and  i;he 
defendant  was  put  on  file,  which  was  as  follows : 

^^  It  is  hereby  agreed  that  the  above  case  be  referred  to  the 
final  arbitrament  and  determination,  without  right  of  either 
party  to  appeal,  of  W.  P.  Marshall,  Walter  A.  McDonald  and 
John  F.  Eauffman,  or  any  two  of  them  agreeing,  who  shall  view 
the  premises  in  controversy,  hear  the  parties,  their  allegations 
and  proofs,  and  determine  whether  the  defendant  has  reduced 
the  height  of  his  dam,  since  the  verdict  rendered  in  case  No.  41 
October  Term  1883,  and  if  so,  whether  the  same  has  been  suf- 
ficiently reduced,  and  if  not,  fix  and  determine  how  much  the 
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same  shall  be  reduced,  and  shall  also  fix  and  determine  the 
height  to  which  the  defendant  shall  be  entitled  to  maintain  his 
dam,  and  mark  by  fixed  and  permanent  marks  in  the  ground 
this  height,  which  marks  shall  be  particularly  described  in  their 
award ;  and  it  is  further  agreed,  tiiat  if  said  arbitrators,  or  any 
two  of  them  agreeing,  shall  determine  that  the  defendant  has 
not  reduced  his  dam  since  the  verdict  aforesaid,  or  has  not  suf- 
ficiently reduced  the  same,  then  they  shall  find  and  determine 
what  damages,  if  any,  have  been  sustained  by  the  plaintiff,  by 
reason  of  the  failure  of  the  defendant  so  to  do.  ...  . 

*^  It  is  further  agreed  that  judgment  shall  be  entered,  by  the 
prothonotary,  in  the  Court  of  Common  Pleas  upon  the  award 
of  the  arbitrators " 

In  pursuance  of  the  foregoing  submission,  the  arbitrators  on 
August  29, 1887,  filed  an  award,  finding  that  ^^  the  said  defend- 
ant has  sufficiently  reduced  the  height  of  his  dam  since  the  ver- 
dict rendered  in  this  case,  B.  F.  James  v.  Thos.  K.  Sterrett,  No. 
41  October  Term  1888,  and  we  do  therefore  find  in  the  present 
suit  that  the  plaintiff  has  no  cause  of  action,  and  we  do  award 
in  favor  of  the  defendant."  The  award  then  proceeded  to  fix 
by  permanent  marks  the  height  at  which  the  dam  should  there- 
after be  maintained  by  the  defendant. 

To  the  award  of  the  arbitrators  the  plaintiff  filed  exceptions, 
in  part  as  follows: 

1.  The  award  was  not  in  pursuance  of  the  submission,  in 

that ; (c)  The  submission  reserved  to  the  plaintiff  the 

right  to  have  a  substantial  reduction  in  the  height  of  the  dam, 
as  it  stood  at  the  time  of  the  verdict  Whereas  the  award 
does  not  require  such  reduction,  and  there  was  no  evidence 
whatever  that  any  had  taken  place  since  the  verdict.* 

2.  The  arbitrators  acted  improperly :  (a)  In  refusing  to  ac- 
cord the  plaintiff  the  benefit  of  the  former  verdict  as  reserved 
by  the  terms  of  the  submission.*  (6)  In  finding  that  the  de- 
fendant has  sufficiently  reduced  his  dam  since  the  verdict  ren- 
dered in  the  case  B.  F.  James  v.  Thomas  K.  Sterrett,  No.  41 
October  Term  1888,  when  there  was  no  evidence  that  any  sub- 
stantial reduction  had  taken  place,  and  the  defendant's  testi- 
mony that  he  had  only  chipped  a  small  fraction  of  an  inch  from 
one  narrow  stone,  was  an  admission  that  he  had  not  reduced 
the  dam,  and  intended  only  to  evade  the  verdict.^     (<:)  In 
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finding,  without  evidence  and  against  the  evidence,  that  the 
defendant  has  sufficiently  reduced  the  height  of  his  dam  since 
the  former  verdict,  and  in  fixing  the  limit  for  the  average 
height  of  the  tumble  higher  than  the  tumble  as  it  now  exists, 
and  was  at  the  time  of  the  verdict.'* 

Testimony  having  been  taken  and  argument  heard  on  the 
exceptions,  on  January  80, 1888,  the  court,  Futhby,  P.  J.,  filed 
an  opinion  in  part  as  follows : 

Exceptions  have  been  filed  to  this  award  by  the  plaintiff, 
alleging  in  substance  that  the  submission  reserved  to  the 
plaintiff  the  right  to  have  a  substantial  reduction  in  the  height 
of  the  dam  as  it  stood  at  the  time  of  the  verdict  in  the  former 
suit ;  that  the  award  does  not  require  such  reduction ;  that 
there  was  no  evidence  whatever  that  any  reduction  or  substan- 
tial reduction  had  taken  place  since  the  verdict;  that  the 
arbitrators  refused  to  accord  to  the  plaintiff  the  benefit  of  the 
former  verdict,  as  reserved  by  the  terms  of  the  submission , 
that  the  finding  was  without  evidence,  and  against  evidence, 
and  the  arbitrators  have  also  fixed  a  height  for  the  tumble  or 
overflow  higher  than  it  was  at  the  time  of  said  verdict. 

There  is  no  doubt  of  the  right  of  the  court  to  hear  the  mat- 
ters complained  of.  The  parties  waived  the  right  of  appeal, 
but  they  did  not  waive  the  right  of  exception  to  the  award, 
and  if  the  arbitrators  have  made  a  plain  mistake,  either  in 
matter  of  fact  or  of  law,  it  is  a  proper  subject  of  inquiry  and 
determination :  Large  v.  Passmore,  5  S.  &  R.  51 ;  WaUs  v. 
Wilson,  28  Pa.  614;  McCahan  v.  Reamey,  S3  Pa.  686 ;  Hains  v. 
Moyer,  1  Woodw.  171 ;  Speer  v.  Bidwell,  44  Pa.  23.  To  jus- 
tify the  interference  of  the  court,  the  mistake  must  be  a  plain 
one.  Where  it  appears  that  witnesses  have  been  heard,  and  a 
fact  decided  by  the  referees,  the  court  will  usually  inquire  no 
further ;  but,  where  from  the  testimony  a  manifest  error  has 
been  committed  by  the  referees  in  their  finding,  it  is  the  duty 
of  the  court  to  determine  the  matter  according  to  right,  whether 
the  mistake  be  one  of  fact  or  of  law.  Where  a  case  is  referred 
under  the  compulsory  arbitration  law,  it  is  different.  There 
by  the  express  terms  of  the  act  the  court  can  only  set  aside  an 
award  for  misbehavior  of  the  arbitrators  or  that  the  award  was 
procured  by  corruption.    The  remedy  for  mistake  of  fact  or 
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law  is  by  appeal :  -Walls  v.  WilsoOi  supra ;  Bemos  v.  Clark,  29 
Pa.  251 ;  Wynn  v.  Bellas,  84  Pa.  160.  But  in  the  case  of 
other  awards  made  under  voluntary  submissions  in  pending 
actions  exceptions  may  be  taken  for  plain  mistakes  of  the  ar- 
bitrators as  well  as  for  misbehavior  or  corruption :  Speer  v. 
Bidwell,  supra ;  Walls  v.  Wilson,  supra. 

The  effect  of  the  verdict  in  the  first  case  was  to  determine 
that  the  dam  of  the  defendant  must  be  reduced  in  height.  The 
submission  in  the  present  case  expressly  reserved  to  the  plaint- 
iff the  benefit  of  this  verdict,  by  providing  that  the  arbitrators 
must  first  find  whether  the  defendant  has  reduced  his  dam  since 
the  verdict,  and  if  so  whether  it  has  been  sufBoiently  reduced, 
and  if  not,  then  to  fix  and  determine  the  plaintiff's  damages. 
On  the  hearing  of  the  exceptions  to  the  award,  it  was  agreed 
that  the  only  proof  before  the  arbitrators  of  any  reduction  in 
the  height  of  the  breast  of  defendant's  dam  after  the  verdict 
was  that  defendant  had  chipped  off  from  one  eighth  to  one  fourth 
of  an  inch  from  the  top  of  one  stone  in  the  dam-breast,  which 
stone  was  about  nine  inches  in  width,  and  was  one  of  the  stones 
in  the  top  layer  of  stones  on  the  dam-breast.  On  the  same 
hearing,  the  defendant  was  called  and  testified  that  this  stone 
was  about  the  centre  of  the  dish  in  about  the  lowest  point  of 
the  dam-breast,  that  the  chipping  done  would  not  run  the  width 
of  nine  inches,  that  the  stone  was  abrupt  on  the  edges  or  was 
not  square  across,  and  that  he  made  it  level  on  top.  One  of 
the  arbitrators  testified  that  there  was  a  reduction  to  the  extent 
of  the  chipping  referred  to,  and  that  their  attention  was  called 
to  the  stone ;  some  one  said,  "  there  is  the  stone."  He  says  he 
made  a  calculation  as  a  matter  of  curiosity,  and  found  that  it 
would  reduce  the  dam  about  one  six-thousandth  part  of  an  inch. 
On  this  testimony,  the  arbitrators  found  that  the  dam-breast 
had  been  sufficiently  reduced,  and  that  the  defendant  was  en- 
titled to  their  award. 

In  this  we  think  there  was  such  manifest  error  as  calls  upon 
the  court  to  set  aside  the  award.  It  is  palpable  that  the  so- 
called  reduction  was  merely  a  feint  upon  the  part  of  the  de- 
fendant, to  evade  the  effect  of  the  verdict  and  to  enable  him  to 
have  the  case  tried  again  upon  its  original  merits  and  as  though 
no  trial  had  been  had.  This,  of  course,  he  could  not  have  done. 
Such  infinitesimal  change  is  no  reduction  whatever  within  the 
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intent  of  the  parties  and  the  judgment  of  the  court  No  such 
fanciful  matter  was  the  subject  of  controversy.  The  reduction 
which  the  Liw  contemplates  iu  such  case  is  a  practical  reduc- 
tion, not  a  reduction  which  is  senseless  and  unmeaning.  It 
would  seem  that  the  defendant  produced  testimony  before  the 
arbitrators  which  he  had  not  in  court  on  the  former  trial,  to  sat- 
isfy them  that  he  ought  not  to  be  required  to  reduce  the  height 
of  the  dam.  The  arbitrator,  examined  on  the  hearing  of  the 
rule,  in  answer  to  the  question  whether  his  judgment  was  that 
the  dam  ought  not  to  have  been  required  to  be  reduced  in  height, 
said  ^^  I  am  not  making  any  comment,  but  if  I  were  to  answer  that 
question  I  might  say  that  we  heard  testimony  that  was  not  be- 
fore the  other  jury ; "  and,  in  speaking  of  the  dam  being  lowered 
one  six-thousandth  part  of  an  inch,  he  added,  **  but  that  would 
have  been  ample  if  only  one  twelve-thousandth  was  required." 

Whether  the  verdict  was  right  or  wrong  does  not  now  matter. 
It  determined  that  the  dam-breast  was  too  high  and  must  be  re- 
duced ;  and  we  must  take  that  as  settled,  and  the  right  of  the 
plaintiff  to  require  such  reduction  was  recognized  in  the  order 
to  the  arbitrators.  To  what  extent  it  should  be  reduced,  the 
verdict  of  course  does  not  determine,  but  that  it  should  be  more 
than  the  pretence  of  reduction  which  was  made  in  this  case  is 
clear.  The  arbitrator  examined  said :  ^^  After  hearing  the  evi- 
dence, we  went  there  a  second  time  with  our  minds  made  up 
that  a  very  slight  reduction  was  all  that  was  necessary,"  and  that 
they  then  established  a  lower  line  for  the  height  of  the  dam 
than  existed  at  the  time  of  the  verdict.  If  the  dam  needed  this 
reduction,  although  even  a  slight  one,  the  plaintiff  Vas  entitled 
to  the  award.  With  reference  to  the  action  of  the  arbitrators 
in  fixing  the  height  of  the  tumble  or  overflow,  we  need  only  say 
that  the  award  must  be  taken  as  a  whole,  and  stand  or  fall  to- 
gether. 

We  find  that  the  arbitrators  made  a  plain  mistake ;  their 
award  was  not  in  accordance  with  the  submission  and  the  un- 
disputed and  admitted  facts  of  the  case,  and  must  be  set  aside. 
We  regret  to  do  this,  as  we  hoped  this  reference  to  the  intel- 
ligent and  experienced  gentlemen  selected,  would  have  defi- 
nitely settled  the  rights  of  these  parties  and  put  an  end  to  this 
litigation,  but  we  cannot,  for  the  reason  given,  sustain  their 
award.     The  rule  is  made  absolute  and  the  award  set  aside. 
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The  case  was  then  placed  upon  the  trial  list,  and  on  May  13, 
1889,  a  trial  was  had  before  Butler,  J.  On  the  trial,  bills  of 
exception  were  sealed  for  the  defendant,  raising  questions  as 
to  the  effect  of  the  award  of  the  arbitrators,  and  as  to  the  right 
of  the  plaintiff  to  recover  exemplary  damages.  The  jury  re- 
turned a  verdict  for  the  plaintiff  for  $700,  and  judgment  hav- 
ing been  entered,  the  defendant  took  this  appeal,  specifying, 
inter  alia,  that  the  court  erred : 

1-4.  In  sustaining  the  exceptions  to  the  award  filed.*  *®  * 

Mr.  R.  E.  Monaghan  and  Mr.  B.  Janei  Monaghan  (with  them 
Mr.  Archibald  M.  Holding  and  Mr.  J.  F.  E.  Hau%e\  for  the 
appellant : 

1.  The  former  verdict  and  judgment  did  not  determine  the 
extent  to  which  the  height  of  the  dam  should  be  reduced. 
The  record  of  a  former  verdict  and  judgment  are  conclusive  of 
those  facts  only  which  were  essential  to  the  finding :  Packet 
Co.  V.  Sickles,  5  Wall.  692;  Coleman's  App.,  62  Pa.  272; 
Tams  V.  Lewis,  42  Pa.  410 ;  Burlen  v.  Shannon,  99  Mass.  200; 
Lea  V.  Lea,  99  Mass.  493 ;  Eastman  v.  Symonds,  108  Mass. 
669 ;  Stapleton  v.  Dee,  182  Mass.  279;  Cavanaugh  v.  Baehler, 
120  Pa.  467.  It  must  be  shown  with  certainty,  and  not  merely 
by  inference  or  argument,  that  the  precise  point  was  actually 
determined :  1  Herman  on  Res  Judicata,  §  262 ;  Martin  v. 
Gemandt,  19  Pa.  127 ;  Hibshman  v.  Dulleban,  4  W.  188;  Wads- 
worth  V.  Cornell,  104  111.  369. 

2.  When  the  record  of  the  former  suit  does  not  show  that 
the  point  in  controversy  has  been  necessarily  determined  there- 
in, but  it  may  have  been,  the  burden  lies  on  the  party  invoking 
the  estoppel,  to  show  an  actual  determination :  Davis  v.  Tal- 
cott,  14  Barb.  611 ;  Cummings  v.  Colgrove,  26  Pa.  161 ;  Rus- 
seU  V.  Place,  4  Otto  606 ;  Zoeller  v.  Riley,  100  N.  Y.  102 
(68  Am.  Rep.  167) ;  Remington  Paper  Co.  v.  Dougherty,  81 
N.  Y.  474.  The  slightest  excess  of  height  was  all  that  was 
necessary  to  sustain  the  former  verdict  in  the  present  instance : 
1  Addison  on  Torts,  §§  876,  376.  All  that  was  determined 
was  that  the  dam  was  too  high  at  that  time.  The  question 
raised  by  the  pleadings  in  this  action  was,  whether  since  the 
f ormei  verdict,  a  "  sufficient "  reduction  had  been  made.  That 
question  was  referred  to  the  final  arbitrament  of  three  persons. 
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without  right  of  appeal  to  either  party,  and  was  explicitly  de- 
<oided  by  them  in  their  award. 

8.  The  award  is  final  and  conclusive  upon  that  question, 
and  it  was  error  for  the  court  to  set  it  aside :  Hartupee  v. 
Pittsburgh,  97  Pa.  119 ;  Monongahela  Nav.  Co.  v.  Fenlon,  4 
W.  &  S.  206 ;  Reynolds  v.  Caldwell,  61  Pa.  806 ;  Hostetter  v. 
Pittsburgh,  107  Pa.  482.  The  court  set  the  award  aside  be- 
<)ause  Sterrett  had  not  "substantially"  reduced  the  height  of 
his  dam.  But  the  question  submitted  to  the  arbitrators  was 
not  whether  there  had  been  a  substantial,  but  whether  there 
had  been  a  sufficient  reduction.  Sterrett  would  never  have 
<x)nsented  to  an  agreement  of  reference  implying  that  there 
must  be  a  considerable  reduction.  At  the  time  the  agreement 
was  signed,  he  was  contesting  the  case  on  the  ground  that  the 
reduction  made  was  sufficient.  And  the  court  erred  in  assum- 
ing that  the  judgment  in  the  first  action  necessarily  required 
a  substantial  reduction.  Whether  the  reduction  made  was  suf- 
ficient, was  a  question  of  fact  for  the  arbitrators,  and  not,  un- 
•der  any  circumstances,  a  question  for  the  court. 

Mr.  R.  T:  CamweU  and  Mr.  Alfred  P.  JReid^  for  the  appellee : 

1.  The  issue  in  the  first  action  was  whether  Sterrett  had  a 
right  to  back  water  upon  the  land  of  James.  Such  backing 
of  water  was  the  essential  matter  and  wrongful  act  complained 
of.  The  averment  that  it  was  by  reason  of  Sterrett's  dam 
being  too  high,  was  not  essential  to  the  action :  Chitty  on 
Pleading,  §  891 ;  Keller  v.  Stoltz,  71  Pa.  856;  Wells  on  Res 
Judicata,  §  228.  The  declaration,  by  its  terms  and  of  neces- 
sity, was  a  complaint  that  every  particle  of  water  flooded  back 
beyond  the  plaintiff's  line,  was  flooded  wrongfully,  and  issue 
was  joined  on  this  complaint.  Upon  the  issue  so  joined,  the 
verdict  and  judgment  rendered  are  conclusive :  WeUs  on  Res 
Judicata,  §  200 ;  Freeman  on  Judgments,  §  267,  272 ;  1  Chitty 
on  Pleading,  168.  They  settled  absolutely  and  conclusively 
that  Steri'ett  had  no  right  to  dam  the  stream  back  upon  any 
part  of  the  plaintiff's  land :  Rockwell  v.  Langley,  19  Pa.  602 ; 
Kilheffer  v.  Herr,  17  S.  &  R.  819 ;  Long  v.  Long,  5  W.  102 ; 
Hibshman  v.  Dulleban,  4  W.  188 ;  Fell  v.  Bennett,  110  Pa. 
181 ;  Ellis  V.  Academy  of  Music,  120  Pa.  608. 

2.  Such  being  the  effect  of  the  former  verdict  and  judgment. 

Vol.  cxxxvn — ^16 
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the  award  was  manifestly  erroneous  in  finding  that  the  dam- 
breast  had  been  suflBciently  reduced,  in  the  face  of  the  fact  that 
the  plaintiffs  land  was  still  overflowed  to  the  same  extent  as 
before,  and  no  change  had  been  made  in  the  dam-breast,  except 
a  slight  chipping  of  one  stone  that  did  not  reduce  the  level  of 
the  water  more  than  one  six-thousandth  part  of  an  inch.  The 
opinion  of  the  court  below  abundantly  justified  the  setting  aside 
of  the  award.  The  agreement  of  reference  contemplated  a  re- 
duction of  the  dam  in  accordance  with  the  prior  verdict,  to  an 
extent  suflScient  to  give  James  the  right  determined  in  his  favor 
thereby.  No  re-trial  was  contemplated  or  permissible.  The 
plain  duty  of  the  arbitrators  was  to  ascertain  what  the  former 
trial  settled,  and  determine  whether  Sterrett  had  conformed  to 
it.  This  duty  they  disregarded,  and  justice  required  that  their 
award  be  set  aside.  As  the  court  below  said,  this  so-called  re- 
duction was  a  mere  feint  to  evade  the  effect  of  the  verdict  and 
obtain  a  re-trial. 

Opinion,  Mr.  Justice  McCollum  : 

In  the  former  action  it  was  determined  that  the  defendant's 
dam  was  **  higher  than  it  ought  to  be,"  and  the  plaintiff  recov- 
ered nominal  damages.  The  right  of  the  defendant  to  maintain 
a  dam  at  the  point  in  question  was  not  disputed,  and  the  con- 
test related  exclusively  to  its  height.  It  was  not  essential  to 
the  plaintiffs  recovery  that  he  should  prove  that  all  the  water 
backed  upon  his  land  by  the  defendant's  dam  was  unlaw- 
fully there,  nor  a  valid  defence  to  the  action  to  show  that  the 
defendant  had  acquired,  by  grant  or  user,  the  right  to  maintain 
a  dam  which  would  back  a  considerable  portion  of  it  there.  The 
wrong  complained  of  was  the  maintenance  of  the  dam  ^^  higher 
than  it  ought  to  be,"  that  is,  above  its  lawful  height,  and  the 
flowing  thereby  of  the  plaintiffs  land ;  but  this  height  was  not 
defined  by  the  pleadings,  or  by  the  verdict.  Under  the  plead- 
ings the  plaintiff  could  not  recover  for  any  flooding  of  his  land 
by  the  dam,  as  the  defendant  had  the  right  to  maintain  it,  but 
for  any  flowage  caused  by  an  unlawful  raising  of  the  dam,  he 
was  entitled  to  the  verdict  he  secured.  Any  raising  of  the  dam 
above  its  lawful  height  which  increased  the  flow  of  water  on 
the  plaintiff's  land  was  suflBcient  to  authorize  the  former  judg- 
ment, and  that,  uoon  its  face,  is  conclusive  only  of  such  matters 
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as  were  essential  to  its  recovery,  and  were  necessarily  included 
in  it:  Packet  Co.  v.  Sickles,  5  Wall.  592;  Coleman's  App.,  62 
Pa.  272;  Tarns  v.  Lewis,  42  Pa.  410;  Cummings  v.  Colgrove, 
25  Pa.  151. 

It  was  established  by  the  verdict  and  judgment  in  the  former 
suit  that  the  defendant's  dam,  as  then  maintained,  was  ^^  high- 
er than  it  ought  to  be,"  and  by  reason  thereof  increased  the 
flow  of  water  upon  the  plaintiff's  land.  In  an  action  for  the 
continuance  of  the  nuisance,  that  record  was  sufficient  and  un- 
answerable proof  of  these  facts.  But  a  reduction  of  the  dam 
to  its  lawful  height,  before  the  second  suit  was  brought,  would 
prevent  a  recovery  in  it.  As  a  slight  raising  of  the  dam  above 
its  lawful  height  would  sustain  the  first  action,  a  corresponding 
reduction  of  it  would  defeat  the  second. 

The  parties  to  this  action  agreed  that  the  questions  for  deter- 
mination in  it  were,  whether  the  defendant  had  reduced  the 
height  of  the  dam  since  the  former  suit,  and,  if  so,  whether  he 
had  sufficiently  reduced  it ;  and  they  committed  these  to  the 
final  arbitrament  of  three  persons  mutually  chosen  by  them. 
The  tribunal  thus  constituted  was  necessarily  charged  with  the 
duty  of  ascertaining  the  proper  height  of  the  dam,  and  it  was 
required  by  the  agreement  which  created  it  to  designate  the 
same  by  appropriate  and  permanent  marks.  In  this  way  the 
parties  to  a  profitless  contention  wisely  resolved  to  end  it. 
The  arbitrators  viewed  the  premises,  and  the  parties  appeared 
before  them  with  their  proofs,  and  were  fully  heard.  An 
award  was  made  strictly  responsive  to  the  submission,  finding 
that  the  defendant  had  sufficiently  reduced  the  dam,  and  mark- 
ing its  lawful  height.  The  award  upon  exceptions  filed  to  it 
was  set  aside  upon  the  sole  ground  that,  in  the  opinion  of  the 
learned  judge  of  the  court  below,  there  had  not  been  a  sub- 
stantial reduction  of  the  dam.  Whilst  he  conceded  that  it 
was  not  determined*  by  the  verdict  in  the  first  suit  to  what  ex- 
tent the  dam  should  be  reduced,  or  what  its  lawful  height  was, 
he  assumed  that  it  was  his  province  to  reject  the  judgment  of 
the  arbitrators  upon  this  question,  if  it  did  not  accord  with  his 
own.  There  was  no  plain  mistake  of  fact  or  law  on  the  face 
of  the  award,  or  shown  by  extrinsic  evidence.  There  was  no 
suggestion  that  the  arbitrators  misbehaved  themselves  in  the 
case,  or  that  the  award  was  procured  by  corruption  or  other 
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undue  means.  The  matters  for  which  the  court  may  set  aside 
■an  award  are  enumerated  in  the  statute.  Its  power  is  depend- 
•ent  on  their  existence,  and  if  none  of  them  is  found  the  award 
must  stand.  The  interest  of  the  parties  in  it  cannot  he  arbi- 
trarily destroyed.  We  think  the  action  of  the  court  below  in 
setting  aside  the  award  in  this  case  was  unauthorized  by  the 
statute,  and  therefore  in  excess  of  its  power.  The  sufficiency 
of  an  undisputed  reduction  of  the  dam  was  not  a  question  of 
law,  but  of  fact.  If  it  brought  the  dam  to  its  lawful  height,  it 
was  sufficient.  A  reduction,  however  slight,  which  accom^ 
plished  this,  was  all  that  was  required  by  the  former  verdict. 
The  fundamental  error  in  the  case  lies  in  the  assumption  by 
the  court  of  a  power  which  belonged  exclusively  to  the  arbitra- 
tors or  the  jury. 

The  judgment  and  the  order  setting  aside  the 
award  are  reversed,  and  judgment  is  now  en- 
tered upon  the  award  in  favor  of  the  defendant, 
and  against  the  plaintiff,  for  costs. 


LLOYD  BENTLEY  v.  B.  A.  CRANMER.. 

APPEAL  BY  DEFENDANT  FBOM  THE  OOTJBT  OF  OOMMOK  PLEAS 
OF  BRADFORD  COUNTY. 

Argued  March  17, 1800— Decided  October  27,  1890. 

1.  Where  points  presented  for  instruction  are  affirmed  by  the  trial  judge, 
with  an  explanation  of  the  meaning  of  certain  words  used  in  them,  as 
applicable  to  the  case,  and  the  accuracy  of  the  explanation  is  not  called 
in  question,  it  cannot  be  alleged  as  error  that  the  points  should  have 
been  affirmed  without  qualification.  * 

3.  In  the  absence  of  a  request  for  a  direction  to  find  for  the  defendant,  on 
the  trial  of  an  action  for  personal  injuries,  it  cannot  be  alleged  that  the 
case  should  have  been  taken  from  the  jury,  on  the  ground  of  contribu- 
tory negligence  and  that  the  injury  was  received  under  a  risk  apparent 
and  assumed  by  the  plaintiff  as  incident  to  his  employment. 

Before  Paxson,  C.  J.,  Stbbrbtt,  Williams,  McCoLLxm 
and  Mitchell,  J  J. 
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No.  10  July  Term  1889,  Sup.  Ct. ;  court  below,  No.  804 
May  Term  1887,  C.  P. 

On  April  23, 1887,  Lloyd  Bentley  brought  trespass  against 
B.  A.  Cranmer  to  recover  damages  for  personal  injuries  charged 
to  the  negligence  of  the  defendant.    Issue. 

At  the  trial  on  March  27, 1889,  it  was  shown  that  the  de- 
fendant had  a  coal  yard  in  the  village  of  Monroe  and  received 
his  coal  from  the  State  Line  &  Sullivan  railroad,  delivered  to 
him  upon  an  elevated  turnout  twelve  or  fifteen  feet  high,  and 
dropped  beneath  the  track.  The  turnout  was  used  chiefly  for 
open  coal  cars  or  ^^  gondolas ; "  but  sometimes,  to  lengthen  the 
train  so  as  to  put  the  coal  cars  to  their  destination  without  run- 
ning the  engine  and  tender  upon  the  track,  ordinary  box  cars, 
which  were  wider  than  the  coal  cars,  were  put  into  the  train  to 
lengthen  it.  Some  of  the  box  cars  had  ladder-like  ascents  upon 
the  ends;  others,  at  the  sides,  reaching  to  the  top  of  the  car. 
The  defendant  had  erected  a  telephone  pole  near  to  the  track, 
a  crooked  one  with  the  bend  toward  the  cars  when  upon  the 
track.  The  plaintiffs  witnesses  testified  that  at  the  time  of  the 
injury  complained  of  the  pole  was  about  twelve  inches  or  less 
from  the  side  of  a  box  car ;  witnesses  for  the  defendant  testified 
that  it  was  from  twenty  to  twenty-two  inches.  There  was  evi- 
dence that  the  pole  was  in  view  for  quite  a  distance  from  it  on 
the  track,  when  on  January  11,  1887,  the  plaintiff,  a  brakeman 
in  regular  employment  by  the  railroad  company,  while  ascending 
a  box  car  by  a  side  ladder,  in  the  discharge  of  his  duty,  as  he 
testified,  was  struck  by  the  telephone  pole  as  the  car  was  pass- 
ing it  and  knocked  off  with  a  broken  arm  and  other  injuries. 
There  was  testimony  on  the  part  of  the  defendant  that  the 
plaintiff  was  seen  to  fall  from  the  top  of  the  car,  and  therefore 
could  not  have  been  struck  by  the  pole. 

At  the  close  of  the  testimony,  the  court,  Seely,  P.  J., 
charged  the  jury,  answering  the  points  presented,  as  follows : 

In  order  that  you  may  understand  the  law  governing  this  case, 
we  will  now  proceed  to  answer  certain  points  which  the  defend- 
ant's counsel  have  submitted  to  us,  in  which  they  ask  us  to 
charge  you : 

1.  That  an  employee  of  a  railroad  company,  who,  having  had 
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an  opportunity  of  becoming  acquainted  with  the  risks  of  his 
situation,  accepts  them,  cannot  complain  if  subsequently  in- 
jured by  such  exposure.  By  contracting  for  the  performance  of 
hazardous  duties,  he  assumes  such  risks  as  are  incident  to  their 
discharge  from  causes  open  and  obvious,  and  the  dangerous 
character  of  which  he  has  had  an  opportunity  to  ascertain. 

Answer :  We  affirm  this  point,  suggesting,  with  reference  to 
the  use  of  the  words  "  opportunity  to  ascertain,"  as  used  in 
this  and  other  points,  that  the  word  may  be  received  in  a  sense 
in  which  it  is  not  correct.  That  is,  a  person  may  be  so  situated 
that,  by  the  use  of  means  which  he  is  not  called  upon  to  use, 
he  might  be  able  to  discover  a  danger  which  is  incident  to  his 
employment,  and  which  is  not  open  and  obvious,  and  which  in 
the  ordinary  course  of  his  business  he  could  not  be  expected  to 
discover.  For  instance,  a  man  might  be  so  situated,  having 
time  and  leisure  upon  his  hands,  that  by  looking  around  and 
making  an  inspection  it  might  be  possible  for  him  to  discover 
something  which  would  cause  danger  to  him  in  his  employ- 
ment, and  which  he  would  not  discover  except  by  going  entire- 
ly outside  of  his  duties  and  making  a  special  examination. 
This  might,  in  one  sense,  be  said  to  be  an  opportunity  to  ascer- 
tain the  danger.  But  we  understand  this  expression,  "  which 
he  had  an  opportunity  to  ascertain,"  to  mean  that  the  danger 
must  be  so  obvious  and  so  open  to  observation  by  the  use  of 
his  senses  that  with  the  exercise  of  ordinary  care,  in  the  use  of 
his  senses,  he  should  have  been  able  to  discover  and  know  the 
danger.  If,  in  such  a  case,  he  fails  to  discover  the  danger, 
and  neglects  to  use  the  senses  which  the  Almighty  has  given 
him,  and  shuts  his  eyes  to  dangers  which  are  apparent,  he  can- 
not complain  afterward  and  allege  that  he  had  no  knowledge 
of  these  dangers.^ 

2.  A  servant  or  employee  of  a  railroad  company  assumes  all 
the  risk  of  all  the  dangers  of  his  employment,  however  they 
may  arise,  against  which  he  may  protect  himself  by  the  use  of 
ordinary  observation  and  care. 

Answer :  That  is  true.  He  is  bound  to  use  and  exercise 
ordinary  care  to  protect  himself  against  danger,  and  if  he  fails 
to  do  so,  and  suffers,  he  cannot  complain. 

3.  If  the  plaintiff  knew  of  the  dangerous  proximity  of  the 
telephone  pole,  or  ought  to  have  had  knowledge  of  it  by  the 
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exercise  of  ordinary  observation,  it  being  in  plain  sight  of  all 
engaged  about  the  siding,  and  notwithstanding  this,  undertook 
to  uncouple  the  cars  while  they  were  descending  the  decline, 
when  by  waiting  a  few  moments  he  could  have  done  so  with- 
out danger,  but,  instead  of  so  doing,  he  chose  to  run  the  risk, 
and  thus  received  the  injury,  then  he  was  guilty  of  contribu- 
tory negligence  and  cannot  recover. 

Answer :  That  is  true,  and  we  aflBrm  it.  If  he  knew  of  the 
danger,  or  if  by  the  exercise  of  ordinary  observation  he  ought 
to  have  known  it,  and  chose  to  incur  this  risk,  and  as  a  conse- 
quence was  injured,  he  cannot  recover  in  this  suit.* 

4.  That  if  the  situation  of  the  telephone  pole  was  open  and 
obvious  to  all  persons  working  on  or  about  the  incline,  and  the 
plaintiff  had  an  opportunity  to  ascertain  it,  and  afterward 
placed  himself  on  the  side  of  the  car,  where  he  came  in  contact 
•with  it,  and  was  injured,  then  he  cannot  recover. 

Answer :  This  we  affirm,  with  the  same  interpretation  of  this 
word  "  opportunity  "  that  we  have  already  given  to  you.' 

5.  That  the  plaintiff,  not  being  in  the  employ  of  Cranmer," 
the  defendant,  the  latter  was  not  liable  for  an  injury  arising 
from  the  proximity  of  the  telephone  pole  to  the  incline,  on  his 
own  land,  open  and  visible  to  all  persons  using  the  siding,  and 
which  could  have  been  avoided  by  the  plaintiff,  if  he  had  used 
due  care  and  caution. 

Answer :  That  we  affirm.  If  he  could  have  avoided  it  by 
the  exercise  of  due  care  and  caution,  he  should  have  done  it, 
and  if  be  failed  to  exercise  such  due  care  and  caution,  and  the 
result  was  an  injury  to  himself,  he  cannot  complain.* 

6.  If  both  plaintiff  and  defendant  were  negligent ;  that  is,  if 
the  defendant  did  not  use  ordinary  care  and  caution  in  placing 
the  telephone  pole  near  the  incline,  and  the  plaintiff  did  not 
use  ordinary  care  and  caution  in  avoiding  it,  then  the  plaintiff 
cannot  recover,  even  if  the  jury  should  think  him  less  blame- 
worthy than  the  defendant ;  for,  he  is  precluded  from  so  doing 
if  he  contributed  in  any  degree  whatever  to  the  injury. 

Answer :  That  we  affirm.  And  we  say  to  you  with  reference 
to  this  matter  of  contributory  negligence,  that  where  the  plaint- 
iff seeks  to  recover  against  the  defendant  upon  a  charge  of  neg- 
ligence, he  must  himself  appear  from  the  evidence  to  be  entirely 
£i*ee  from  all  negligence  which  contributed  in  any  degree,  even 
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the  slightest  degree,  to  produce  the  injury.  Because  we  can- 
not measure  the  comparative  degrees  of  negligence  in  such 
cases.  If  the  negligence  of  the  plaintiff  contributed  in  the 
least  degree  to  produce  the  injury,  no  court  or  jury  can  say 
that  if  he  had  not  been  negligent  in  that  slight  degree,  the  in- 
jury would  have  occurred.  Therefore,  if  you  find  in  this  casct 
that  the  accident  was  caused  in  any  degree,  however  slight,  by 
the  want  of  the  exercise  of  ordinary  care  and  prudence  on  the 
part  of  the  plaintiff,  that  precludes  him  from  recovering  in  this 
action. 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff  forf275. 
Judgment  having  been  entered  on  the  verdict,  the  defendant 
took  this  appeal,  specifying  that  the  court  erred: 
1-4.  In  the  answers  to  the  defendant's  points.^  *^  * 
8.  "  In  submitting  the  case  to  the  jury  from  all  the  evidence 
in  the  case." 

Mr.  lyA.  Overton  (with  him  Mr.  B.  M.  PeeK)^  for  the  appel- 
lant. 

Counsel  cited:  Wharton  on  Negl.,  §  214;  Brossman  v.  Rail- 
road Co.,  118  Pa.  490 ;  Stoneback  v.  Iron  Co.,  17  W.  N.  295; 
Marland  v.  Railroad  Co.,  123  Pa.  487 ;  Moore  v.  Railroad  Co.^ 
108  Pa.  849 ;  Penna.  R.  Co.  v.  Bell,  122  Pa.  58 ;  Phila.  etc.  R. 
Co.  V.  Schertle,  97  Pa.  460 ;  Pittsb.  etc.  R.  Co.  v.  Sentmeyer, 
92  Pa.  276 ;  PhUa.  etc.  R.  Co.  v.  Hughes,  119  Pa.  801 ;  Cata- 
wissa  R.  Co.  v.  Armstrong,  52  Pa.  282 ;  Pittsb.  etc.  R.  Co.  v. 
McClurg,  56  Pa.  294;  McKee  v.  Bidwell,  74  Pa.  218;  Erie 
City  V.  MagUl,  101  Pa.  616. 

Mr.  L.  M.  Hall  (with  him  Mr.  Wm.  T.  Davies)^  for  the  appellee* 
Counsel  cited :  Penna.  R.  Co.  v.  Kilgore,  82  Pa.  292. 

Opinion,  Mr.  Justice  McCollum: 

The  appellant's  points  were  aflBrmed.  In  answering  the  first 
and  fourth  the  learned  judge  explained  to  the  jury,  as  applica- 
ble to  the  case,  the  meaning  of  the  words  "  opportunity  to  as- 
cei*tain,''  and  the  accuracy  of  his  explanation  is  not  questioned. 
He  might  well  have  affirmed  these  points  without  explanation, 
but  he  cannot  be  convicted  of  error  for  correctly  interpreting 


Digitized  by  LjOOQIC 


Pa.]  PENNA.  C.  A  R.  CO.  v.  VANDYKE.  249 

Syllabus. 

an  expression  used  in  them.  The  first  and  fourth  specifica- 
tions are  based  on  the  answers  to  them,  but  there  is  no  attempt 
to  show  thaV these  are  incorrect  or  misleading.  It  maybe 
conceded  that  an  affirmance  of  the  points  without  comment 
would  have  been  appropriate  and  sufficient,  yet  it  cannot  be 
disputed  that  the  answers  were  the  equivalent  of  it.  A  con- 
sciousness of  this  pervades  the  argument  of  the  appellant, 
which  is  directed  exclusively  to  the  claim  he  now  makes,  that 
the  case  should  have  been  taken  from  the  jury,  on  the  ground 
that  the  injury  was  caused  by  a  risk  which  was  apparent  and 
assumed  by  the  appellee  as  incident  to  his  employment,  and 
that  his  own  negligence  contributed  to  it.  But  no  point  was 
presented  by  the  appellant  which  requested  a  binding  instruc- 
tion in  his  favor.  It  is  evident  that  he  did  not  think  he  was 
entitled  to  such  an  instruction,  until  a  verdict  had  been  ren- 
dered against  him.  In  the  absence  of  a  request  for  a  direction 
to  find  for  the  defendant,  the  principal  question  discussed  in 
his  paper-book  is  not  upon  the  record.  The  case  was  given  to 
the  jury  with  the  instructions  he  solicited,  and  he  has  no  stand- 
ing here  to  complain  of  the  result.  But  as  we  have  examined 
and  considered  the  case  with  reference  to  the  claim  now  made 
by  the  appellant,  it  is  proper  to  say  that  he  was  not  prejudiced 
by  the  omission  to  request  a  binding  instruction.  The  case 
was  for  the  jury,  and  was  correctly  tried  and  decided. 

Judgment  affirmed. 


PENNA.  ETC.  R.  CO.  v.  G.  H.  VANDYKE. 

APPEAL  BY  PLAINTIFF  FBOM  THE  COUBT  OF  COMMON  PLEAS 
OF  BBADFOBD  COUNTY. 

Argued  March  19, 1890— Decided  October  27, 1890. 

1.  Shops,  owned  and  operated  by  a  railroad  company,  for  the  construction 
and  repair  of  its  locomotives  and  cars,  are  liable  to  taxation  for  loco) 
purposes  as  real  estate,  even  though  they  have  no  greater  capacity  than 
is  required  for  the  work  the  company  itself  has  for  them  to  do. 
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2.  Railroad  v.  Berks  Co.,  6  Pa.  70;  Erie  Co.  v.  Transportation  Co.,  87 
Pa.  434 ;  Allegheny  Co.  v.  Diamond  Market,  123  Pa.  169,  followed ; 
Northampton  Co.  v.  Navigation  Co.,  76  Pa.  461 ;  Penna.  R.  Co.  v.  Pitts- 
burgh, 104  Pa.  622,  545,  explained ;  Northumberland  Co.  v.  Railroad 
Co.,  20  W.  N.  381,  and  New  York  etc.  R.  Co.  v.  Sabin,  26  Pa.  242. 
distinguished. 

Before  Paxson,  C.  J.,  Sterrett,  Williams,  McCollum 
and  Mitchell,  JJ. 

No.  322  January  Term  1890,  Sup.  Ct. ;  court  below.  No.  2 
September  Term  1888,  C.  P.  in  Equity. 

On  June  7,  1888,  the  Penna.  &  N.  Y.  Canal  &  Railroad  Co. 
filed  a  bill  in  equity  against  George  H.  Vandyke  and  others, 
commissioners  of  Bradford  county,  F.  W.  Keys  and  others,  com- 
missioners and  tax-collector  of  Athens  township,  L.  Coleman 
and  others,  school  directors  and  tax-collector  of  Sayre  indepen- 
dent school  district,  to  restrain  the  collection  of  state,  county, 
poor,  road,  and  school  taxes,  levied  for  the  year  1888,  upon  the 
plaintiff  company's  repair  shops  at  Sayre,  in  said  township.  A 
preliminary  injunction  was  awarded,  and,  issue  being  joined  by 
answer  and  replication,  the  cause  was  referred  to  Mr.  B.  M. 
Pecky  as  examiner  and  master,  who,  on  June  1,  1889,  filed  a 
report,  finding,  in  substance,  the  following  facts : 

1-3.  That  upon  a  valuation  for  purposes  of  taxation  for  the 
year  1888,  of  the  repair  shops  of  the  plaintiff  company  at  Sayre, 
Athens  township,  taxes  at  a  certain  millage  for  state,  county, 
poor,  road  and  school  taxes,  for  said  year,  had  been  levied  and 
warrants  for  the  collection  thereof  issued. 

4.  That  the  plaintiff  company  was  duly  organized  as  a  cor- 
poration by  the  name  of  the  North  Branch  Canal  Company  un- 
der the  act  of  April  21,  1858,  P.  L.  415 ;  that  its  name  was 
subsequently  changed  to  the  Pennsylvania  &  New  York  Canal 
&  itailroad  Company  under  the  provisions  of  the  act  of  March 
20,  1865,  P.  L.  427,  by  which  act  it  was  authorized  to  construct 
a  single-  or  double-track  raiboad,  and  to  have  all  the  powers 
and  to  be  subject  to  all  the  restrictions  conferred  and  imposed 
by  the  general  i-ailroad  act  of  February  19,  1849,  P.  L.  79,  and 
the  supplements  thereto. 

5.  That  under  its  powers  the  plaintiff  had  constructed  its 
railroad  from  Northampton  street,  Wilkes-Barre,  to  a  point  on 
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the  New  York  state  line,  in  Athens  township,  a  distance  of  104 
miles,  and  had  operated  the  same  since  1869. 

6-8.  That  plaintiff  operated  about  510  miles  of  road,  includ- 
ing double  track  and  sidings,  owned  and  leased  by  the  plaint- 
iff, and  owned  109  locomotives,  and  had  two  of  the  Lehigh  V. 
R.  Co.'s  locomotives  in  use ;  and  that  the  cars,  (except  some 
caboose  cars  and  222  gravel  cars,)  formerly  belonging  to  the 
plaintiff  company,  had  been  sold  to  the  Lehigh  V.  R.  Co. 

9.  That  the  repair  shops  of  the  plaintiff  were  located  in  the 
village  of  Sayre,  and  consisted  of  a  machine  shop,  blacksmith 
shop,  boiler  shop,  wood-pattern  shop,  paint  shop,  foundry, 
wing  to  foundry,  car  shop,  car-blacksmith  shop,  and  in  these 
shops  about  500  men  were  employed. 

The  findings  then  proceeded,  in  the  master's  language : 

10.  That  in  1870  the  plaintiff  built  small  repair  shops  at  the 
junction  of  its  main  line  with  the  New  York,  Lake  Erie  & 
Western  railway,  near  the  state  line.  These  shops  were  used 
by  the  plaintiff  until  December,  1880,  when  the  said  machine 
shop  and  blacksmith  shop  at  Sayre  were  put  in  operation. 
The  other  shops  mentioned  were  built  from  time  to  time  since 
that  date,  as  required  by  the  increasing  business  on  the  road. 

11.  That  these  shops  are  all  required  to  do  the  necessary 
repairs,  required  by  the  plaintiff  in  operating  its  railroads. 

12.  That  there  have  been  built  at  these  shops  four  new  en- 
gines to  replace  other  locomotives  which  were  worn  out,  and  a 
few  new  cars.  The  plaintiff  has  done  some  work  for  the  State 
Line  &  Sidlivan  R.  Co.,  before  it  was  leased  by  the  plaintiff, 
and  some  repairs  for  other  roads ;  work  was  also  done  for  Kel- 
logg &  Maurice,  the  Sayre  Water  Co.,  the  Sayre  Land  Co., 
and  others.  The  evidence  shows  that  this  work,  done  for  out- 
side parties,  was  trifling  in  amount,  compared  with  the  work 
done  for  the  plaintiff  in  these  shops;  and  that  the  work  so 
done,  was  done  as  a  matter  of  accommodation  to  the  parties, 
and  that  said  shops  are  used  almost  entirely  for  repairing  tools, 
cars  and  machinery,  used  in  operating  the  Penna.  &  N.  Y.  C. 
&  R.  Co.  system. 

13.  Before  the  shops  at  Sayre  were  put  in  operation,  the 
plaintiff  had  some  light  castings  made  by  Kellogg  &  Maurice, 
and  by  the  Cayuta  Wheel  Foundry  Co.,  and  had  heavy  castings 
made  at  the  Lehigh  Valley  R.  Co.  shops ;  such  castings  are 
now  made  in  the  shops  of  the  plaintiff. 
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14.  That  the  care  of  other  railroad  companies,  which  are  run 
over  the  plaintiff's  roads,  are  repaired  as  follows:  All  cars^ 
damaged  while  on  the  plaintiff's  roads,  are  repaired  and  made 
good  at  the  expense  of  the  plaintiff;  as  to  defects  in  care  dis- 
covered after  they  come  upon  the  plaintiff's  roads,  which  will 
make  them  unsafe  to  run,  the  plaintiff  makes  the  repaire  and 
chai'ges  them  to  the  ownere  of  the  care. 

15.  That,  since  the  filing  of  the  plaintiff's  bill,  said  corpora- 
tion plaintiff's  road  is  now  operated  and  controlled,  and  in  a 
great  part  owned  by  the  Lehigh  V.  R.  Co.,  who  operate  it, 
together  with  its  leased  lines  and  connections,  as  the  northern 
division  of  the  Lehigh  Valley  railroad  system. 

— Upon  the  foregoing  findings  of  fact,  citing  and  considering 
Lehigh  C.  &  N.  Co.  v.  Northampton  Co.,  8  W.  &  S.  884; 
Ridge  Turnpike  Co.  v.  Stoever,  6  W.  &  S.  878 ;  Schuylkill 
Nav.  Co.  V.  Berks  Co.,  11  Pa.  202;  Wayne. Co.  v.  Canal  Co., 
16  Pa.  861 ;  Northumberland  Co.  v.  Raibroad  Co.,  20  W.  N. 
881  (8  Cent.  R.  681)  ;  West  Chester  Gas  Co.  v.  Chester  Co.. 
80  Pa.  284;  CoatesviUe  Gas  Co.  v.  Chester  Co.,  97  Pa.  481; 
Railroad  v.  Berks  Co.,  6  Pa.  70 ;  East  Penna.  R.  Co.'s  Case, 
1  Walk.  S.  C.  Cas.  428 ;  Hawes  Mfg.  Co.'s  App.,  1  Mona.  858 ; 
Erie  Co.  v.  Transp.  Co.,  87  Pa.  487 ;  New  York  etc.  R.  Co.  v. 
Sabin,  26  Pa.  242;  Penna.  R.  Co.  v.  Pittsburgh,  104  Pa.  522; 
Lackawanna  Iron  Co.  v.  Luzerne  Co.,  42  Pa.  480,  the  master 
concluded,  as  matter  of  law,  that  the  repair  shops  in  question 
were  subject  to  the  taxes  levied  upon  them,  and  recommended 
a  decree  dissolving  the  preliminary  injunction  and  dismissing 
the  plaintiff's  bill. 

Exceptions  filed  to  the  report  by  the  plaintiff  having  been 
argued,  the  court,  Sittseb,  P.  J.,  entered  the  decree  recom- 
mended by  the  master.  Thereupon,  the  plaintiff  took  this  ap- 
peal, assigning  the  decree  entered  for  error. 

Mr.  Henry  Streeter  and  Mr.  L,  M,  Hall  (with  them  Mr.  Wm. 
T.  Davies)^  for  the  appellant. 

Other  than  cases  considered  by  the  master,  counsel  cited: 
Allegheny  Co.  v.  Diamond  Market,  128  Pa.  164. 

Mr.  H.  F.  Maynard  and  Mr.  L  McPherson  (with  them  Mr. 
E.  J.  Angle)y  for  the  appellees. 
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Other  than  cases  considered  by  the  master,  counsel  cited : 
Cumberland  V.  R.  Co.  v.  McLanahan,  59  Pa.  29. 

Opinion,  Mr.  Justice  McCollum  : 

Railroad  v.  Berks  Co.,  6  Pa.  70,  and  East  Penna.  R.  Co.'s 
Case,  1  Walk.  428,  are  decisive  of  the  questions  raised  by  this 
appeal.  In  the  former,  it  was  determined  that  shops  owned 
and  operated  by  a  railroad  company,  for  the  construction  and 
repair  of  its  locomotives  and  cars,  were  taxable  as  real  estate. 
In  the  latter,  it  was  held  that  ^^  the  machine  shops,  in  which 
the  locomotive  engines  of  the  road  are  repaired,  the  blacksmith 
shop,  in  which  the  smith  work  of  the  road  is  done,  the  carpen- 
ter shop,  in  which  the  passenger  and  freight  cars  used  on  the 
road  are  built  and  repaired,  and  the  paint  shop,  in  which  new 
and  repaired  cars  used  on  the  road  are  painted,"  are  liable  to 
municipal  taxatiqn.  In  the  case  last  cited,  Mr.  Justice  Shabs- 
WOOD  said :  '*  The  rule  which  is  to  be  extracted  from  the  au- 
thorities on  the  subject  of  the  liability  of  railroad  companies  to 
taxation  for  local  purposes,  is  that  it  is  only  so  much  of  their 
property  as  is  indispensable  to  the  construction  of  the  road  and 
fitting  it  for  use  that  is  exempt.  It  is  not  all  which  they  can 
lawfully  take  or  hold  under  their  charters.  It  is  not  enough 
that  it  is  a  convenient  possession  affording  facilities  in  conduct- 
ing the  business  of  the  company,  and  enabling  it  to  make 
profits."  The  principle  settled  by  these  cases  was  applied  in 
Erie  Co.  V.  Transportation  Co.,  87  Pa.  484,  and  recognized  in 
Allegheny  Co.  v.  Diamond  Market,  123  Pa.  169. 

Railroad  v.  Berks  Co.,  supra,  has  been  cited  with  approval 
in  a  long  line  of  cases  on  this  subject,  and  its  authority  has 
not  been  questioned  by  any  decision  of  this  court.  There  is 
no  conflict  between  it  and  Northampton  Co.  v.  Navigation  Co., 
75  Pa.  461,  or  Penna.  R.  Co.  v.  Pittsburgh,  104  Pa.  522,  545. 
In  the  case  last  mentioned  there  is  a  dictum  to  the  effect  that 
the  machine  shops  of  a  railroad  company  are  exempt  from  mu- 
nicipal taxation ;  but  this  is  plainly  an  inadvertence,  because 
Railroad  v.  Berks  Co.,  is  cited  to  support  it.  In  the  same  case 
our  Brother  Gbebn,  in  a  dissenting  opinion,  lefers  approvingly 
to  Railroad  v.  Berks  Co.,  as  drawing  the  distinction  between 
such  buildings  and  works  as  are  necessary,  and  such  as  are 
only  convenient  to  the  exercise  of  the  franchise.    The  decision 
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in  Northumberland  Co.  v.  Railroad  Co.,  20  W.  N.  381,  was 
upon  a  case  stated,  in  which  it  was  agreed  that  the  land  and 
works  in  question  were  such  as  were  ordinarily  and  properly 
pertinent  to  railroads,  a  pai't  and  portion  of  the  public  works 
of  the  corporation,  essential  and  indispensably  necessary  for 
the  proper  performance  and  enjoyment  of  its  franchises,  and 
for  the  exercise  and  due  execution  of  its  corporate  rights  and 
privileges,  public  functions,  and  duties.  Thus,  the  agreement 
of  the  parties  placed  the  property  described  in  it  within  the 
principle  of  exemption  established  by  the  decisions.  That  it 
was  not  intended  to  oven*ule  previous  cases,  or  to  take  an  ad- 
vanced position  on  this  question,  is  manifest  from  the  language 
of  this  court  in  the  brief  opinion  filed.  The  judgment  of  the 
lower  court  was  aflBrmed  upon  the  ground  that  it  was  sustained 
"  by  a  long  and  unbroken  line  of  cases,"  including  Railroad  v. 
Berks  Co.,  which  the  appellant  now  claims  was  overruled  by  it. 
New  York  etc.  R.  Co.  v.  Sabin,  26  Pa.  242,  is  not  an  authority 
for  the  claim  that  machine  shops  and  foundries  of  a  railroad 
company  are  upon  the  same  footing  as  respects  exemption  from 
taxation,  as  its  depots  and  water  stations,  as  that  rests  on  spe- 
cial legislation,  and  turned  on  the  construction  of  an  act  of  as- 
sembly under  which  the  company,  a  foreign  corporation,  was 
allowed  to  do  business  in  this  state. 

Much  stress  is  laid  upon  the  learned  master^s  eleventh  find- 
ing of  fact.  It  is  in  these  words :  "  That  these  shops  are  all 
required  to  do  the  necessary  repairs,  required  by  the  plaintiff 
in  operating  its  railroads."  When  this  finding  is  read  in  the 
light  of  what  precedes  and  follows  it,  the  construction  placed 
upon  it  by  the  appellant  appears  to  be  unwarranted.  We  think 
this  finding  is  plainly  referable  to  the  testimony  of  Weaver, 
the  master  mechanic,  and  means,  as  claimed  by  the  appeUeeSi 
that  the  shops  have  no  greater  capacity  than  is  required  for 
the  work  the  company  has  for  them  to  do.  It  is  probable  that 
these  shops  are  a  ^'  convenient  possession,  affording  facilities 
in  conducting  the  business  of  the  company,  and  enabling  it  to 
make  profits ; "  but  they  are  not,  under  the  well-considered 
decisions  of  this  court,  exempt  from  taxation  for  local  purposes. 
Decree  affirmed,  and  appeal  dismissed  at  the 
costs  of  the  appellant. 
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COMMONWEALTH  v.  C.  M.  SPINK  ET  AL. 

APPEAL  BY  DEFENDANTS  FROM  THE  COURT  OF  QUARTER  SES- 
SIONS OF  WARREN  COUNTY. 

Arffued  May  7, 1890— Decided  Kovember  3, 1890. 
[To  be  reported.] 

1.  The  140th  section  of  the  act  of  April  14,  1834,  P.  L.  366,  pi-esoribing 
the  method  of  drawing  the  names  of  jurors  from  the  panel  upon  the  trial 
of  causes,  and  the  manner  in  which  challenges  shall  be  made,  applies, 
neither  in  its  original  form,  nor  as  amended  by  the  act  of  June  23, 1885, 
P.  L.  138,  to  cases  of  criminal  prosecutions. 

2.  A  prosecution  for  a  criminal  conspiracy  to  have  the  wife  of  one  of  the 
defendants  confined  in  an  insane  asylum,  is  within  the  provisions  of  §  2 
(6),  act  of  May  23,  1887,  P.  L.  158,  rendering  husband  and  wife  com- 
petent to  testify  '*  in  any  criminal  pixx;eeding  against  either,  for  bodily 
injury  or  violence  attempted,  done,  or  threatened  upon  the  other.^* 

S.  It  is  competent  for  the  commonwealth,  in  a  criminal  case,  to  show  the 
existence  of  a  motive  on  the  part  of  the  defendant  to  commit  the  offence 
charged,  and  the  defendant,  by  filing  a  guarded  written  admission  of  a 
fact,  consistent  with  the  theory  of  such  motive,  cannot  shut  out  proof  of 
all  the  real  facts  relevant  to  that  <}uestion. 

4.  In  a  prosecution  for  a  conspiracy  to  have  a  sane  person  confined  in  an 
insane  asylum,  the  fact  that  an  adjudication  of  insanity  was  regularly 
made,  under  the  act  of  April  20,  1869,  P.  L.  78,  does  not  render  it  nec- 
essary, to  make  proof  of  sanity  admissible,  or  to  convict  the  defend- 
ants, that  a  fraudulent  collusion  between  them  and  the  commissioners 
in  lunacy  be  shown. 

(a)  An  indictment  for  a  conspiracy  to  have  a  sane  person  confined  in  an 
insane  asylum  was  in  two  counts ;  the  first  charged  such  a  conspiracy  in 
general  terms,  and  the  second  was  identical  with  the  first,  except  in  spe- 
cifying the  means  by  which  the  object  of  the  conspiracy  was  to  be  effected. 
The  jury  found  a  verdict  of  guilty  on  the  first  count : 

5.  A  motion  in  arrest  of  judgment,  upon  the  grounds,  that  the  failure  of 
the  jury  to  pass  upon  the  second  count  was  equivalent  to  an  acquittal 
thereon ;  that  the  verdict  was  therefore  inconsistent,  as  both  counts  suf- 
ficiently charged  the  same  offence,  and  that  the  conspiracy  charged  was 
not  such  as  is  specified  in  §  128,  act  of  March  31,  1860,  P.  L.  413,  was 
without  merit. 

Before  Paxson,  C.  J.,  Green,  Clark,  Williams  and 
McCOLLUM,  JJ. 

No.  233  January  Term  1890,  Sup.  Ct. ;  court  below.  No.  34 
June  Term  1889,  Q.  S. 
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On  September  2,  1889,  the  grand  jury  returned  as  a  true  bill 
an  indictment  against  C.  M.  Spink  and  Edward  F.  Spink,  in 
two  coiints.  The  first  count  charged  that  the  defendants,  being 
persons  of  evil  minds,  etc.,  and  wickedly  devising  and  intend- 
ing to  cause  Eliza  E.  Spink,  wife  of  said  C.  M.  Spink,  to  be  con- 
fined in  the  state  hospital  for  the  insane,  did  fraudulently,  etc., 
conspire,  combine,  etc.,  unlawfully  to  confine  and  cause  to  be 
confined  in  said  hospital  the  said  Eliza  E.  Spink,  she  being 
sane  and  of  sound  mind,  etc.,  contrary,  etc.  The  second  count 
charged  a  conspiracy,  in  substantially  the  same  terms,  with  the 
addition  of  a  statement  of  the  means  by  which  the  object  of  the 
conspiracy  charged  was  to  be  effected,  to  wit,  "  by  divers  fraud- 
ulent and  false  means,  representations  and  statements  made  by 
them,  the  said  C.  M.  Spink  and  Edward  F.  Spink,  to  the  Court 
of  Common  Pleas  of  said  county  of  Warren  and  to  certain  per- 
sons, to  wit :  A.  J.  Davis,  Reverdy  B.  Stewart  and  Charles  A. 
Peterson,  appointed  by  said  court  to  inquire  into  the  sanity  of 
said  Eliza  E.  Spink,  and  by  divers  other  false  and  fraudiQent 
means  to  the  jurors  aforesaid  as  yet  unknown."  A  motion  to 
quash  the  second  count  of  the  indictment  having  been  over- 
ruled, the  defendants  pleaded  not  guilty. 

On  September  5, 1889,  the  case  was  tried  and  a  verdict  of 
guilty  was  rendered.  The  court  afterwards,  on  motion  of  the 
defendants,  granted  a  new  trial. 

On  December  3,  1889,  the  case  having  been  called  for  the 
second  trial,  and  twelve  jurors  having  been  called  into  the  box 
for  challenge,  the  defendants  asked  that  twenty  jurors  be  called, 
in  accordance  with  the  provisions  of  the  act  of  June  23,  1885, 
P.  L.  138. 

Objected  to  by  the  commonwealth  for  the  reason  that  said 
act  does  not  apply  to  causes  in  the  Court  of  Quarter  Sessions. 

By  the  court :  Objection  sustained ;  exception.^ 

The  jury  having  been  sworn,  the  commonwealth  called  as  a 
witness  Eliza  E.  Spink,  who  testified  upon  her  voir  dii*e  that 
she  was  the  wife  of  C.  M.  Spink,  one  of  the  defendants.  The 
defendants'  counsel  then  objected  to  the  witness  being  sworn 
and  giving  testimony  in  the  case,  on  the  ground  that,  being  the 
wife  of  one  of  the  defendants,  she  was  incompetent. 

By  the  court :  Objection  overruled ;  exception.* 

The  witness  was  then  sworn  in  chief  and  testified  in  support 
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of  the  indictment.  Her  testimony  and  that  of  other  witnesses, 
called  by  the  commonwealth,  tended  to  show  that  by  arrange- 
ment between  C.  M.  Spink  and  his  brother,  E.  F.  Spink,  the 
latter  made  an  application  to  the  president  judge  of  the  Court 
of  Common  Pleas  of  Warren  county  on  June  1,  1889,  for  the 
appointment  of  a  commission,  under  §  6,  act  of  April  20,  1869, 
P.  L.  78,  to  inquire  into  the  sanity  of  Eliza  E.  Spink  and  re- 
port whether  the  case  was  a  suitable  one  for  confinement  under 
said  act ;  that,  upon  said  petition,  Reverdy  B.  Stewart,  M.  D., 
Mr.  Charles  A.  Peterson  and  A.  J.  Davis  were  appointed  com- 
missioners ;  that  on  June  4,  1889,  said  commissioners  went  to 
the  house  of  C.  M.  Spink ;  that  they  were  met,  while  on  their 
way,  by  E.  F.  Spink,  who  conducted  them  to  the  house  by  an 
unfrequented  by-road ;  that  on  their  arrival  at  the  house,  Mrs. 
Spink,  who  had  previously  been  threatened  by  her  husband  and 
brother-in-law  with  proceedings  to  confine  her  as  insane,  sus- 
pected their  errand  and  the  connection  of  the  defendants  there- 
with ;  that  she  endeavored  to  prevent  E.  F.  Spink  from  entering 
the  house,  and  on  his  coming  in,  notwithstanding  her  efforts, 
she  became  excited ;  that  she  refused  to  answer  inquiries  put  to 
her  by  the  commissioners,  contradicted  statements  made  to  them 
by  her  husband,  and  finally,  seeing  an  opportunity  to  escape 
from  the  house,  fled  to  the  outside  of  it  and  screamed  to  the 
neighbors  for  assistance ;  that,  on  being  brought  back  by  force 
into  the  house,  she  continued  to  scream  and  make  violent  resist- 
ance ;  that  the  commissioners  departed  without  having  sworn  or 
examined  any  witnesses,  and,  acting  upon  what  they  had  observ- 
ed of  the  conduct  of  Mrs.  Spink,  made  a  report  to  the  court,  find- 
ing her  to  be  insane  and  recommending  her  confinement ;  that 
their  report  was  approved  by  the  court,  and  an  order  issued  for 
Mrs.  Spink's  commitment  to  the  state  insane  hospital  at  North 
Wan-en,  but  after  having  been  taken  into  custody  by  the  dep- 
uty sheriff  under  said  order,  on  further  investigation  by  the 
court  she  was  discharged  as  sane.  The  testimony  in  regard  to 
the  occuiTcnces  during  the  presence  of  the  commissioners  at 
the  house  of  Mrs.  Spink,  was  objected  to  when  offered,  on  the 
ground  that  there  was  no  proposal  to  accompany  or  follow  it 
with  proof,  either  of  a  fraudulent  collusion  between  the  commis- 
sioners and  the  defendants,  or  of  some  deception  practised  upon 
the  commissioners  by  the  defendants. 
Vol.  oxxxvn — 17 
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By  the  court:  Objection  overruled ;  exception.* 

A  large  amount  of  testimony  was  given  on  the  part  of  the 
commonwealth,  tending  to  show  that  Mrs.  Spink  was  in  fact 
sane.  The  question  of  its  admissibility  was  raised  by  the  fol- 
lowing bill  of  exception: 

H.  Gaylord,  a  witness  for  the  commonwealth,  being  on  the 
stand,  was  asked,  upon  direct  examination,  to  state  whether  or 
not  at  any  time  he  had  known  anything  peculiar  or  irrational 
in  Mrs.  Spink's  actions  or  conduct. 

Defendants'  couiisel  object  to  the  question,  because,  it  ap- 
pearing in  evidence  on  the  part  of  the  commonwealth  that  a 
i-eport  of  a  lawfully  constituted  commission  was  filed,  upon  a 
complaint  made  by  one  of  the  defendants,  and  it  appearing  by 
that  report  that  Mrs.  Spink  was  found  to  be  an  insane  person 
and  a  proper  subject  for  confinement  in  an  insane  asylum,  the 
report  establishes  probable  cause  unless  assailed  by  evidence 
that  the  report  was  brought  about  by  collusion  between  the 
commissioners  and  the  defendants,  or  by  fraud  or  deceit  prac- 
ticed upon  the  commissioners  by  the  defendants,  whereby  they 
were  deceived  into  making  that  report,  and  that  the  question 
of  sanity  or  insanity  does  not  meet  that  established  probable 
cause  in  any  way. 

By  the  court:  Objection  overruled;  exception.* 

The  witness  then  answered  the  question  in  the  negative. 
A  similar  objection,  made  to  like  testimony  given  by  James 
White  on  behalf  of  the  commonwealth  was  overruled;  ex- 
ception.* 

James  White  having  testified  for  the  commonwealth,  in  his 
examination  in  chief,  to  a  conversation  with  the  defendant,  C. 
M.  Spink,  in  which  the  latter  informed  the  witness  that  he, 
Spink,  was  going  to  have  his  wife  taken  to  the  asylum,  re- 
questing the  witness  not  to  say  anything  about  it,  the  follow- 
ing questions  were  put  to  the  witness  upon  cross-examination : 

Q.  Is  that  the  conversation  that  you  testified  to  at  the  for- 
mer trial,  do  you  remember?    A.  I  think  it  is Q.  Did 

you  testify,  *'*'  He  said  also  he  had  a  talk  with  her  mother  to 
have  her  mother  come  to  live  with  them,  to  see  if  she  could 
keep  peace  in  the  family,  and  the  mother  said  she  could  not  do 
anything,  that  he  must  do  the  best  he  could,  and  he  said  he 
was  obliged  to  take  her  to  the  asylum  ?  "     A.  WeU,  that  is 
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what  he  said Q.  Then  you  testified,  "  He  said  not  to 

say  anything,  he  didn't  want  everybody  to  know  about  his 
business?"  A.  Yes,  sir.  Q.  "  He  told  me  that  her  father  died 
insane ; "  did  you  testify  to  that? 

Objected  to.    It  is  not  competent,  and  not  cross-examination. 

Mr.  Donly :  It  is  germane  to  the  question  of  her  insanity ; 
that  is,  it  was  in  that  conversation,  and  was  upon  that  subject. 
As  they  intend  to  use  that  conversation  before  this  jury  for 
the  purpose  of  convicting  these  defendants  and  sending  them 
somewhere  worse  than  the  asylum,  it  is  important,  it  seems  to 
me,  that  we  be  permitted  to  show  all  that  occurred.  We  are 
entitled  to  have  all  that  he  said ;  when  a  conversation  upon  a 
particular  subject  is  introduced  by  one  side,  everything  that 
bears  upon  that  subject  that  is  a  part  of  that  conversation,  the 
other  party  is  entitled  to  draw  out. 

By  the  court :  I  think  you  had  better  leave  it  until  you 
reach  your  side  of  the  case. 

The  commonwealth  objects  to  the  above  question,  for  the 
reason  it  is  not  cross-examination,  and  it  relates  to  no  subject 
that  was  testified  to  in  chief  by  the  witness,  or  brought  out  by 
the  commonwealth. 

By  the  court :  Objection  sustained ;  exception.'' 

Mrs.  Spink  being  upon  the  stand  as  a  witness,  the  common- 
wealth proposed  to  prove  by  her  ill  treatment  by  her  husband^ 
"  for  the  purpose  of  showing  a  motive  on  his  part,  for  this 
conspiracy." 

The  defendants  then  offered  and  were  allowed  to  file  of  re- 
cord the  following  paper  signed  by  them : 

"Now,  December  4, 1889,  defendants  admit  of  record  that 
for  a  long  time  before  the  finding  of  the  indictment  in  the 
above  entitled  case,  and  within  two  years  immediately  pre- 
ceding the  finding  of  the  same,  domestic  discord  and  infelicity 
existed  between  the  defendant,  C.  M.  Spink,  and  his  wife, 
Eliza  E.  Spink,  the  prosecutrix,  sufficient  to  constitute  a  mo- 
tive adequate  to  cause  persons  of  evil  minds  and  dispositions 
(such  as  the  defendants  are  in  this  indictment  described  to  be) 
to  form  the  conspiracy  and  conspiracies  charged  in  the  said 
indictment." 

Q.  State  whether  or  not  you  and  your  husband  were  living 
on  good  terms  ?     A.  We  have  not  been  for  about  five  years- 
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Q.  State  in  a  general  way  what  his  treatment  was  ?  A.  It  was 
ireiy  bad.  Q.  Now  what  was  the  nature  and  character  of  that 
bad  treatment  ?  A.  In  several  different  ways.  Q.  You  may 
vstate,  Mrs.  Spink,  in  a  general  way,  what  the  nature  and  char- 
acter of  that  abuse  to  you  was  ? 

Objected  to,  as  incompetent,  there  being  an  admission  of  rec- 
ord, sufficient  to  cover  the  purpose  of  the  entire  offer,  and  the 
witness  having  already  testified  that  his  treatment  of  her  was 
very  bad. 

By  the  court :  Objection  overruled  and  testimony  admitted 
to  the  extent  of  showing  the  general  character  of  the  treatment ; 
exception.' 

The  witness  then  testified  that  her  husband  had  choked  her, 
had  threatened  to  poison  her,  and  to  kiU  her,  had  pounded  her 
and  had  beaten  her  on  the  side  of  the  head  a  great  many  times. 

The  defendants  having  adduced  testimony  tending  to  rebut 
the  allegations  of  the  commonwealth,  the  court,  Browk,  P.  J., 
at  the  close  of  the  case,  charged  the  jury  in  part  as  follows : 

In  this,  as  in  all  criminal  cases,  we  say  to  you  that  the  bui^ 
den  of  proof  rests  upon  the  commonwealth  to  satisfy  you  be- 
yond a  reasonable  doubt,  growing  out  of  the  evidence,  of  the 
defendants'  guilt.  If  the  evidence  does  so  satisfy  you,  then  you 
should  find  the  defendants  guilty  on  the  first  count  of  the  in- 
dictment. The  point  was  not  raised,  but  we  are  of  the  opinion 
that  there  can  be  no  conviction  upon  the  second  count  of  the 
indictment  from  the  manner  in  which  it  is  drawn ;  and  hence, 
if  there  is  a  conviction  at  all,  it  will  be  confined  to  the  first 
count  of  the  indictmbnt.  Unless  the  evidence  does  satisfy  you, 
beyond  a  reasonable  doubt,  of  the  guilt  of  the  defendants  of 
the  offence  charged  in  the  first  count  of  the  indictment,  they 
should  be  acquitted 

There  is  no  evidence  or  no  claim,  so  far  as  we  understand, 
upon  the  part  of  the  prosecution,  of  any  conspiracy  by  the  de- 
fendants to  do  a  lawful  act  in  an  unlawful  manner.  The  claim 
is,  that  the  defendants  conspired  to  do  an  unlawful  act,  viz., 
unlawfully  to  confine  and  cause  to  be  confined  in  the  state 
hospital  for  the  insane,  in  the  county  of  Warren,  Eliza  Spink, 
the  wife  of  CM.  Spink,  she,  the  said  Eliza  Spink,  being  then 
and  there  sane  and  of  sound  mind 
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If  you  find  the  defendants  did  agree  together  and  act  in  con- 
cert, to  the  end  that  Mrs.  Spink  might  be  so  confined,  then  the 
mental  condition,  or  at  least  the  apparent  mental  condition,  of 
Mrs.  Spink  becomes  an  important  subject  of  inquiry.  Indeed, 
it  becomes  the  most  important  subject  of  inquiry  that  you  have 
before  you.  What,  then,  was  Mrs.  Spink's  condition  ?  Or,  to 
put  it  in  another  form,  what  was  her  apparent  mental  condition? 

It  is  not  claimed  by  the  defendants  that  she  was  insane  at  all 
times.  On  the  contrary,  they  say  that  her  insanity  was  of  a 
kind  that  manifested  itself  only  at  intervals,  and  that  her  con- 
duct and  appearance  at  such  times  were  such  as  to  produce  a 
well-grounded  belief  that  her  mental  condition  was  such  that 
the  curative  treatment  of  the  asylum  would  be  for  her  welfare 
and  for  the  welfare  of  the  family.  If  Mrs.  Spink's  appearance 
and  conduct  at  times  were  such  as  to  create  an  honest,  well- 
founded  belief  that  her  removal  to  the  asylum  would  be  for  her 
welfare,  and  the  defendants,  under  such  honest  belief  and  in 
good  faith,  took  legal  steps  to  accomplish  her  removal,  then  the 
defendants  should  not  be  convicted,  even  though  you  should 
think  they  were  mistaken  in  their  belief  as  to  what  was  proper 
to  be  done 

The  question  then,  on  which  the  guilt  or  innocence  of  the 
defendants  turns,  is  not  whether  Mrs.  Spink  was  or  was  not 
insane,  and  in  such  a  condition  as  to  make  it  proper  that  she 
should  be  restrained  in  an  asylum ;  but  the  question  of  fact 
which  you  are  to  answer,  from  the  evidence,  is,  and  to  this  we 
again  call  your  special  attention,  did  the  defendants  conspire 
together  and  act  in  concert  to  dishonestly  and  fraudulently 
procure  the  confinement  of  Mrs.  Spink  in  tie  asylum  ?  There 
is  the  pivot  of  the  case 

If  you  are  satisfied  beyond  a  reasonable  doubt,  growing  out 
of  the  evidence,  that  the  defendants  by  a  concerted  action,  before 
the  commencement  of  the  legal  proceedings,  agreed  in  a  purpose, 
fraudulently  and  unlawfully  to  confine  Mrs.  Spink  in  an  insane 
asylum,  and  that  the  legal  proceedings  were  dishonestly  resorted 
to  as  the  mere  instrument  to  carry  the  unlawful  conspiracy, 
before  formed,  into  effect,  then  the  offence  charged  in  the  first 
count  of  the  indictment  is  made  out,  and  your  verdict  should 
be,  guilty  on  the  first  count.  On  the  other  hand,  although  in 
point  of  fact  you  may  find  that  Mrs.  Spink  was  not  insane  and 
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not  a  proper  subject  to  be  restrained,  yet  if,  as  the  defendants 
claim,  they  honestly  believed  that  her  mental  condition  was 
such  as  to  make  her  a  proper  subject  for  treatment  at  the  asy- 
lum, and  in  good  faith  resorted  to  the  legal  proceedings  as  a 
means  to  secure  such  treatment,  then  the  defendants  are  not 
guilty.  For,  as  I  have  before  stated,  an  essential  ingredient  of 
crime  is  an  unlawful  and  fraudulent  motive. 
The  defendants  request  the  court  to  charge : 

4.  This  said  report  of  said  commission,  finding  said  Eliza  E. 
Spink  insane  and  a  proper  subject  for  confinement,  could  only 
be  assailed  by  evidence  of  fraudulent  collusion  between  the  de- 
fendants, or  one  of  them,  and  the  said  commissioners,  or  some 
of  them,  resulting  in,  or  bringing  about  the  said  finding  in 
said  report,  or  by  evidence  of  deception  done  or  practiced  by 
defendants,  or  by  one  of  them,  by  means  of  which  deception 
the  said  commissioners  were  induced  and  deceived  into  making 
the  finding  in  said  report. 

Answer :  Whether  this  point  in  the  abstract  is  or  is  not  cor- 
rect, we  say  to  you  that  we  do  not  regard  it  as  having  any 
bearing  upon  the  issue  before  you,  and  we  decline  to  answer  it, 
inasmuch  as  we  do  not  understand  the  prosecution  to  be  assail- 
ing the  finding  of  the  commission.^ 

5.  There  is  no  evidence  in  this  case  of  such  collusion  or  decep- 
tion as  is  described  in  the  fourth  point,  and  the  verdict  should 
be  not  guilty. 

Answer :  This  point  is  affirmed,  except  so  much  as  says  that 
*'  the  verdict  should  be  not  guilty."  That  is  a  question  referred 
to  the  jury,  to  determine  upon  the  evidence  and  the  principles 
of  law  that  we  have  laid  down.® 

The  jury  having  rendered  a  verdict  finding  the  defendants 
guilty  upon  the  first  count  of  the  indictment,  the  defendants 
moved  in  arrest  of  judgment  for  the  following  reasons,  to  wit: 

1.  The  verdict  is  defective,  in  that  it  fails  to  pass  on  or  dis- 
pose of  the  second  count  of  the  indictment,  which  was  before 
the  jury  unquashed  and  undisposed  of ;  and  the  failure  of  the 
verdict  to  pass  on  said  second  count  is  tantamount  to  an  acquit- 
tal upon  said  second  count,  which  sufficiently  charges  the  same 
offence  set  forth  in  the  first  count,  although  the  fraudulent 
means  and  representations  referred  to  therein  are  not  suffici- 
ently charged,  and  are  mere  surplusage. 


Digitized  by  LjOOQIC 


Pa.]  COMMONWEALTH  v.  SPINK.  263 

Arguments. 

2.  There  being  a  conviction  upon  the  first  count  and  an  ac- 
quittal upon  the  second  count,  both  the  said  counts  sufficiently 
charging  the  same  offence,  the  verdict  is  inconsistent,  and  no 
sentence  or  judgment  can  lawfully  be  pronounced  thereon. 

8.  The  indictment  fails  to  show  or  allege  that  the  thing  con- 
spired to  be  done  was  "to  cheat  and  defraud  any  person  or  body 
corporate  of  his  or  their  monejrs,  goods,  chattels  or  other  prop- 
erty, or  to  do  any  other  dishonest,  malicious  or  unlawful  act, 
to  the  prejudice  of  another." 

Tliis  motion  having  been  overruled,^®  and  a  rule  for  a  new 
trial  having  been  discharged,  the  court  sentenced  the  defend- 
ants each  to  pay  a  fine  of  $200  and  the  costs  of  prosecution,  to 
undergo  imprisonment  in  the  county  jail  for  a  period  of  thirty 
days,  and  to  stand  committed,  etc.**  Thereupon  the  defend- 
ants, having  obtained  a  special  allocatur,  took  this  appeal  as- 
signing for  eiTor : 

1.  The  refusal  of  the  defendants'  request  for  twenty  jurors.* 

2.  The  admission  of  Eliza  E.  Spink  as  a  witness.' 
3-6.  The  admission  of  the  commonwealth's  offers.^  *®  • 

7.  The  refusal  of  the  defendants'  offer.' 

8,  9.  The  answers  to  defendants'  points.^  • 

10.  The  refusal  of  the  defendants'  motion.*® 

11.  The  sentence  imposed  by  the  court.** 

Mr.  W.  E.  Rice  (with  him  Mr.  J.  H.  Danly  and  Mr.  J.  A. 
Scliofield^  for  the  appellants  : 

1.  The  act  of  June  28, 1886,  P.  L.  188,  is  a  supplement  to 
that  of  April  14, 1884,  P.  L.  866,  "relative  to  the  organization 
of  courts  of  justice."  The  later  act  embraces  the  Court  of 
Quarter  Sessions,  as  well  as  other  courts,  and  plainly  applies 
to  this  case  by  express  provision.  The  court  below  thought 
it  did  not  apply  in  criminal  cases,  because  of  the  recognized 
practice  of  standing  aside  jurors  in  such  cases.  But  that 
practice  is  not  more  incompatible  with  an  act  requiring  twenty 
jurors  to  be  drawn,  than  with  one  requiring  twelve.  The  act 
of  1885  was  intended  to  remedy  the  evil  by  which  defendants 
were  practically  deprived  of  one  challenge,  through  fear  of 
getting  a  more  objectionable  juror  than  the  one  challenged. 

2.  Mrs.  Spink  was  not  a  competent  witness  against  her  hus- 
band unless  made  so  by  clause  (6),  §  2,  act  of  May  23,  1887,  P. 
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L.  168.  She  would  be  competent  thereunder  in  a  criminal 
proceeding  against  her  husband  "  for  bodily  injury  or  violence 
attempted,  done  or  threatened  upon  "  her.  This  is  not  such  a 
proceeding.  A  conspiracy  is  a  mental,  rather  than  a  bodily  act. 
The  offence  is  complete  when  an  unlawful  combination  is 
formed,  though  no  act  be  done  toward  carrying  the  main  design 
into  effect:  8  Greenl.  Ev.,  §  91.  Nor  is  a  conspiracy  to  place  a 
person  in  an  asylum  an  '^  attempt "  to  do  so.  It  is  simply  the 
first  step,  viz.,  the  "  formation  of  the  wicked  or  unlawful  pur- 
pose," which  is  two  removes  from  an  attempt :  1  Bouv.  Law 
D.,  188. 

8.  The  only  effect  of  the  admission  of  the  testimony  as  to 
the  choking  and  beating  of  Mrs.  Spink  by  her  husband,  was  to 
inflame  the  jury  and  deprive  the  defendants  of  an  impartial 
trial.  And  it  was  unnecessary  to  show  motive,  as  the  defend- 
ants had  already  admitted  the  pre-existence  of  domestic  discord 
adequate  to  constitute  the  alleged  motive.  And  the  court 
should  have  permitted  us  to  draw  out,  on  cross-examination, 
the  whole  of  the  conversation  referred  to  in  the  seventh  assign- 
ment If,  moreover,  as  the  court  below  said  was  the  case,  the 
finding  of  the  commission  respecting  Mrs.  Spink's  sanity  was 
unassailed,  it  necessarily  follows  that  it  established  the  exist- 
ence of  probable  cause,  and  that  was  a  complete  defence.  Ac- 
cordingly the  court  should  have  affirmed  the  part  of  the  fifth 
point  directing  a  verdict  of  not  guilty. 

Mr.  J.  W.  Dunkle^  District  Attorney,  (with  him  Mr.  O.  C. 
Allen  and  Mr.  Q-eorge  H.  Higgins^')  for  the  appellee : 

1.  That  the  act  of  June  28, 1885,  P.  L.  188,  does  not  apply 
to  criminal  cases,  is  clearly  shown  by  Pershing,  P.  J.,  in  the 
case.  In  re  Calling  Jurors,  1  Pa.  C.  C.  R.  644.  A  conspiracy 
to  do  a  thing  is  a  threat  to  do  it ;  and  the  conspiracy  charged 
in  this  indictment  is  a  threat  of  personal  injury  such  as  is  con- 
templated by  clause  (J),  §  2,  act  of  May  28,  1887,  P.  L.  168. 
It  is  always  competent  for  the  commonwealth  to  show  motive. 
It  was  not  bound  to  accept  the  defendants'  admission,  and  be 
confined  to  just  what  the  defendant  saw  fit  to  admit.  And  proof 
of  Mrs.  Spink's  sanity  was  a  necessary  part  of  the  common- 
wealth's case. 

2.  The  finding  of  the  commission,  we  allege,  was  procured 
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by  fraud,  and  surely  we  had  a  right  to  prove  that  fact.  What 
was  done  and  said,  in  the  presence  of  the  defendants  on  the  oc- 
casion of  the  commissioner's  visit,  was  clearly  competent.  The 
seventh  assignment  cannot  be  sustained,  as  the  order  of  proof 
is  entirely  within  the  control  of  the  court  below.  The  defend- 
ants are  not  shown  to  have  been  in  any  manner  prejudiced  by 
the  ruling  of  the  court  below.  And  the  instruction  withdraw- 
ing the  second  count  of  the  indictment  from  the  jury,  had  the 
same  effect  as  though  that  count  had  been  quashed. 

Opinion,  Mb.  Justice  Gbbbn: 

The  act  of  June  28, 1885,  P.  L.  188,  consists  of  a  single 
section  which  simply  amends  the  140th  section  of  the  act  of 
April  14, 1884,  P.  L.  866.  That  section  of  the  act  of  1884 
prescribes  the  method  of  drawing  the  names  of  jurors  from 
the  box,  and  the  manner  in  which  challenges  shall  be  made. 
The  concluding  sentence  of  the  section  directs  that  when,  in 
the  manner  prescribed,  twelve  jurors  have  been  selected  and 
approved,  and  sworn  or  affirmed,  they  shall  be  the  jury  to  try 
the  cause.  The  141st  section  immediately  proceeds  to  pre- 
scribe the  oath  which  must  be  administered  to  the  jurors  in  the 
following  form :  "  You,  and  each  of  you,  do  (swear  or  affirm) 
that  you  will  well  and  truly  try  the  issue  joined  between  C.  D., 
plaintiff,  and  E.  F.,  defendant,  and  a  true  verdict  give  accord- 
ing to  the  evidence,  unless  dismissed  by  the  court  or  the  cause 
be  withdrawn  by  the  parties.*'  It  will  be  seen  at  once  that 
this  is  not  an  oath  which  can  be  administered  to  jurors  in  crim- 
inal cases.  It  is  intended  for  juries  in  actions  between  private 
parties  in  suits  which  are  within  their  control,  in  which  the 
parties  are  described  as  plaintiff  and  defendant  and  the  cause 
is  subject  to  dismissal  by  the  court.  In  the  oath  administered 
in  criminal  prosecutions,  the  jury  is  sworn  to  well  and  truly 
try  the  issue  joined  between  the  commonwealth  of  Pennsylvar 
nia  and  the  prisoner  at  the  bar,  and  a  true  deliverance  make, 
and  the  clause  in  regard  to  the  dismissal  of  the  jury  by  the 
court,  or  the  cause  being  withdrawn  by  the  parties,  is  entirely 
omitted.  The  provisions  of  the  142d  section  are  applicable 
only  in  civil  causes.  The  148th  section  especially  provides 
that  in  criminal  cases  the  courts  shall  have  a  like  power  to  that 
given  by  the  146th  and  147th  sections  when  a  challenge  to  the 
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array  is  made.  This  section  would  have  been  superfluous  if  the 
preceding  sections  of  the  act  had  reference  as  well  to  criminal 
as  to  civil  causes.  The  160th  section  gives  two  peremptory 
challenges  in  civil  cases,  and  four  in  all  criminal  prosecutions, 
and  §§  152  to  155,  both  inclusive,  make  special  provisions  in 
regard  to  challenges  in  criminal  cases.  In  cases  of  treason, 
thirty-five  challenges  are  allowed  to  the  prisoner,  and'  twenty 
in  the  felonies  exclusively  triable  in  the  oyer  and  terminer, 
and  these  challenges  are  preserved  by  the  act  of  1860,  except 
in  cases  of  treason.  The  distinction  between  the  two  classes 
of  cases  is  so  manifest  in  the  act  of  1834,  that  we  cannot  pos- 
sibly apply  a  change  made  in  one  section,  which  plainly  relates 
to  civil  cases  only,  so  as  to  embrace  all  or  any  criminal  cases. 
We  are  clearly  of  opinion  that  the  140th  section  relates  only 
to  civil  cases,  and  is  therefore  inapplicable,  either  in  its  origi- 
nal or  changed  form,  to  cases  of  criminal  prosecutions.  The 
first  assignment  of  error  is  not  sustained. 

The  second  assignment  is  equally  untenable.  The  act  of 
May  23,  1887,  P.  L.  158,  renders  either  a  wife  or  husband  com- 
petent to  testify  "  in  any  criminal  proceeding  against  either 
for  bodily  injury  or  violence  attempted,  done,  or  threatened  upon 
the  other."  While  it  is  true  that  the  oflPence  with  which  the 
prisoners  were  charged  was  conspiracy,  it  was  a  conspiracy  to 
have  the  wife  of  one  of  them  declared  insane,  and  to  have  her 
confined  in  an  insane  asyli\m.  To  carry  out  such  a  conspiracy, 
the  arrest  and  imprisonment  of  the  body  of  the  wife  was  a  con- 
templated and  a  necessary  ingredient,  and,  as  a  matter  of  fact, 
personal  violence  was  used  in  effecting  the  designs  of  the  de- 
fendants. The  language  of  the  act  is  very  broad,  and  includes 
"  any  criminal  proceeding"  for  bodily  injury  or  violence,  "  at- 
tempted, done,  or  threatened."  In  the  present  case,  bodily  vio- 
lence was  attempted,  was  done,  and  was  threatened  by  the 
defendants,  who,  it  is  true,  invoked  the  forms  of  a  legal  pro- 
ceeding to  aid  them,  but  the  violent  character  of  their  acts  was 
rather  aggravated  than  mitigated  by  that  consideration.  The 
words  of  the  act  establishing  the  competency  of  the  wife  or  hus^ 
band  are  not  limited  to  prosecutions  for  the  immediate  act  of 
violence,  but  embrace  *'  any  criminal  proceeding  "  for  such  acts. 
A  conspiracy  to  do  an  act  of  violence  upon  the  body  of  another 
is  a  crime,  and  an  indictment  therefor  is  a  criminal  proceeding; 
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and  it  may  be  quite  as  material,  in  the  administration  of  crim- 
inal justice,  to  have  the  testimony  of  the  injured  party  to  the 
facts  which  tend  to  prove  the  conspiracy,  as  to  the  facts  which 
tend  to  prove  the  direct  act  of  personal  violence.  Moreover, 
the  act  embraces  threats,  as  well  as  acts,  and  the  element  of 
actual  violence  is  therefore  not  indispensable  in  considering 
the  question  of  competency. 

The  third  assignment  is  without  merit  in  any  view  of  the 
case.  It  is  not  possible  that  a  defendant  in  a  criminal  case,  by 
filing  a  written  admission  of  a  fact,  in  a  cautious  and  guarded 
way,  which  is  consistent  with  the  theory  of  a  motive  to  do  the 
criminal  act  in  question,  can  shut  out  all  the  commonwealth's 
testimony  proving,  or  tending  to  prove  the  existence  of  the 
motive,  with  all  the  attending  circumstances.  The  question  is 
for  the  jury,  and  they  have  a  right  to  know  what  the  real  facts 
are,  as  weU  upon  the  question  of  motive  as  upon  the  principal 
act  of  crime  itself. 

The  fourth,  fifth,  sixth,  eighth,  and  ninth  specifications  com- 
plain of  the  court  in  admitting  evidence  of  the  sanity  of  the 
wife,  and  in  answering  defendant's  fourth  and  fifth  points  re- 
lating to  the  effect  of  the  proceedings  on  the  commission. 
The  theory  of  these  assignments  of  error  is  that,  because  a  com- 
mission had  found  the  plaintiff  insane,  she  was  bound  by  the 
finding  unless  she  could  prove  a  fraudulent  collusion  between 
the  defendants  and  the  persons  composing  the  commission. 
The  court  gave  to  the  defendants  the  full  benefit  of  the  find- 
ing, and  charged  the  jury  that  if  the  defendants  honestly 
believed  that  the  plaintiff  was  insane,  and  applied  for  the  com- 
mission in  good  faith  and  for  her  benefit,  they  could  not  be 
convicted,  even  if  the  plaintiff  was  really  sane.  The  court 
further  said  that  the  legal  proceeding  was  regular  in  form,  and 
in  exact  conformity  with  the  law,  and  that  no  person  can  be 
convicted  of  doing  an  unlawful  thing  who  merely  does  that 
which  the  law  permits  him  to  do.  And  the  court  further 
charged  the  jury  that  the  question  for  them  was  whether  the 
defendants  did  conspire  together  and  act  in  concert,  to  dis- 
honestly and  fraudulently  procure  the  confinement  of  Mi's. 
Spink  in  the  asylum,  and  whether  the  information  made  to  the 
judge  on  which  the  commission  issued  to  inquire  into  her  men- 
tal condition  was  merely  an  instrument  to  carry  into  effect  the 
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unlawful  conspiracy,  and  that  the  burden  of  showing  such  dis- 
honest and  fraudulent  conspiracy  rested  upon  the  common- 
wealth. This  whole  question  was  very  fairly  left  to  the  jury ; 
80  that,  in  order  to  convict,  the  jury  would  be  obliged  to  find 
the  fact  of  the  fraudulent  and  unlawful  conspiracy,  and  the 
jury  did  so  find.  If  they  had  not  so  found,  the  prima  facie 
effect  of  the  finding  of  the  commission  would  have  required  an 
acquittal,  but  the  prima  facies  of  the  commission  was  removed, 
both  by  the  finding  of  the  distinct  fact  of  the  fraudulent  and 
dishonest  conspiracy  to  make  use  of  the  legal  proceeding  as 
an  instrument  to  carry  out  the  conspiracy,  and  also  by  the  sub- 
sequent action  of  the  court  in  discharging  the  plaintiff  from 
confinement  under  the  commission  after  a  hearing  upon  the 
facts. 

As  to  the  admission  of  testimony  to  prove  the  wife's  sanity 
there  can  be  no  doubt  of  its  propriety.  Her  sanity  was  a  fact 
in  issue,  and  it  was  necessarily  to  be  considered  in  the  deter- 
mination of  the  case.  For  that  purpose,  it  was  simply  indis- 
pensable to  receive  testimony  on  that  subject.  There  was  a  great 
mass  of  testimony  in  the  case  in  support  of  the  plaintiff's  alle- 
gation of  her  sanity,  and  quite  ample  testimony  in  support  of 
the  charge  of  bad  faith,  and  of  the  dishonest  and  unlawful 
conspiracy  of  the  defendants  to  make  use  of  the  process  of  the 
law  for  an  unlawful  purpose.  In  the  face  of  all  this,  and  of 
the  distinct  finding  of  the  jury  of  the  fact  of  the  unlawful 
conspiracy  and  illegal  use  of  process,  and  of  the  further  fact 
that  no  trial  was  had  before  the  commission,  and  no  witnesses 
examined,  and  that  no  opportunity  was  given  to  the  plaintiff 
to  be  heard  by  counsel  and  by  witnesses,  it  cannot  possibly  be 
said  that  she  was  absolutely  bound  by  the  finding  of  the  com- 
mission. To  say  that  it  must  have  such  effect,  unless  she  first 
proves  a  fraudulent  collusion  between  the  defendants  and  the 
members  of  the  commission,  would  be  simply  a  denial  of  justice, 
and  upon  entirely  untenable  grounds ;  because  the  commission- 
ers personally  may  have  acted  in  good  faith,  and  yet  may  have 
been  imposed  upon  by  an  artful  scheme  to  come  upon  the 
plaintiff  at  such  a  time,  and  in  such  aggravating  circumstances, 
as  to  arouse  in  her  a  storm  of  indignation,  and  the  most  violent 
and  exciting  resistance  to  their  proceedings.  The  actual  facts 
in  proof  quite  strongly  tend  to  support  this  theory.     Or,  the 
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oommissioners  may  have  acted  too  hastily,  and  without  due 
precaution,  in  coming  to  their  conclusions.  In  point  of  fact, 
they  did  not  examine  a  single  witness,  took  no  testimony  of 
any  kind,  and  had  no  hearing  upon  the  question  they  were  to 
decide.  They  simply  decided  upon  what  they  saw  and  heard 
at  the  time  they  went  to  the  house,  and  it  must  be  admitted, 
upon  reading  their  own  testimony  on  the  trial,  they  made  their 
finding  upon  an  entirely  inadequate  basis.  It  is  unnecessary 
to  pursue  the  subject  further.  These  several  assignments  of 
error  are  not  sustained. 

The  seventh,  tenth,  and  eleventh  assignments  are  so  mani- 
festly without  merit  that  they  are  dismissed  without  discus- 
sion. 

The  judgment  of  the  Court  of  Quarter  Sessions 
is  affirmed,  and  it  is  ordered  that  the  record  be 
remitted  to  said  court  for  the  purpose  of  carry- 
ing the  sentence  into  execution. 


ANNIE  D.  WILSON  v.  W.  A.  P.  WILSON. 

APPEAL  BY  PLAINTIFF  FROM  THB  COURT  OF  COMMON  PLEAS 
OF  BEDFORD  COUNTY. 

Argued  May  18, 1800— Decided  Koyeinber  8, 1800. 
[To  be  reported.] 

(a)  Upon  a  rale  to  open  a  judgment,  the  court  framed  an  issue  to  deter- 
mine whether  the  judgment  was  given  in  part  as  an  indemnity  to  the 
plaintiff  against  indorsements  for  the  defendant,  and,  if  so,  to  what  ex- 
tent ;  how  much  the  plaintiff  had  paid  on  such  indorsements,  and  how 
much  she  continue^  liable  for  by  reason  thereof. 

(6)  Pending  these  proceedings,  the  plaintiff  issued  a  scire  facias  to  revive 
the  lien  of  the  judgment.  Defence  thereto  was  made  upon  the  ground 
that  the  judgment  was  held  as  a  collateral  security  for  certain  liabilities 
which  had  been  discharged.  In  the  issue  framed  by  the  court,  the  jury, 
by  direction  of  the  court,  found  a  verdict  *•  for  the  plaintiff: " 

1.  That  verdict  was  an  adjudication  that  the  plaintiff  was  entitled  to  re- 
cover at  the  time  it  was  rendered ;  wherefore,  it  was  error  for  the  court, 
on  a  subsequent  trial  of  the  issue  joined  upon  the  scire  facias,  said  ver- 
dict then  standing  upon  the  record  undisturbed,  to  submit  the  question 
whether  the  liability  of  the  defendant  had  been  discharged  prior  thereto. 
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2.  When  the  question  in  issue  is  as  to  the  truth  of  the  defendant's  allega- 
tion that  a  judgment  was  given  as  collateral  security  for  certain  lia- 
bilities, previous  declarations  of  the  defendant,  inconsistent  with  such  a 
defence,  are  competent  evidence  against  him,  as  admissions  of  a  party ; 
they  ai'e  competent,  also,  to  affect  his  credibility,  if  inconsistent  with 
his  testimony  on  the  trial. 

Before  Stbbbett,  Clakk,  Williams,  McCollum  and 
Mitchell,  JJ. 

No.  290  January  Term  1890,  Sup.  Ct. ;  court  below.  No.  38 
November  Term  1887,  C.  P. 

On  October  9,  1882,  a  judgment  for  $19,006,  in  favor  of 
"Annie  D.  Wilson,  for  self  and  in  trust,"  and  against  A.  Porter 
Wilson  and  William  A.  P.  Wilson,  was  entered  in  the  court 
below  upon  a  judgment  note,  dated  the  same  day,  and  signed  by 
the  defendants.  On  October  12,  1882,  the  plaintiff  assigned 
$2,293.46  of  the  judgment  to  John  Mitchell.  The  part  of  it  so 
assigned  was  afterwards  paid  to  Mitchell  and  satisfied. 

On  Februaiy  17, 1887,  on  petition  of  W.  A.  P.  Wilson,  one 
of  the  defendants,  alleging  that  his  signatui*e  to  the  judgment 
note  had  been  procured  by  fraud  and  without  consideration,  a 
rule  to  show  cause  why  the  judgment  should  not  be  opened  and 
said  defendant  let  into  a  defence  was  awarded.  Depositions 
were  taken  under  the  rule  by  both  parties,  and  on  September  6, 
1887,  the  court,  Baeb,  P.  J.,  filed  an  opinion  as  follows: 

The  allegation  of  fraud  made  by  the  defendant  falls  by  so 
great  a  preponderance  of  evidence  that  I  am  of  opinion  the 
court  above  would  promptly  reverse  for  opening  on  this  ground. 
It  is  not  a  question  what  might  a  jury  do  under  an  allegation 
of  fraud  supported  by  such  evidence,  but  what  should  it  do. 
I  conceive  it  would  be  my  duty  to  say  to  them  that  such  evi- 
dence does  not  prove  fraud.  On  this  view  of  the  case,  should 
the  judgment  be  opened  on  any  other  ground  of  defence?  .... 

Though  the  petition  does  not  allege  that  any  part  of  the 
note  was  given  as  indemnity  or  as  collateral,  the  evidence  as  a 
whole  does  now  very  clearly  show  that  a  part  of  the  considera- 
tion of  the  note  was  the  risk  assumed  by  the  plaintiff  in  becom- 
ing indorser  for  the  defendants,  and  that  the  note  in  part  was 
given  as  indemnity  for  indorsements  made  to  D.  Caldwell  for 
$2,948  and  to  the  First  National  Bank  for  110,000 ;  and,  though 
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it  does  not  appear  how  much,  if  any,  has  been  paid  by  plaint- 
iff, the  evidence  discloses  the  fact  that  some  of  it  was  paid  by 
money  raised  on  a  joint  mortgage  of  defendants  and  the  plaint- 
iff, and  that  if  no  part  of  the  principal  has  been  paid  a  large 
amount  of  interest  has  been,  but  by  whom,  especially  how,  does 
not  appear. 

As  the  plaintiff's  witness,  Mr.  Caldwell,  at  whose  instance 
the  note  was  given,  testifies  to  the  fact  that  the  note  in  part 
was  for  indemnity,  as  does  one  of  the  defendants,  I  deem  so 
much  of  the  judgment  as  covers  the  amount  of  indorsements 
to  be  a  proper  subject  of  inquiry,  and  therefore  make  the  rule 
so  far  absolute  as  to  permit  inquiry  into  the  amount  paid  by 
plaintiff  on  account  of  said  indorsements,  if  any,  and  the 
amount  for  which  by  virtue  of  her  said  indorsements  she  re- 
mains liable,  excluding  all  else  from  the  investigation,  the  is- 
sue to  be  made  in  such  way  as  will  raise  the  question  to  be 
tried;  the  lien  of  the  judgment  to  remain,  and  so  much  of  the 
judgment  as  appears  to  have  been  assigned  to  John  Mitchell, 
by  consent  of  all  the  parties,  to  stand  unaffected  by  this  ruling. 

— Subsequently  the  court  made  an  order  directing  that  the 
issues  to  be  tried  should  be  as  follows : 

1.  How  much,  if  any,  of  the  note  in  suit  at  the  date  thereof 
was  for  indemnity  on  account  of  certain  indorsements  made  by 
plaintiff  for  the  defendants,  or  either  of  them,  to  wit,  on  a  note 
to  D.  Caldwell  for  $2,948,  and  on  a  note  to  the  First  National 
Bank  for  $10,000. 

2.  How  much,  if  any,  has  the  plaintiff  paid  upon  said  notes 
by  reason  of  her  indorsements. 

8.  How  much,  if  any,  is  she  still  held  responsible  for  on  ac- 
count of  her  indorsements  of  the  said  notes  of  $2,948  and 
$10,000. 

On  September  18, 1887,  the  plaintiff  issued  a  scire  facias  to 
revive  the  lien  of  the  judgment.  W.  A.  P.  Wilson  made  de- 
fence thereto,  filing  pleas  which  were  not  given  in  the  paper- 
books. 

On  November  28, 1888,  the  issue  framed  by  the  court  under 
the  rule  to  open  the  judgment,  and  the  issue  joined  in  the  scire 
facias  suit,  were  tried  before  the  same  jury.  On  the  former 
issue,  the  jury  by  direction  of  the  court  rendered  the  following 
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verdict :  "  We,  the  jury,  have  considered  and  duly  passed  on 
the  question  raised  by  the  issues  in  this  case,  and  (the  trial  on 
the  scire  facias  to  revive  judgment  pending  before  us  at  the  same 
time,  in  whiclj  we  will  hereafter  deliver  a  verdict,)  we  there- 
fore find  for  the  plaintiff  on  the  issues  joined  in  this  case." 

The  issue  upon  the  scire  facias  being  submitted  by  the  court 
to  the  jury,  the  latter  found  a  verdict  for  the  defendant,  W.  A.  P. 
Wilson,  but  the  court  afterwards  made  absolute  a  rule  for  a 
new  trial  in  that  case. 

At  the  second  trial  of  the  scire  facias  on  April  28, 1889,  the 
defendant,  W.  A.  P.  Wilson,  presented  testimony  tending  to 
prove  that  the  plaintiff  and  the  defendants,  who  were  the  heirs 
of  General  A.  P.  Wilson,  deceased,  and  as  such  were  the 
owners  of  certain  lands  in  Huntingdon  and  Bedford  counties, 
raised  the  sum  of  $20,000,  by  a  mortgage  of  their  lands  in 
Huntingdon  county,  for  the  purpose  of  paying  debts  due  from 
General  Wilson's  estate;  that  the  plaintiff  agreed  to  satisfy 
her  judgment  when  that  money  should  have  been  applied  to 
those  debts,  and  that  it  was  so  applied. 

W.  A.  P.  Wilson,  having  stated,  while  testifying  upon  his 
own  behalf,  that,  according  to  his  understanding  and  as  the 
matter  was  explained  to  him  after  the  judgement  in  controversy 
was  entered,  the  purpose  for  which  it  was  given  was  that  it 
should  be  used  to  raise  money  to  meet  pressing  debts  of  the  es- 
tate, he  was  asked  upon  cross-examination  whether  he  did  not 
say  to  Mr.  Caldwell,  after  the  entry  of  this  judgment,  that  he 
did  not  sign  the  note  on  which  the  judgment  was  entered; 
this  for  the  purpose  of  showing  that  the  judgment  was  not 
given  as  collateral. 

Objected  to. 

By  the  court :  Objection  sustained ;  exception.*® 

The  plaintiff  presented  testimony  tending  to  disprove  the 
testimony  of  the  defendant.  The  deposition  of  W.  A.  P.  Wil- 
son, taken  upon  the  rule  to  open  the  judgment,  was  offered  for 
the  purpose  of  contradicting  him  on  the  allegation  that  this 
judgment  was  held  as  collateral,  by  showing  that  his  state- 
ments were  inconsistent. 

Mr.  Hall :  The  statement  was  made  that  the  note  was  signed 
in  blank ;  we  object,  first,  that  the  question  of  how  the  note 
was  originally  given,  the  purpose  for  which  it  was  originally 
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given,  the  $19,000  note,  is  no  part  of  this  case ;  second,  that 
they  introduced  that  in  a  cross-examination  of  William  Wilson 
and  they  are  bound  by  his  answer ;  third,  the  original  transac- 
tion of  the  note,  which  we  allege  was  given  in  blank  and  filled 
up  by  A.  Porter  Wilson  with  the  name  of  Annie  Wilson  in  as 
payee,  was  not  allowed  to  be  inquired  into  on  our  side,  and  it 
cannot  be  brought  in  in  this  way,  unless  we  are  allowed  a  fair 
opportunity  to  explain  the  nature  of  this  transaction ;  fourth, 
the  evidence  is  irrelevant  and  incompetent  in  this  issue. 

Mr.  Reynolds :  I  offer  it  also  in  contradiction  of  the  witness 
on  the  stand,  that  he  testified  before  the  magistrate  that  there 
was  an  agreement  between  him  and  his  sister  that  this  should 
be  collateral. 

By  the  court :  If  we  were  to  admit  this,  they  would  have  a 
right  to  ask  about  other  matters  in  this  same  deposition.  We 
would  have  to  rule  that  out. 

Mr.  Reynolds :  We  offer  only  the  part  that  is  marked  on  the 
left  margin ;  then  I  offer  a  portion  as  to  his  conversation  with 
John  Mitchell  in  procuring  this  assignment. 

Mr.  McNeil :  There  is  no  contradiction  in  that. 

By  the  court :  We  do  not  recollect  that  this  witness  says 
that  the  note  was  given  as  collateral,  but  that  it  was  held  as 
collateral.     We  shall  exclude  this  testimony ;  exception.** 

There  was  testimony  tending  to  show  that  Miss  Wilson  had 
assigned  $1,000  of  the  judgment  to  Mr.  D.  Caldwell,  and  that 
W.  A.  P.  Wilson  was  present  at  the  time  this  assignment  was 
executed,  and  said  nothing  on  that  occasion  about  the  judgment 
being  held  as  collateral. 

At  the  close  of  the  testimony,  the  court,  Baer,  P.  J.,  charged 
the  jury  in  part  as  follows : 

.  William  A.  P.  Wilson  makes  defence  and  alleges,  not  that 
the  judgment  was  paid  directly  in  money  or  anything  else  to 
Annie  D.  Wilson,  the  plaintiff,  but  that  it  has  been  satisfied. 
He  says  that  Annie  agreed  that  the  judgment  should  be  satis- 
fied upon  the  payment  of  certain  debts  existing  in  Huntingdon 
county  and  so  much  of  this  judgment  as  had  been  assigned  to 
John  Mitchell,  by  the  proceeds  of  a  $20,000  mortgage,  given 
by  her  brothers  and  herself  upon  certain  Huntingdon  county 

lands  owned  by  them  jointly 

Vol.  cxxxvn — 18 
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It  is  further  alleged  on  the  part  of  the  defence  that  the  judg- 
ment was  held  in  trust  aa  a  collateral  security,  and  that  it  was 
so  considered  and  understood  by  the  parties  to  the  judgment. 

The  records  show  that  the  judgment  stands  in  favor  of  Annie 
D.  Wilson,  "  for  self  and  in  trust,"  but  it  does  not  show  in  trust 
for  whom.  On  the  face  of  it,  it  shows  a  valid  judgment  in  favor 
of  Annie  herself,  and  in  her  favor  as  a  trustee  for  somebody. 
She  is  the  legal  plaintiflf,  suing  for  herself  and  the  persons  cov- 
ered by  this  trust,  and  can  maintain  the  suit;  and,  unless  the 
defence  has  shown  that  the  original  purpose  of  the  judgment 
note  was  that  of  collateral  security  only,  it  would  stand  as  a 
valid  unconditional  judgment,  held  for  herself  and  in  trust,  and 
the  plaintiff  would  be  entitled  to  recover,  for  herself  and  as 
trustee,  for  such  sum  as  remains  unpaid  and  unsatisfied. 

The  only  satisfaction  alleged  is  that  of  the  payment,  out  of 
the  mortgage  moneys,  of  certain  existing  judgments  against 
Annie  D.,  William  A.  P.,  and  A.  Porter  Wilson  in  Huntingdon 
county.  But,  though  such  judgments  were  paid,  it  was  a  pay- 
ment by  moneys  raised  on  a  mortgage  binding  the  lands  of  each 
of  them  alike.  It  was  not  by  moneys  raised  only  on  the  lands 
of  the  two  defendants  alone;  and  this  payment  would  not  op- 
erate as  a  satisfaction  of  Annie's  judgment,  unless  the  original 
purpose  of  the  judgment  was  that  of  a  collateral  security  for 
the  payment  of  the  Huntingdon  county  judgments 

From  what  we  have  said,  you  will  see  that,  as  no  actual  pay- 
ment has  been  proved,  though  this  question  is  for  you,  the 
question  on  which  the  case  turns  is  whether  the  original  purpose 
of  the  judgment  note  given  to  Annie,  and  on  which  this  judg- 
ment was  entered,  was  that  of  collateral  security ;  and  if  a  col- 
lateral security,  whether  the  persons  and  debts  intended  to  be 
protected  by  the  collateral  have  since  been  paid  or  satisfied. 
We  repeat  that.  We  say,  the  question  turns  on  this :  Whether 
the  original  purpose,  in  giving  the  note  on  which  this  judgment 
was  entered,  was  that  of  collateral  security,  and  if  a  collateral 
security,  whether  the  persons  or  debts  intended  to  be  protected 
thereby  have  since  been  paid  or  satisfied 

We  are  asked  to  charge  you  on  some  points  which  have  been 
submitted  to  us  by  counsel  for  plaintiff  and  for  defendant. 
We  take  the  points  of  the  plaintiff  first,  who  asks  us  to  say : 

1.  That,  under  all  the  evidence  in  this  case,  the  verdict  must 
be  for  the  plaintiff,  Annie  D.  Wilson. 
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Answer :  This  we  refuse,  for  the  reason  that  there  are  cer- 
tain matters  of  fact  in  this  case  for  you  to  determine.' 

S.  That  the  validity  of  the  judgment  in  suit,  and  the  fact 
that  it  was  not  given  as  collateral,  having,  in  the  issues  framed 
by  and  tried  in  this  court  been  judicially  determined,  the  jury 
must  take  it  as  established  now,  beyond  controversy,  that  the 
judgment  was  not  given  as  collateral. 

Answer:  This  we  refuse.  That  question  is  still  an  open 
question  for  you  to  pass  on.* 

Now,  we  are  asked  to  charge  you  on  certain  points  by  the 
defendant,  as  follows : 

1.  If  the  jury  believe  that  the  judgment  of  Annie  D.  Wilson 
V.  William  A.  P.  Wilson,  for  $19,006,  was  held  upon  an  agree- 
ment or  arrangement  between  her  and  him  that  the  said  judg- 
ment should  stand  as  collateral  security  for  certain  indebtedness 
of  the  estate  of  General  A.  P.  Wilson,  deceased,  of  which  estate 
Annie  D.  Wilson,  A.  Porter  Wilson  and  William  A.  P.  Wilson 
were  the  heirs,  and  which  indebtedness  has  been  actually  paid 
since  the  date  and  entry  of  said  note,  then  the  verdict  should 
be  for  the  defendant,  William  A.  P.  Wilson. 

Answer :  This  point  we  affirm,  if  the  jury  find  that  the  judg- 
ment note,  as  originally  given,  was,  at  the  time  it  was  made, 
given  for  the  purpose  of  a  collateral  security ;  but  if  not  origi- 
nally given  as  collateral,  any  subsequent  arrangement  to  hold 
it  as  collateral,  without  a  consideration  shown  as  passing  to 
Annie,  the  plaintiff,  would  not,  as  between  Annie  and  William, 
be  sufficient  to  defeat  a  recovery.  [The  court  reads  the  point 
again  and  then  says :]  This  is  affirmed,  if  the  jury  find  that 
the  judgment  note,  as  originally  given,  was,  at  the  time,  given 
as  collateral  security,  but  if  not,  any  subsequent  agreement  to 
hold  it  as  collateral,  without  consideration,  would  not  be  suffi- 
cient to  defeat  a  recovery  by  the  plaintiff.' 

But,  if  the  evidence  is  believed,  $1,000  of  this  judgment  was 
assigned  to  Mr.  Caldwell,  one  of  the  plaintiffs,  in  the  presence 
of  the  defendant,  William  A.  P.  Wilson,  without  objection  by 
him.  He  is,  therefore,  estopped  from  setting  up  a  defence  to 
the  Caldwell  part  of  the  judgment,  and  for  the  Caldwell  part,  at 
least,  the  plaintiff  would  be  entitled  to  a  verdict. 

If  the  judgment  in  favor  of  Annie  has  not  been  paid,  and 
was  not  held  as  collateral,  then  the  verdict  would  be  for  the 
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plaintiff  for  the  amount  of  her  judgment,  less  the  amount  which 
had  been  assigned  to  Mr.  Mitchell,  with  interest  from  the  time 
it  was  entered.     This  is  the  question  in  this  case. 

The  juiy  returned  a  verdict  for  the  defendant,  the  court 
sent  them  back,  after  repeating  the  instructions  given  in  the 
charge  respecting  the  part  of  the  judgment  assigned  to  D. 
Caldwell,  but  they  again  returned  a  verdict  for  the  defendant. 
Afterwards,  the  court  made  the  following  ruling  upon  a  motion 
of  the  plaintiff  for  a  new  trial : 

This  cause  was  twice  tried,  and  at  each  tiial  the  verdict  was 
for  the  defendant.  A  new  trial  is  again  asked.  As  a  juror, 
the  court  would  not  have  found  as  the  jury  did;  but  this  alone 
is  not  a  sufficient  reason  for  a  new  trial  now.  So  far  as  con- 
cerns the  questions  of  law  raised  in  the  motion,  we  deem  it 
best  to  let  a  higher  tribunal  pass  on  the  questions  raised.  Im- 
perative instructions  were  given,  or  meant  to  be  given,  as  far 
as  relates  to  the  part  of  the  judgment  assigned  to  D.  Caldwell, 
EJsq.,  and  these  the  jury  either  disregarded  or  did  not  compre- 
hend. In  either  case,  the  error  caused  thereby  should  be  cor- 
rected. We  therefore  grant  a  new  trial,  unless  the  defendant 
assents,  by  writing  to  be  filed  in  the  case  within  fifteen  days, 
that  judgment  shall  be  entered  in  favor  of  Annie  D.  Wilson, 
use  of  David  Caldwell,  for  the  sum  of  $1,314,  with  all  costs, 
as  of  the  date  of  the  verdict  and  notwithstanding  the  verdict, 
being  the  amount  of  the  judgment  assigned  to  said  Caldwell 
on  February  2,  1884,  with  interest  to  the  date  of  the  verdict. 

— The  defendant  filed  the  writing  specified  in  the  order  of 
the  court,  and  judgment  was  entered  in  accordance  therewith, 
whereupon  the  plaintiff  took  this  appeal,  assigning  for  error, 
inter  alia : 

1,  2.  The  refusal  of  plaintiff's  points.*  * 

7.  The  answer  to  defendant's  point.' 

10, 11.  The  refusal  of  plaintiff's  offers.*®  " 

Mr.  John  M.  Reynolds  (with  him  Mr,  David  Caldwell  and 
Mr.  Alexander  King^^  for  the  appellant : 

1.  The  court  erred  in  submitting  to  the  jury,  without  a  par- 
ticle of  sustaining  evidence  and  against  the  evidence  on  both 
sides,  whether  the  judgment  was  originally  given  as  collateral 
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security  for  the  debts  in  Huntingdon  county :  Hyatt  v.  Johns- 
ton, 91  Pa.  200 ;  Selser  v.  Roberts,  106  Pa.  245.  Moreover, 
that  question  was  determined  against  the  defendant  on  the 
proceeding  to  open  the  judgment.  By  the  verdict  in  favor  of 
the  plaintiff  on  the  issues  framed  by  the  court,  the  defendant's 
mouth  was  closed  on  that  point,  and  nothing  was  left  as  a  de- 
fence but  the  question  of  a  satisfaction,  pure  and  simple,  since 
the  rendition  of  the  judgment.  The  defendant  cannot  attempt 
to  avoid  the  want  of  consideration  for  the  alleged  agreement 
of  the  plaintiff,  after  the  judgment  was  entered,  to  hold  it  as 
collateral,  by  tacking  to  the  promise  the  assertion  that  the 
judgment  was  originally  void  for  want  of  consideration :  Kin- 
cade  V.  Cunningham,  118  Pa.  501. 

2.  We  should  have  been  allowed  to  ask  the  defendant  whether 
he  did  not  tell  Mr.  Caldwell,  after  the  entry  of  the  judgment, 
that  he  did  not  sign  the  note.  If  he  had  admitted  sajring  so, 
it  would  have  been  plain  that  the  note  could  not  have  been 
given  or  held  as  collateral  security,  as  such  an  admission  would 
have  destroyed  the  whole  theory  of  the  defence.  If  he  had  an- 
swered in  the  negative,  a  contradiction  on  this  point,  so  vital, 
would  have  gone  to  his  credibility.  In  his  testimony,  given  on 
the  rule  to  open  the  judgment,  the  defendant  was  sworn  to  an 
averment  that  the  note  was  signed  in  blank ;  that  his  signature 
was  obtained  by  his  co-defendant  upon  the  representation  that 
it  was  to  be  filled  up  for  some  taxes  and  costs  due  in  Bedford 
county,  and  without  his  having  had  any  conversation  with  the 
plaintiff  about  giving  her  a  note  for  anything.  That  testimony 
was  an  absolute  contradiction  of  the  theory  that  the  note  was 
given  as  collateral  security  for  the  Huntingdon  county  debts, 
and  should  have  been  admitted. 

Mr.  William  M,  Hall  (with  him  Mr.  William  M.  HalU  Jr.^ 
and  Mr.  M.  M.  McNeil)^  for  the  appellee : 

1.  On  the  trial  of  the  issues  framed  under  the  rule  to  open 
the  judgment,  the  court  ordered  the  jury  to  find  a  verdict  for 
the  plaintiff,  for  the  reason  that  all  the  matters  alleged  by  the 
defendant  could  be  tried  and  determined  in  the  scire  facias, 
saying  to  them :  "  But  to  prevent  your  verdict  from  being  after- 
wards considered  as  set  up,  or  from  being  considered  as  res  ju- 
dicata on  the  question  of  collateral  security,  we  direct  you  to 
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return  a  verdict  in  the  first  case,  which  we  will  write  and  send 
out  with  you."  On  the  second  trial  of  the  scire  facias,  the  de- 
fendant clearly  showed  that,  by  reason  of  matters  occurring 
since  the  entry  of  the  judgment,  the  purposes  for  which  the 
note  was  held  by  the  plaintiff  had  been  served,  and  it  was  equit- 
ably paid.  We  do  not  believe  it  is  the  law  that  on  the  trial 
of  a  scire  facias  evidence  cannot  be  given  to  explain  what  the 
original  judgment*was  given  for.  The  leading  case  on  this 
subject,  Cardesa  v.  Humes,  5  S.  &  R.  65,  simply  rules  that  the 
defendant  cannot  set  up  a  defence  which  he  might  have  made 
in  the  original  suit. 

2.  But  the  defendant  may  show  that  the  plaintifiF  is  attempt- 
ing, in  violation  of  an  agreement,  to  use  the  judgment  for  a 
purpose  not  contemplated  at  the  time  it  was  given,  as  by  show- 
ing that  the  judgment  sought  to  be  revived  was  given  upon  a 
promise  to  cancel  it  on  the  occurrence  of  an  event  which  has 
since  taken  place  :  Hartzell  v.  Reiss,  1  Binn.  289.  The  asser- 
tion that  the  court  submitted  to  the  jury  the  original  purpose 
of  the  judgment,  without  evidence  and  against  the  evidence  on 
both  sides,  is  utterly  fallacious.  There  was  evidence  from 
which  the  jury  could  find  that  it  was  always  held  as  collateral. 
The  verdict  for  the  plaintiff  in  the  pix)ceeding  to  open  the 
judgment  did  not  settle  this  question.  It  established  nothing, 
but  was  taken  pro  forma,  merely  to  simplify  the  case,  the  court 
directing  in  the  charge  to  the  first  jury  that  it  should  not  be 
set  up  as  res  judicata.  The  rejected  offers  of  the  plaintiff  were 
made  to  contradict  the  defendant  in  his  statement,  that  his  sis- 
ter*s  explanation  to  him  was  that  the  judgment  was  held  as  col- 
lateral.    The  testimony  offered  had  no  bearing  on  this  point. 

Opinions,  Mr.  Justice  Williams  : 

This  is  an  anomalous  record.  It  shows  two  verdicts,  one  for 
the  plaintiff,  and  the  other  for  the  defendant  on  the  same  ques- 
tion, both  of  which  stand  undisturbed. 

It  appears  that  a  judgment  was  regularly  entered  in  1882  in 
favor  of  "Annie  D.  Wilson,  for  self  and  in  trust,"  against  her 
brothers,  A.  Porter  Wilson  and  W.  A.  P.  Wilson,  for  $19,006. 
The  plaintiff  and  the  defendants  were  the  heira  at  law  of  Gen- 
eral Wilson,  deceased,  from  whom  they  inherited  a  large  estate 
in  Bedford  and  Huntingdon  counties.     Three  days  after  the 
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judgment  was  entered,  the  plaintiff,  at  the  request  of  the  de- 
fendants, assigned  $2,298.45  of  the  principal  to  John  Mitchell,  a 
creditor  of  the  defendants.  Two  years  later,  she  assigned  $1,000 
to  D.  Caldwell,  with  the  knowledge  of  the  defendants,  and  with- 
out objection  from  them.  Nothing  more  was  done  until  Feb- 
ruary, 1887,  when  W.  A.  P.  Wilson  applied  for  a  inile  to  open 
the  judgment  as  to  himself,  on  an  allegation  that  it  was  obtain- 
ed from  him  by  fraud.  After  a  full  hearing,  the  court  found 
against  the  defendant  on  the  question  of  fraud,  but  opened  the 
judgment  and  directed  an  issue  to  be  framed  for  trial  before  a 
jury  to  determine  other  questions  suggested  by  the  testimony. 
These  were :  First,  how  much,  if  any,  of  the  note  on  which  judg- 
ment was  entered  was  given  to  indemnify  the  plaintiff  against 
indorsements  made  by  her  for  the  defendants,  or  either  of  them? 
Second,  how  much  has  she  paid  on  account  of  such  indorsements  ? 
Third,  how  much  does  she  continue  liable  for  by  reason  of  such 
indorsements  ?  Pending  these  proceedings,  a  scire  facias  to  re- 
vive and  continue  the  lien  of  the  judgment  was  issued.  No 
defence  was  made  by  A.  P.  Wilson,  and  judgment  was  taken 
against  him,  but  W.  A.  P.  Wilson  made  an  affidavit  of  defence, 
and  pleaded  to  the  scire  facias.  It  so  happened  that  the  feigned 
issue  directed  by  the  court,  and  that  made  by  the  parties  in  the 
scire  facias,  came  upon  the  same  trial  list  at  the  November  term, 
1888.  The  feigned  issue  was  first  reached  and  a  trial  entered 
upon,  when  the  court  ordered  that  the  same  jury  be  sworn  also 
in  the  other  case,  and  that-  the  cases  be  tried  together.  They 
were  so  tried.  When  the  evidence  closed,  the  learned  judge 
directed  the  jury  to  return  a  verdict  for  the  plaintiff  in  the 
feigned  issue,  in  the  following  form :  "We,  the  jury,  have  con- 
sidered and  duly  passed  on  the  questions  raised  by  the  issues 
in  this  case,  and  (the  trial  on  the  scire  facias  to  revive  judgment 
pending  before  us  at  the  same  time,  in  which  we  will  hereafter 
deliver  a  verdict,)  we  therefore  find  for  the  plaintiff  in  the  issue 
joined  in  this  case."  After  this  verdict  was  taken,  the  court 
submitted  the  questions  raised  on  the  scire  facias  to  the  same 
jury,  and  they  found  for  the  defendant. 

These  verdicts  were  plainly  contradictory.  The  first  was 
substantially  a  finding  that  the  note,  if  given  as  an  indemnity 
to  the  plaintiff,  was  for  no  more  than  she  had  suffered  or  was 
liable  to  suffer  on  account  of  her  indorsements,  and  that  she 
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was  therefore  entitled  to  recover.  The  last  one  was  a  finding 
that  it  was  so  given,  but  that  the  plaintiff  had  suffered  nothing, 
and  was  entitled  to  recover  nothing.  A  motion  was  promptly 
made  to  set  aside  the  last  verdict,  and  on  the  29th  January^ 
1889,  this  was  done,  but  the  first  verdict  was  left  to  stand. 
The  scire  facias  was  again  reached  for  trial  at  the  April  term, 
1889.  On  the  trial,  the  order  of  the  court  opening  the  judg- 
ment and  directing  the  issue,  and  the  verdict  rendered  therein, 
were  given  in  evidence.  The  court  was  then  asked  to  instruct 
the  jury  that  the  verdict  was  conclusive  on  the  defendant  upon 
the  questions  of  the  consideration  of  the  judgment  and  the 
amount  due  upon  it  at  the  time  when  it  was  rendered.  This 
the  court  declined  to  do,  and  again  submitted  both  questions 
to  the  jury,  except  as  to  the  sum  of  il,000  assigned  to  D.  Cald- 
well, which  they  were  told  the  plaintiff  was  entitled  to  recover. 
The  jury,  however,  found  for  the  defendant.  The  court  sent 
them  back  with  a  fresh  reminder  of  the  insti*uctions  in  regard 
to  the  amount  assigned  to  Caldwell.  They  again  returned 
with  a  verdict  for  the  defendant.  A  motion  was  made  to  set 
aside  the  verdict,  but  the  court  refused  the  motion  saying: 
"As  a  juror,  the  court  would  not  have  found  as  the  jury  did, 

but  this  alone  is  not  sufficient  reason  for  a  new  trial  now 

Imperative  instructions  were  given,  or  meant  to  be  given,  as 
far  as  relates  to  the  part  of  the  judgment  assigned  to  D.  Cald- 
well, Esq.,  and  these  the  jury  either  disregarded  or  did  not 
comprehend.  In  either  case,  the  error  caused  thereby  should 
be  corrected ; "  and  he  required  the  defendant  to  correct  it  on 
the  record,  but  he  left  the  verdict  so  corrected  to  stand. 

Our  question  is  over  the  effect  of  the  first  verdict.  It  was 
rendered  upoi^  the  trial  of  an  issue  framed  for  the  purpose  of 
determining  whether  the  plaintiff  was  entitled  to  recover  the 
whole  amount  appearing  to  be  due  upon  her  judgment,  and  it 
was  a  distinct  finding  that  she  was  so  entitled.  The  court 
seems  to  have  been  satisfied  with  the  verdict.  It  framed  it  for 
the  jury.  It  subsequently  set  aside  the  contradictory  verdict 
rendered  by  the  same  jury,  leaving  this  to  stand  as  a  disposition 
of  the  issue.  How  is  it  possible  to  disregard  it  ?  It  is  upon 
the  same  questions,  between  the  same  parties,  and  in  the  same 
proceeding.  So  long  as  it  stands,  it  is  an  adjudication  that 
the  plaintiff  was  entitled  to  recover  at  the  time  when  it  was 
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rendered.  The  only  defence  that  can  be  made  to  the  judgment, 
under  such  circumstances,  is  payment  made  or  arising  out  of 
circumstances  happening  since  the  rendition  of  the  first  ver- 
dict. If  the  situation  of  the  record  is  due  to  any  oversight 
on  the  part  of  the  court  below  in  leaving  the  first  verdict  un- 
disturbed, the  remedy  is  in  the  hands  of  that  court ;  but,  if  it 
is  due  to  the  obstinacy  or  obliquity  of  jurors,  the  learned  judge 
ought  not  to  hesitate  to  set  their  verdicts  aside  as  often  as  they 
are  rendered.  The  question,  which  the  record  shows  to  be 
settled  on  the  trial  of  the  feigned  issue,  should  not  be  again 
submitted  on  the  trial  of  the  scire  facias,  so  long  as  the  first 
verdict  stands.  If  that  should  be  set  aside,  we  see  no  reason 
why  the  same  questions  might  not  be  reached  and  disposed  of 
on  the  trial  of  the  scire  facias.  If  the  judgment  was  given  to 
indemnify  the  plaintiff  against  indorsements  that  have  since 
been  provided  for,  without  calling  on  her  for  payment,  such 
facts  would  amount  to  payment  and  constitute  a  good  defence. 
The  diflBculty  in  the  defendant's  way  now  is,  that  there  is  a 
verdict  on  the  record  disposing  of  these  questions  against  him. 

It  was  also  en-or  to  exclude  the  defendant's  previous  declara- 
tions in  relation  to  the  subject  under  investigation.  If  he  was 
a  witness,  declarations  previously  made,  inconsistent  with  his 
testimony,  would  be  competent  to  affect  his  credibility.  If 
not  a  witness,  he  was  nevertheless  a  party,  and  the  declarations 
of  a  party  in  relation  to  the  matters  set  up  as  a  defence  by  him 
are  competent  evidence  against  him. 

The  learned  judge  submitted  to  the  jury  the  question  whether 
"  the  judgment  note  as  originally  given  was  at  the  time  given 
as  collateral  security,"  with  instructions  that  if  they  so  found, 
and  further  found  that  the  indebtedness  against  which  it  was 
intended  to  provide  had  been  since  paid  by  the  heira  of  General 
Wilson,  their  verdict  should  be  for  the  defendant.  Assuming 
that  the  question  submitted  was  an  open  one,  notwithstanding 
the  first  verdict,  as  the  court  did,  we  do  not  see  why  the  aflS- 
davit  of  the  defendant,  in  which  he  distinctly  asserted  that  it 
was  given  for  an  entirely  different  purpose,  was  not  competent 
evidence. 

The  judgment  entered  in  the  court  below  is  re- 
versed, and  a  venire  facias  de  novo  awarded. 
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Ill  ^  READING  TR.  CO.  v.  READING  I.  WORKS. 

APPEALS  BY  PLATKTIFF  AND  DEFENDANT  FROM  THE  COUBT 
OF  COMMON  PLEAS  OF  BERKS  COUNTY. 

Argued  March  4,  6, 1890— Decided  November  10, 1890. 
[To  be  reported.] 

(a)  A  manufacturing  corporation,  though  making  large  profits,  declared 
no  formal  dividends.  Its  stockholders,  however,  were  annually  credited 
on  its  books  with  sums  equal  to  six  per  cent  of  the  value  of  their  stock, 
as  **  interest "  thereon ;  and  they  were  allowed  to  draw  out  moneys  fi'om 
time  to  time  which  were  charged  against  this  interest  credit. 

(6)  Accounts  current  were*rendered  annually  to  the  stockholders,  exhib- 
iting the  balances  in  favor  of  or  against  them,  and  upon  the  latter  bal- 
ances interest  was  charged  as  upon  an  indebtedness.  During  certain 
years,  resolutions  were  in  force,  limiting  the  amount  which  stockholders 
might  draw  out  to  five  per  cent  upon  their  capital  stock : 

1.  One  of  the  stockholders,  who  was  also  a  director,  having  drawn  out 
annually,  for  eight  years  before  his  death,  sums  aggregating  more  than 
the  annual  interest  credit  of  six  per  cent,  and  having  received  without 
objection  annual  statements  of  his  account  which  treated  him  as  a  debt- 
or for  the  excess,  he  must  be  considered  as  having  assented  thereto. 

(c)  The  corporation,  making  returns  to  the  United  States  for  the  assess- 
ment of  income  tax  in  the  names  of  the  individual  stockholders,  reported 
their  respective  proportions  of  the  profits  earned  by  the  company,  paid 
the  tax  in  their  names,  and  charged  the  same  to  them,  respectively,  in 
the  accounts  kept  with  them : 

2.  Although  the  profits  earned,  and  so  returned,  greatly  exceeded  the  an- 
nual interest  credits,  this  action  of  the  company  was  not  the  equivalent 
of  an  actual  division  of  profits,  so  as  to  cancel  the  debt  of  the  stock- 
holder for  his  overdrafts,  inasmuch  as  the  excess  of  profits  remained  in- 
vested in  the  business  and  was  never  credited. 

3.  Such  debt  of  the  stockholder  to  the  corporation  was  made  a  lien  upon 
his  stock  by  a  by-law  which  provided  that  no  stock  should  be  ti'ansfeiTed 
so  long  as  the  holder  thereof  should  be  indebted  to  the  company,  with- 
out the  consent  of  the  board  of  directors,  and  the  statute  of  limitations 
did  not  operate  to  destroy  such  lien. 

(d)  The  corporation  was  reorganized  and  re-chartered,  after  the  death  of 
a  stockholder,  thus  indebted  at  his  death  for  overdrafts  above  his  annual 
interest  credits.  The  resolution  under  which  the  reorganization  took 
place,  and  which  was  unanimously  agreed  to,  provided  that  the  stock  of 
the  new  corporation  should  be  issued  proportionately  to  the  holders  of 
that  in  the  old : 
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i.  Additional  provisions  in  the  resolation,  that  no  stockholder  indebted  to 
the  corporation  should  receive  such  new  stock  till  his  debt  was  fully 
paid,  and,  on  his  failure  to  pay  it  for  sixty  days,  the  directors  should 
apply  a  sufficient  amount  of  the  stock  at  par  to  the  extinguishment  of 
the  debt,  and  issue  the  balance  to  him,  were  reasonable  and  within  the 
power  of  the  corporation. 

b.  Wherefore,  the  representatives  of  such  deceased  stockholder  were  en- 
titled to  recover  new  stock  only  to  the  extent  of  the  value  of  the  old 
stock  held  by  him,  less  the  amount  of  his  debt  at  the  date  of  the  distri- 
bution ;  but  payments  on  account  of  profits,  made  after  his  death  through 
his  executor  to  the  widow,  as  legatee  for  life  of  the  income  of  his  estate, 
were  not  a  valid  charge  on  the  stock. 

6.  When  a  corporation,  in  the  distribution  of  a  new  issue  of  stock  among 
its  members,  refuses  to  issue  to  a  stockholder  the  amount  to  which  he 
is  entitled,  he  may  recover  as  damages  for  such  refusal  the  highest 
market  price  the  stock  afterwards  attained,  notwithstanding  that,  pend- 
ing the  suit,  the  corporation  became  insolvent  and  made  an  assignment 
for  the  benefit  of  creditors. 

Before  Paxson,  C.  J.,  Grebn,  Williams,  McCollum  and 
Mitchell,  JJ. 

Nos.  278,  281  January  Term  1890,  Sup.  Ct. ;  court  below.  No. 
409  Equity  D.  1886,  C.  P. 

In  October,  1886,  the  Reading  Fire  Insurance  and  Trust 
Company,  trustee  under  the  will  of  Charles  H.  Hunter,  de- 
ceased, and  Emily  E.  Hunter  and  others,  beneficiaries  under 
said  will,  filed  a  bill  in  equity  against  the  Reading  Iron  Works, 
praying  for  a  decree  that  the  defendant  corporation  issue  to  the 
plaintiff  trustee  176  shares  of  the  defendant's  capital  stock,  or 
pay  the  plaintiffs  the  value  thereof,  and  damages  for  failure  to 
make  such  issue.  After  answer,  the  cause  was  referred  to  Mr, 
0.  jET.  RaU  as  examiner  and  master,  by  whom  the  following 
facts  were  found : 

By  the  special  act  of  April  7,  1862,  P.  L.  294,  the  firm  of 
Seyfert,  McManus  &  Co.  was  erected  into  a  corporation  bearing 
the  same  name.  The  capital  stock  of  said  corporation  was  fixed 
at  284  shares,  of  the  par  value  of  $1,000  each.  The  plaintiff^s 
testator,  Charles  H.  Hunter,  held  eight  shares  of  said  stock 
and  was  a  member  of  the  board  of  directors.  At  a  meeting  of 
the  stockholders  held  on  September  1, 1862,  at  which  Charles 
H.  Hunter  was  present,  by-laws  were  adopted  with  his  co- 
operation, one  of-  which,  after  regulating  the  manner  in  which 
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stockholders  might  make  transfers  of  their  stock,  provided 
further,  "  that,  in  addition  to  the  requirements  of  the  third  sec- 
tion of  the  act  of  incorporation  in  relation  to  the  transfer  of 
stock,  no  certificate  shall  be  transferred  so  long  as  the  holder 
thereof  shall  be  indebted  to  the  company,  unless  the  board  of 
directors  consent  thereto." 

No  formal  declaration  of  dividends  was  ever  made  by  the 
directors  of  Seyfert,  McManus  &  Co.,  although  from  1862  to 
1870  large  profits  were  made  by  the  corporation.  In  connec- 
tion with  the  assessment  and  payment  of  the  United  States 
income  tax,  the  company  was  in  the  custom  of  making  state- 
ments showing  the  net  annual  profits  and  the  proportion  there- 
of belonging  to  each  stockholder,  upon  which  statements  the 
assessor  would  assess  a  separate  tax  against  each  stockholder, 
and  the  company  would  pay  the  taxes  in  the  names  of  the 
stockholders  and  charge  the  same  up  against  them.  This  was 
done  in  pursuance  of  a  resolution  of  the  directors,  adopted 
August  7, 1865,  one  of  the  movers  of  which  was  C.  H.  Hunter. 
The  greater  part  of  the  profits  thus  taxed  were  not  in  existence 
as  cash,  but  were  invested  from  time  to  time,  as  earned,  in  ex- 
tending the  business  and  enlarging  the  plant  of  the  corporation^ 
and  no  actual  division  of  them  among  the  stockholders  was 
made. 

From  1864  to  the  time  of  his  death.  Hunter  and  the  other 
stockholders  were  credited  annually  upon  the  books  of  the 
company  with  sums  equal  to  six  per  cent  on  their  stock  at  the 
valuation  of  $2,500  per  share,  the  credits  as  entered  being 
stated  to  be  for  "  one  year's  interest  on  stock."  These  credits 
were  continued  annually,  after  Hunter's  decease,  until  June 
30,  1875.  From  time  to  time  the  stockholders  drew  out  mon- 
eys on  account  of  their  shares  of  the  profits.  An  account 
showing  the  sums  so  withdi^awn,  was  kept  with  each  stock- 
holder on  the  books  of  the  corporation. 

At  a  meeting  of  the  board  of  directors  on  August  6, 1867, 
at  which  Charles  H.  Hunter  was  present,  the  following  resolu- 
tion was  adopted :  "  Resolved,  That  the  stockholders  shall  not 
draw  out  during  the  current  year  over  5  per  cent  on  their  caf)- 
ital  stock  (basing  it  upon  $2,500  per  share),  exclusive  of  their 
salaries,  excepting  Mr.  McCarty,  who  shall  be  allowed  to  draw 
out  to  the  amount  of  10  per  cent  over  and  above  his  salary." 
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On  August  9,  1869,  the  directors,  including  Charles  H. 
Hunter,  adopted  a  resolution  providing  that  "the  company 
will,  during  the  current  year,  allow  the  stockholders  to  draw 
out  five  per  cent  on  their  capital  stock,  in  such  amounts  as 
they  may  need,  and  is  convenient  for  the  company  to  pay." 

During  the  years  covered  by  these  resolutions,  C.  H.  Hunter 
drew  out  more  than  6  per  cent  upon  his  shares  of  stock.  In 
each  year,  from  1864  down  to  the  time  of  his  death,  he  over- 
drew the  $1,200,  which  was  annually  credited  to  him  as  interest 
on  stock.  The  amounts  so  overdrawn  were  charged  up  as  due 
from  him  to  the  company  in  the  annual  balancing  of  its  ac- 
count with  him,  and  statements  of  the  account  were  rendered 
to  him  annually,  to  which  he  never  made  objection.  In  these 
statements  he  was  charged  with  interest  upon  the  balances  ap- 
pearing against  him.  At  the  time  of  his  death  in  1870,  the 
books  of  the  company  exhibited  against  him  an  indebtedness 
to  it  of  $9,980.84.  The  part  of  the  corporate  profits  returned 
to  the  United  States  tax  officers,  and  taxed  in  Hunter's  name, 
would,  if  credited  to  him,  have  extinguished  his  indebtedness  J 
and  left  a  balance  in  his  favor. 

The  will  of  Mr.  Hunter,  which  was  duly  proved  on  June  10, 
1870,  bequeathed  to  his  wife  all  his  household  furniture,  and 
all  the  residue  of  his  estate  to  his  executor,  John  McManus, 
in  trust  to  devote  the  income  thereof  to  the  support  and  main- 
tenance of  the  testator's  wife  and  children ;  each  of  said  chil- 
dren upon  arriving  at  the  age  of  twenty-five  years  to  receive 
an  equal  share  of  two  thirds  of  the  corpus  of  the  trust  fund, 
his  wife  to  receive  the  income  of  the  remaining  one  third  after 
the  arrival  of  the  youngest  child  at  the  age  of  twenty-five 
years,  and  at  her  death  the  principal  thereof  to  be  divided 
among  said  children. 

John  McManus,  the  executor  of  the  will,  was  the  president 
of  Sejrfert,  McManus  &  Co.  With  his  consent  the  company 
made  payments  to  the  widow,  on  account  of  income,  from  1870 
to  1876,  aggregating  $5,665.50.  McManus  settled  an  account 
as  executor,  in  1875,  in  which  he  charged  himself  with  these 
several  sums  and  took  credit  for  their  payment  to  the  widow. 
His  account  was  duly  confirmed.  From  1872  to  1876,  the  re& 
olution  of  the  directors  limiting  the  amount  of  money  to  be 
drawn  out  by  stockholders  to  five  per  cent  upon  their  stock 
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was  in  force.  McManus  died  in  1875,  and  the  Reading  etc. 
Trust  Company,  was  duly  appointed  in  his  place,  as  trustee 
under  Hunter's  will. 

In  1881,  the  company  was  reorganized  with  the  name  of  the 
Reading  Iron  Works,  under  the  act  of  April  29, 1874,  P.  L. 
7S,  with  a  capital  stock  of  $500,000,  divided  into  shares  of  the 
par  value  of  $100  each.  The  resolutions  under  which  the  re- 
organization took  place,  provided,  inter  alia,  as  follows : 

"  Resolved,  That  the  said  five  hundred  thousand  dollars  of 
stock  shall  be  issued  to  the  stockholders  of  the  present  stock 
of  the  Reading  Iron  Works,  in  the  proportion  in  which  they 
now  hold  their  stock ;  Provided,  however.  That  no  stockholder 
who  is  indebted  to  the  corporation  shall  receive  such  new  issue 
of  stock  until  his  debt  is  fully  paid.  But  stockholders  who 
will  be  entitled  to  receive  stock  at  par  in  excess  of  their  in- 
debtedness shall  be  allowed  to  surrender  shares  at  par  in  pay- 
ment of  such  indebtedness. 

"  Resolved,  That  in  all  cases  where  the  debt  of  a  stockholder 
to  the  corporation  remains  unpaid  for  a  period  of  sixty  days 
from  the  date  of  letters  patent  from  the  governor,  the  board  of 
directors  is  hereby  direct-ed  to  apply  so  much  of  the  stock  at 
par  as  will  extinguish  the  debt,  and  issue  any  balance  of  stock 
to  him,  his  heirs,  executors,  or  administrators." 

The  stock  of  the  new  company  was  to  be  issued  for  stock  of 
Seyfert,  McManus  &  Co.,  on  the  basis  of  one  share  of  the  lat- 
ter being  equivalent  to  $1,760.56334,  which  made  the  full  val- 
ue of  the  eight  shares  held  by  the  plaintiffs  equal  in  value  to 
$14,084.51.  Fifty-six  shares  of  the  stock  of  Sejrfert,  McManus 
&  Co.  were  held  by  the  corporation,  whoso  face  value,  upon 
this  basis,  was  equal  to  $93,591.52 ;  and,  as  the  plaintiffs  were 
entitled  to  ^f^  of  said  sum,  or  $3,459.34,  the  whole  interest  of  the 
plaintiffs  was  $17,543.85,  equal  to  175  shares+$43.85,  in  the 
new  corporation. 

The  defendant,  however,  claimed  to  charge  against  that  sum 
the  balance  which  was  standing  on  its  books  against  C.  H. 
Hunter  at  the  time  of  his  death,  with  an  increase  thereof  aris- 
ing from  the  payments  afterwards  made  to  the  widow,  and  to 
deduct  the  whole  amount  thereof,  with  interest,  as  an  indebted- 
ness of  Hunter's  estate  to  the  company,  issuing  stock  in  the 
new  corporation  only  to  the  extent  of  the  value  of  the  plaint- 
iffs' old  stock  after  making  such  deduction. 
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Upon  the  facts  found  by  him,  the  master  reported  his  con- 
clusions of  law  in  part  as  follows : 

The  master  haying  already  found  the  fact  that  Charles  H. 
Hunter  was  the  owner  of  eight  shares  of  the  old  stock,  at  the 
time  of  his  death,  and  that  the  trust  estate  represented  by  the 
plaintiffs  was  the  owner  of  the  same,  at  the  time  of  the  new 
distribution  of  the  stock  on  January  1,  1882,  it  remains  to 
determine  the  following,  viz.  : 

1.  Was  Charles  H.  Hunter  indebted  to  the  defendant  at  the 
time  of  his  death,  and  was  such  indebtedness  increased  by  his 
estate  after  his  death ;  and,  in  either  or  both  cases,  what  was 
the  amount  of  such  indebtedness  at  the  time  of  the  new  distri- 
bution on  January  1, 1882  ? 

2.  If  such  indebtedness  existed,  was  it  competent  for  the  de- 
fendant to  appropriate  part  of  the  stock  to  which  plaintiffs 
were  entitled  by  the  new  distribution  on  January  1, 1882,  in 
payment  of  such  indebtedness  ? 

These  are  mixed  questions  of  law  and  fact 

It  is  contended  by  the  learned  solicitors  for  the  plaintiffs 
that  the  payments  made  to  Charles  H.  Hunter  by  the  defend- 
ant, exceeding  five  per  cent  of  his  share  of  the  profits,  cannot 
now  be  construed  as  an  indebtedness  to  the  corporation,  for 
the  reason  that  during  the  time  they  were  made,  his  share  of 
the  profits  exceeded  the  sum  total  of  such  payments ;  and  that 
there  is  no  evidence  to  show  that  an  indebtedness  was  then  in- 
tended to  be  created,  or  that  it  was  in  the  contemplation  of  the 
parties 

— After  referring  to  the  resolutions  limiting  the  amount 
which  stockholders  might  draw  out  of  the  company,  the  mas- 
ter continued : 

It  is  undoubted  law  that  the  profits  of  a  corporation  must  be 
divided  evenly  among  its  stockholders,  in  proportion  to  the 
number  of  shares  held  by  each :  Morawetz  on  Corp.,  §  824.  I 
fail  to  see,  however,  in  these  actions  of  the  corporation,  any  in- 
fringement or  violation  of  this  rule  of  law,  as  no  uneven  or 
unequal  distribution  of  the  profits  was  made  or  attempted,  but, 
on  the  contrary,  an  even  and  equal  distribution  of  profits  was 
made,  all  being  based  upon  an  equal  valuation  of  the  shares, 
to  wit,  $2,600. 

A.U  that  the  actions  of  the  corporation  did  were  to  limit  and 
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restrict  the  amount  which  the  several  stockholders  could  draw 
out.  Such  proportion  of  the  profits  as  were  not  drawn  out  were 
invested  in  the  business  of  the  company,  whereby  the  value  of 
the  plant  was  increased  and  the  market  value  of  the  stock  cor- 
respondingly. It  would  be  manifestly  inequitable  and  unjust 
to  permit  a  stockholder  to  draw  out  100  per  cent  of  his  share  of 
the  profits,  and  upon  a  reorganization  of  the  company,  to  per- 
mit him  to  share  equally  in  the  distribution  of  stock  with  other 
stockholders  who  had  drawn  out  but  five  per  cent  of  their  share 
of  the  profits,  when  the  distribution  of  the  new  stock  is  made 
upon  the  basis  of  the  increased  value  of  the  plant  at  that  time, 
such  increased  value  being  the  fruits  of  the  investment  there- 
in of  the  profits  of  the  other  stockholders,  without  requiring 
the  withdrawing  stockholders  to  return  to  the  corporation  the 
excess  of  five  per  cent  of  profits  withdrawn,  either  in  cash  or 
its  equivalent  in  stock. 

The  argument  that  there  is  no  evidence  that  Hunter  received 
any  portion  of  these  moneys  under  a  contract,  express  or  im- 
plied, that  they  were  to  be  repaid,  and  that  consequently  the 
transactions  cannot  be  regarded  as  a  loan,  is  fallacious.  Mr. 
Hunter  was  bound  in  good  conscience  and  equity  to  know  that 
the  several  sums  he  drew  out  were  largely  in  excess  of  the  por- 
tion of  his  share  of  the  profits  which  were  payable  to  him  in  cash 
as  regulated  by  the  company ;  and  the  master  finds  that  such 
excess  was  received  under  the  implied  promise  that  he  would 
refund  it  whenever  required  so  to  do  by  the  company,  and  that 
his  shares  of  stock  should  stand  pledged  as  security  therefor. 
This  view  is  emphasized  by  the  fact  that  Mr.  Hunter  partici- 
pated in  the  action  of  the  board  of  directors  already  stated, 
limiting  the  withdrawal  of  profits  to  five  per  cent.  The  well- 
known  maxim  that  he  who  seeks  equity  must  do  equity,  applies 
here  with  much  potency. 

The  authority  of  the  corporation  to  bind  the  stockholders 
by  the  action  referred  to  is  questioned,  and  its  right  to  refuse 
to  transfer  or  issue  shares  of  stock  in  the  reorganized  corporar 
tion,  to  the  full  face- value  of  his  holdings  in  the  old,  is  denied 
by  the  plaintiffs 

Whilst  the  charter  does  not  in  express  terms  give  tTie  com- 
pany a  lien  on  the  stock  of  Mr.  Hunter  for  the  debt  as  Jfound 
by  the  master,  it  provides,  as  we  have  seen,  "  that  the  Utock 
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shall  be  assignable  and  transferable  only  on  the  books  of  the 
<5ompany,  on  notice  given  to  the  board  of  directors,  and  accord- 
ing to  the  rules  and  regulations  of  the  by-laws  of  the  company." 
The  power  of  the  stockholders  to  adopt  the  by-laws  referred 
to,  prohibiting  a  stockholder  in  any  way  indebted  to  the  com- 
pany from  assigning  and  transferring  his  stock,  except  by  per- 
mission of  the  directors,  cannot  be  questioned.  They  had  the 
power  without  express  authority  in  the  charter :  Child  v.  Hud- 
son's Bay  Co.,  2  P.  Wms.  207. 

Mr.  Hunter  was  present  and  assisted  at  the  adoption  of  the 
by-laws ;  therefore,  he  was  bound.  "  By-laws  bind,  because 
the  members  of  the  corporation  either  individually,  or  by  those 
who  represent  them,  are  supposed  to  give  their  assent  to  them." 
^'  A  course  of  dealing,  a  usage,  an  understanding,  a  contract  ex- 
pressed or  implied,  is  the  lien  of  parties  and  a  law  to  them 
provided  they  are  not  repugnant  to  the  charter  or  the  laws  of 
the  land : "  Per  Duncan,  J.,  in  Wain  v.  Bank  of  North  Amer- 
ica, 8  S.  &  R.  88. 

The  act  of  incorporation  authorized  and  empowered  the  stock- 
holders to  pass  the  by-laws ;  it  has  the  same  force  and  binding 
effect  upon  them  as  if  it  were  a  provision  contained  in  the  act 
itself.  Its  effect  upon  the  stockholders,  therefor^,  is  defined  by 
the  principles  decided  in  Rogers  v.  Huntingdon  Bank,  12  S.  & 
R.  77 ;  Grant  v.  Mechanics*  Bank,  16  S.  &  R.  140 ;  Bewail  v. 
Lancaster  Bank,  17  S.  &  R.  285,  and  kindred  cases.  Under 
these  decisions,  it  is  manifest  that  the  company,  by  virtue  of 
the  provisions  contained  in  the  said  fourth  by-law,  had  a  lien 
upon  the  stock  of  Chas.  H.  Hunter  for  his  indebtedness,  and 
had  a  right  to  refuse  a  transfer  of  his  stock  so  long  as  his  in- 
debtedness remained  unpaid.  The  statute  of  limitations  could 
not  then,  nor  can  it  now  be  pleaded  in  bar  of  such  indebtedness : 
Spears  v.  Hartly,  8  Elsp.  81 ;  Addison  on  Cont.,  1176 ;  Geyer 
V.  Insurance  Co.,  8  Pittsb.  41. 

When  the  defendant  company  was  organized,  a  stockholders' 
meeting  was  held  on  October  6, 1881,  and  it  was  then  resolved 
that  the  $600,000  of  stock  should  be  issued  to  stockholders  of 
the  old  company  in  the  proportion  in  which  they  held  their 
stock  in  said  old  corporation ;  and,  also,  that  no  stockholder 
indebted  to  the  company  should  receive  new  stock  until  his 
debt  was  fully  paid ;  and  that  such  debt  might  be  paid  by  sur- 
VoL.  cxxxvii — 19 
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rendering  new  stock  at  par,  and  upon  failure  of  any  stockholder 
indebted  to  the  company  to  pay  his  indebtedness  for  a  period 
of  sixty  days,  the  board  of  directors  should  apply  sufficient 
shares  of  new  stock  at  par,  to  extinguish  the  indebtedness,  and 
issue  any  balance  of  stock  to  the  stockholder,  his  heirs,  execu- 
tors, or  administrators.  This  action  was  not  repugnant  to  the 
charter,  or  the  law  of  the  land,  and  was  therefore  binding  upon 
the  stockholders. 

It  remains,  therefore,  to  determine  the  amount  of  the  in- 
debtedness of  the  plaintiffs  to  the  defendant  company  at  that 
time 

— The  master  then  found  that  the  indebtedness  of  Charles 
H.  Hunter,  at  the  time  of  his  death,  was  $9,930.84.  RefeiTing 
to  the  payments  made  to  his  widow,  after  his  death,  which,  the 
master  found,  aggregated  $5,666.60,  the  report  continued : 

It  is  sought  by  the  company  to  charge  the  account  with  these 
payments,  and  deduct  this  aggregate  sum,  also,  from  the  shares 
of  stock  in  the  new  company  to  which  the  plaintiffs  were  en- 
titled at  the  reorganization  of  it  in  October,  1881.  This  is  re- 
sisted by  the  plaintiffs,  who  contend  that  it  was  the  duty  of  the 
company  to  apply  the  profits  to  the  indebtedness  of  Mr.  Hunter 
existing  at  the  time  of  his  death ;  and  that  the  payments  to  the 
widow  were  voluntary,  she  being  entitled  under  the  will  of  her 
husband  only  to  the  net  income  of  the  estate 

The  master  has  no  hesitation  in  finding  that  the  payments  to 
the  widow  cannot  in  any  way  affect  the  rights  of  the  parties  to 
this  bill.  As  between  the  widow  and  the  company,  if  it  were 
necessary  to  a  decision  of  this  case,  the  master  would  hold  that 
they  were  mere  voluntary  over-payments,  which  created  no  in- 
debtedness as  to  her,  or  liability  to  repay,  and  this  upon  the  au- 
thority of  Kennedy  v.  Hughey,  8  W.  266 ;  Natcher  v.  Natcner, 
47  Pa.  496 ;  Edgar  v.  Shields,  1  Gr.  361,  and  Montgomery's 
App.,  92  Pa.  206 

Whilst  it  is  true  that  the  executor  had  power  under  the 
will  to  convert  the  stock  into  money  for  the  purpose  of  re- 
investment, he  had  no  right  or  authority  to  borrow  money  on 
the  security  of  the  stock,  and  thus  increase  the  indebtedness  of 
the  estate  for  the  purpose  of  paying  it  to  the  life-tenant.  The 
defendant  was  bound  to  know  that  the  executor  had  no  such 
power ;  it  therefore  became  a  mere  voluntary  payment,  which 
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cannot  now  he  collected  from  the  remainder-men,  who  were 
entitled  to  the  corpus  intact.  The  account  of  John  McManus 
and  its  confirmation  by  the  court  does  notv^date  the  transac- 
tion as  a  borrowing  from  the  defendant 

The  master  finds  that  Charles  H.  Hunter  was  indebted  to  the 
defendant  at  the  time  of  his  decease  in  the  sum  of  $9,930.84. 
This  includes  interest  calculated  upon  the  debit  and  credit  side 
of  the  account  from  December  31,  1876.  After  his  death,  the 
credits  shown  by  the  books  of  the  company  which  should  have 
been  applied  to  this  indebtedness,  amount  to  $6,000,  which, 
with  interest  from  December  31,  1876,  amounts  to  $7,261, 
leaving  a  balance  due  the  company  on  said  December  31, 1876, 
of  $2,669.84,  to  which  add  interest  to  January  1, 1882,  $800.96, 
making  the  total  indebtedness  $3,460.79.  This  sum,  to  wit, 
$3,460.79,  was  a  lien  upon  the  stock  to  which  plaintiff  was 
entitled  at  the  reorganization  of  the  company  in  1881.  The 
number  of  shares  to  which  the  plaintiffs  were  entitled  as  found 
by  the  master  is  176+$43.85.  The  number  to  be  applied  by 
the  directors  to  the  indebtedness  is  found  to  be  34-|-$60.89, 
leaving  the  number  of  shares  of  plaintiffs'  stock  in  the  new 
company  140+$83.06. 

— The  master  thereupon  recommended  a  decree  that  the  de- 
fendant issue  to  the  Reading  etc..  Company,  trustee,  one  hun- 
dred and  forty  shares  of  the  defendant's  capital  stock,  at  a  par 
value  of  $100  each,  or  pay  the  plaintiffs  the  value  thereof,  in 
exchange  for  their  shares  of  its  old  stock,  and  pay  also  to  the 
plaintiffs  the  sum  of  $83.06,  with  interest  from  January  1, 
1882,  and  the  costs  of  this  proceeding. 

Exceptions  to  the  master's  report  were  dismissed,  and  the 
report  confirmed,  on  November  26,  1889,  in  an  opinion  by 
Ebmbntrout,  J.  Thereupon,  the  plaintiffs  presented  a  peti- 
tion, setting  foiiih  that  the  stock  of  the  defendant  corporation 
was  of  substantial  value  on  January  1, 1882,  the  date  at  which 
the  same  ought  to  have  been  issued  to  the  plaintiffs,  and  for 
some  years  thereafter  it  increased  in  value ;  but  that,  since  the 
filing  of  the  master's  report,  the  defendant  company  had  made 
an  assignment  for  the  benefit  of  creditors,*  and  said  stock  had 

*At  some  stage  of  the  proceedings,  the  Reading  Trost  Company, 
assignee  for  the  benefit  of  creditors  of  the  Reading  Iron  Works,  was 
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become  valueless.  The  court  thereupon  made  an  order  refer- 
ring this  petition  to  the  master,  who  reported  on  January  14, 
1890,  finding  thaf  the  defendant  made  an  assignment  for  the 
benefit  of  creditors  on  March  28, 1889,  and  that  the  highest 
price  realized  by  sales  of  its  stock  subsequent  to  January  1, 
1882,  was  $46.69  per  share,  which  price  was  obtained  for  cer- 
tain stock  sold  in  January,  1886 ;  and  stating  bis  conclusions 
of  law  upon  these  facts  as  follows : 

The  plaintiffs  contend  that  the  defendant  corporation  having 
refused  to  issue  the  number  of  shares  of  stock  to  which  the 
plaintifiEs  were  entitled,  and  having  distributed  the  same  to 
other  shareholders,  the  defendant  became  a  trustee  for  the 
plaintiffs  for  the  shares  due,  and  must  now  respond  in  damages 
to  the  extent  of  the  value  thereof. 

The  defendant  contends  that  the  plaintiffs  cannot  have  dam- 
ages, but  stock  only,  and  bases  its  contention  upon  the  familiar 
principle  of  law  that  the  stock  of  a  corporation  is  a  trust  fund 
for  the  benefit  of  its  creditors,  and  that  the  plaintiffs  are  in  no 
sense  creditors.  To  adopt  this  view  would  be  to  permit  the 
defendant  company  to  appropriate  the  fruit  and  give  the 
plaintiffs  the  husks.  The  master  decides  that  when  the  de- 
fendant company  refused  to  issue  to  the  plaintiffs  the  number 
of  shares  to  which  the  plaintiffs  were  entitled,  it  became  a 
trustee  for  the  plaintiffs  for  the  same  and  must  account  for  the 
value  thereof,  which  value  must  be  determined  by  the  highest 
selling  price  of  the  same  from  the  time  of  such  refusal  to  the 
time  of  trial. 

— In  support  of  this  ruling  the  master  cited:  Bank  of  Mont- 
gomery V.  Reese,  26  Pa.  143 ;  Reitenbaugh  v.  Ludwick,  31  Pa. 
132 ;  Conyngham's  App.,  57  Pa.  474.  He  then  assessed  dam- 
ages on  the  basis  of  the  value  of  $46.69  per  share,  with  interest 
thereon  for  four  years,  recommending  a  decree  against  the  de- 
fendant for  the  sum  of  $8,208.37  and  costs.  On  January  27, 
1890,  the  court,  Endlich,  J.,  overruling  exceptions  to  the 
master's  supplemental  report,  entered  the  decree  recommended 
by  him. 

Thereupon  the  plaintiffs  took  the  appeal  to  No.  281  specify- 

broaght  upon  the  record,  by  amendment,  as  a  defendant.  The  paper- 
books  did  not  disclose  when  this  was  done. 
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ing  that  the  court  erred  m  dismissing  exceptions  filed  by  the 
plaintiffs  to  the  following  findings  of  the  master : 

1.  That  C.  H.  Hunter  was  indebted  to  the  defendant  at  the 
time  of  his  decease. 

3.  That  the  defendant  had  a  lien  upon  C.  H.  Hunter's  stock 
for  the  moneys  drawn  by  him  out  of  the  corporate  funds. 

4.  That  the  right  of  the  defendant  to  set  up  such  indebted- 
ness was  not  barred  by  the  statute  of  limitations. 

8.  That  the  plaintiffs  were  not  entitled  to  the  decree  prayed 
for  in  their  bill. 

The  defendant  had  taken  the  appeal  to  No.  278,  specifying, 
inter  alia,  that  the  court  erred : 

8.  In  not  allowing  the  defendant  credit  for  the  payments 
made  by  it  to  the  widow  of  C.  H.  Hunter. 

8.  In  making  the  decree  for  the  payment  of  f8,208.87  and 
costs. 

Mr.  Cyrm  0-.  Derr  (with  him  Mr.  Isaac  Hteater)^  for  the 
plaintiffs,  appellants  in  No.  281 : 

1.  The  Reading  Iron  Works  is  attempting  to  recover  back, 
by  way  of  set-off,  from  Hunter's  estate,  all  moneys  which  were 
voluntarily  paid  by  the  corporation  during  a  course  of  years,  in 
the  way  of  dividends.  The  attempt  is  based  upon  the  fact  that 
the  directors  never  by  formal  resolution  declared  a  dividend. 
But  it  was  the  usage  of  the  company  from  the  beginning  to 
divide  the  profits  on  its  books,  and  permit  the  stockholders  to 
draw  upon  the  corporate  funds  on  account  of  their  respective 
shares  of  such  profits.  We  contend  that  profits  -distributed  by 
such  method  cannot  be  converted  into  an  indebtedness  and  re- 
covered back.  No  charter  provision,  statute,  nor  by-law  made 
that  usage  unlawful,  or  required  that  dividends  be  declared  by 
formal  resolution.  The  method  pursued  was  the  equivalent  of 
making  dividends :  Commonwealth  v.  Railway  Co.,  74  Pa.  88. 
The  profits  thus  divided  did  not  always  exist  in  cash  for  imme- 
diate and  actual  distribution  at  the  end  of  the  year,  but  it  was 
unnecessary  that  they  should,  if  they  fairly  appeared  on  the  bal- 
ance sheet :  Stringer's  Case,  L.  R.  4  Ch.  D.  476 ;  Angell  & 
Ames  on  Corp.,  §  667,  note. 

2.  The  deceased  having  drawn  out,  during  a  series  of  years, 
some  thousands  of  dollars  as  profits,  doubtless  regulating  the 
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amount  of  his  liying  expenses  on  the  theory  that  such  sums 
were  income,  the  corporation  cannot  be  permitted,  by  treating 
them  as  money  borrowed,  to  destroy  so  much  of  the  corpus  of 
his  estate :  Montgomery's  App.,  92  Pa.  206.  And,  by  the  course 
pursued  in  regard  to  the  assessment  and  payment  of  income  tax, 
the  corporation  is  estopped  from  denying  the  stockholder's  title 
to  the  profits  received  by  him.  Returns  of  the  share  of  each 
stockholder  in  the  profits  of  the  company  were  made  on  his  be- 
half in  his  name.  The  tax  was  then  paid  for  him  and  receipted 
for  in  his  name ;  the  receipt  taken  was  handed  over  to  him,  and 
he  was  charged  with  the  amount  so  paid.  By  dividing  the  in- 
come of  the  corporation  into  a  number  of  small  incomes,  the  rate 
of  taxation  was  reduced  and  the  stockholders  benefited.  Either 
the  method  adopted  was  a  bona  fide  division  of  profits,  or  it 
was  a  fraud  on  the  government.  In  either  case,  it  was  valid  be- 
tween the  parties. 

8.  The  resolutions  of  the  directors  limiting  the  percentage 
of  profits  which  stockholders  might  diraw  out  in  certain  years, 
must  be  construed  as  meaning  a  percentage  exclusive  of  the  six 
per  cent  interest  on  their  investment,  which  was  regularly  cred- 
ited to  them  on  the  books  during  these  same  years.  That  this 
was  the  meaning,  is  manifest  from  the  whole  course  of  dealing. 
Even  if  it  were  not  so,  such  resolutions  cannot  be  regarded  as 
declarations  of  dividends.  They  were  not  an  even  division  of 
profits,  which  dividends  must  be :  Morawetz  on  Corp.,  §  824 ; 
but  certain  stockholders  were  permitted  to  draw  out  only  five 
per  cent  and  others  ten  per  cent.  The  resolutions  must  be  re- 
garded simply  as  fixing  the  time  of  payment  of  each  member's 
share  of  the  profits ;  and,  when  any  one  drew  in  excess  of  the 
prescribed  amount,  without  objection  from  the  corporation,  thus 
anticipating  the  prescribed  time  of  payment,  he  was  under  no 
obligation  to  return  any  part  of  what  he  thus  drew. 

4.  It  is  an  established  principle  that  the  law  raises  no  implied 
promise  w4iich  will  support  an  action,  from  the  mere  fact  that 
one  man's  money  has  got  into  the  hands  of  another :  2  Addison 
on  Cont.,  *40.  Much  less  will  such  promise  be  implied  when 
the  money  belongs,  as  in  this  case,  to  the  person  receiving  it. 
We  have  nothing  to  do  here  with  the  other  stockholders,  or 
with  the  question  whether  they  drew  out  more  or  less  tha^ 
Hunter.     In  neither  event,  can  the  sums  paid  to  stockholders 
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on  account  of  profits,  be  converted  into  moneyB  lent,  and  the 
ti*ansaction  made  a  basis  for  the  extinguishment  of  the  stock. 
The  items  in  the  account  which  the  master  has  allowed  to  be 
set  off  against  the  plaintiffs'  claim  for  stock,  all  bear  date  more 
than  si^  years  prior  to  the  time  of  the  issue  of  the  stock,  and 
would  therefore  be  barred  by  the  statute  of  limitations,  and  in- 
capable of  use  as  a  set-off.  If  there  was  an  over-payment  here, 
the  principle  of  law  which  forbids  the  recovery  back  of  a  vol- 
untary payment  can  never  be  more  equitably  applied  than  in 
this  case. 

Mr.  Jefferson  Snyder  (with  him  Mr.  George  F.  Baer')^  for  the 
defendant,  appellee  in  No.  281,  and  appellant  in  No.  278 : 

1.  We  are  not  seeking  to  recover  back  anything  from  Hunt- 
er's estate.  The  plaintiffs  demanded  that  their  stock  in  the  old 
corporation  be  exchanged  for  stock  in  the  new.  As  the  old 
stock  had  become  very  valuable,  partly  because  the  earnings  of 
the  corporation  had  remained  with  the  company  and  had  been 
used  in  improving  and  extending  the  plant,  and,  as  the  several 
stockholders  had  never  received  their  exact  proportions  of  any 
dividends  earned,  but  had  drawn  out  various  amounts,  charged 
against  them  in  accounts  annually  rendered  to  them  and  ap- 
proved by  them,  the  interest  which  each  stockholder  had  in  the 
assets  and  franchises  of  the  corporation  was  not  represented 
alone  by  his  certificates  of  stock,  but  by  his  stock  as  modified 
by  his  private  account;  and,  therefore,  to  ascertain  how  much 
of  the  new  stock  he  was  entitled  to,  the  account  must  first  be 
adjusted.  The  process  of  changing  the  corporation  and  issuing 
new  stock,  was  in  substance  a  dissolution  of  the  old  company 
and  a  distribution  of  its  assets.  In  view  of  the  facts,  the  de- 
mand of  the  plaintiffs  is  unconscionable. 

2.  There  is  no  evidence  that  Hunter  ever  objected  to  the  ac- 
counts so  carefully  kept  and  annually  rendered  to  him.  The 
book-keepers  being  but  servants  of  the  corporation,  and  Hunter 
being  one  of  the  directors,  it  is  substantially  correct  to  say  that 
these  accounts  were  made  up  by  himself.  It  was  with  his  fuU 
knowledge  and  assent  that  he  stood  upon  the  company's  books 
as  its  debtor  at  the  time  of  his  death.  We  are  merely  insisting 
that  his  relations  to  the  company  be  adjusted  on  the  lines  laid 
down  by  himself.     But  the  master  committed  grievous  error,  in 
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his  treatment  of  the  payments  made  to  Mrs.  Hunter  after  her 
husband's  death.  He  treated  them  as  if  made  by  the  Reading 
Iron  Works,  overlooking  the  fact  that  it  was  the  executor  who 
in  reality  received  the  money  from  the  corporation  and  paid  it 
over  to  Mrs.  Hunter.  The  confirmation  of  the  executbr's  ac- 
count clearly  established  this,  and  also  that  the  payment  of  this 
money  to  her  was  a  proper  thing  to  do.  The  present  plaintiffs 
are  no  longer  at  liberty  to  dispute  those  propositions.  And  it 
is  idle  to  inquire  whether  McManus  could  have  borrowed  the 
money  on  the  credit  of  the  estate.  He  simply  drew  $5,665.50 
of  the  $6,000  which  was  set  aside  as  the  equivalent  of  dividends. 
That  sum  could  have  been  appropriated  by  the  company  to 
Hunter's  indebtedness,  but  this  was  not  done. 

8.  The  plaintiffs  are  not  entitled  to  a  decree  against  the  de- 
fendants for  money.  It  is  admitted  that  the  Reading  Iron 
Works  has  made  an  assignment  and  is  insolvent.  The  attempt 
of  the  plaintiffs  is  to  secure  a  part  of  the  assets  of  the  insolvent 
corporation,  instead  of  stock.  If  we  are  correct  in  our  position 
that  the  plaintiffs  are  entitled  only  to  so  much  stock  as  repre- 
sents the  value  of  Hunter's  interest  after  his  indebtedness  is 
paid,  the  company  was  not  in  default  in  refusing  to  issue  the 
number  of  shares  demanded  by  the  plaintiffs,  and  should  not 
be  made  to  pay  damages.  But,  in  the  circumstances  of  this 
case,  it  makes  very  little  difference  whether  the  decree  is  for 
money  or  for  certificates  of  stock,  provided  it  does  not  entitle 
them  to  a  share  of  the  fund  in  the  hands  of  the  assignee.  The 
capital  stock  of  a  corporation  is  a  trust  fund  for  the  benefit  of 
its  creditors :  Messersmith  v.  Sav.  Bank,  96  Pa.  440.  It  is 
difficult  to  see  why  the  block  belonging  to  the  plaintiffs  must 
not  be  a  portion  of  such  fund.  As  the  debts  of  the  company 
were  contracted  on  the  credit  of  the  entire  capital  stock,  with- 
out regard  to  who  held  it,  the  plaintiffs  ought  not  to  be  allowed, 
because  they  failed  to  get  a  certificate  long  ago,  to  appropriate 
a  place  in  the  rank  of  creditors  and  take  a  portion  of  the  fund 
as  an  equivalent  for  the  stock. 

Mr,  Isaac  Hteater  (with  him  Mr.  Oyru%  G.  Derr')^  for  the 
plaintiffs,  appellees  in  No.  278 : 

1.  We  are  not  concerned  with  the  question  whether  the  pay- 
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ments  to  the  widow  were  proper.  Admit  them  to  be  so,  and 
that  very  admission  demonstrates  that  they  were  payments  of 
income.  We  contend  that  having  been  made  as  such,  they 
cannot  now  be  charged  against  the  corpus.  If  they  were  an 
^^  increase  of  indebtedness,"  they  were  illegal  and  must  be  dis- 
regarded ;  if  they  were  payments  of  income,  we  have  nothing 
to  do  with  them  and  they  must  be  disregarded.  In  neither 
case  do  they  affect  the  indebtedness  which  the  master  and  the 
court  have  found  was  due  from  Hunter  at  his  death. 

2.  The  defendant  now  abandons  the  averment  of  an  increase 
of  indebtedness,  and  argues  its  case  on  the  basis  that  the  pay- 
ments to  the  widow  were  payments  of  income  credited  after 
Hunter's  death.  If  they  were  part  of  the  profits  of  the  com- 
pany accumulated  during  his  life,  the  payment  was  wrong, 
because  such  accumulations  were  part  of  the  principal  of  his 
estate :  Earp's  App.,  28  Pa.  868.  If,  on  the  other  hand,  they 
were  earnings  accruing  subsequent  to  his  death,  he  had  an- 
ticipated these  dividends,  as  the  moneys  drawn  by  him  during 
his  life  were  admittedly  received  by  him  on  account  of  his  share 
of  profits,  and  the  company  cannot  have  credit  for  a  second 
payment  of  them.  Nor  can  the  widow  appropriate  principal 
to  make  up  to  her  a  deficiency  of  income  arising  from  such 
anticipation  :  Blackstone  v.  Blackstone,  8  W.  885. 

3.  As  to  the  form  of  the  decree,  little  need  be  said.  As  the 
corporation  is  insolvent  and  the  stock  cannot  be  issued  so  as  to 
be  of  any  value  to  the  plaintiffs,  they  are  entitled  to  damages 
in  Ueu  thereof :  Masson's  App.,  70  Pa.  26 ;  Mayer's  App.,  78 
Pa.  166;  Fessler's  App.,  76  Pa.  483;  Allison's  App.,  77  Pa. 
221.  Ordinarily  the  measure  of  damages  would  be  the  market 
value  of  the  stock  on  the  day  it  should  have  been  delivered : 
Huntingdon  etc.  R.  Go.  v.  English,  86  Pa.  247  ;  North  v.  Phil- 
lips,  89  Pa.  260 ;  but,  when  the  defendant  occupies  the  position 
of  a  trustee  for  the  plaintiff,  as  is  the  case  here,  the  rule  is  dif- 
ferent, and  the  measure  is  the  highest  market  price  reached  up 
to  the  time  of  trial :  Reitenbaugh  v.  Ludwick,  81  Pa.  182 ; 
Conyngham's  App.,  57  Pa.  474 ;  Bank  of  Montgomery  v.  Reese, 
26  Pa.  148.  We  have  not  asked  a  place  in  the  rank  of  credi- 
tors, but  have  been  assigned  a  place  there  by  the  default  of  the 
corporation. 
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NO.  281. 

Opinion,  Me.  Justice  MoCollum: 

The  first  and  controlling  question  to  be  considered  in  this 
case  is  whether  Charles  H.  Hunter,  who  was  a  stockholder  in 
a  corporation  known  as  Seyfert,  McManus  &  Co.,  was  its  debtor 
at  the  time  of  his  death  in  1870.  The  master  has  found  that 
he  was,  and  the  court  has  approved  the  finding.  But  this  find- 
ing is  a  deduction  from  undisputed  facts,  and  the  appellants 
claim  that  it  is  not  authorized  by  them.  These  facts  are  dis- 
tinctly and  fully  stated  in  the  master*s  report,  and  need  not  be 
repeated  here.  They  show  a  course  of  dealing  between  the 
corporation  and  its  stockholders,  by  which  the  latter  received 
upon  the  books  of  the  former  an  annual  credit  of  six  per  cent 
on  the  agreed  value  of  their  shares,  and  were  charged  with  the 
amounts  di*awn  out  '^  on  their  capital  stock."  An  account  cur- 
rent containing  all  the  items  of  debit  and  credit  was  kept  with 
and  annually  furnished  to  each  stockholder,  and  he  was  thus 
advised  of  the  state  of  his  account  with  the  corporation,  and, 
if  the  debits  exceeded  the  credits,  that  he  appeared  on  the  books 
of  the  latter  as  its  debtor  to  the  amount  of  the  excess.  The 
account  included  the  balance  of  the  previous  year,  together 
with  interest  upon  it  and  the  sums  drawn  out.  This  interest 
was  applied  in  reduction  of  the  interest  credit  to  which  the 
stockholder  was  entitled,  as  appears  by  the  entry  "  by  balance 
of  interest  account  per  account  current  rendered."  A  stock- 
holder who,  annually  for  eight  years,  received  a  statement  of 
his  account  without  intimating  that  it  was  incorrect  in  form  or 
fact,  must  be  considered  as  consenting  to  its  accuracy.  But 
independent  of  the  notice  afforded  by  the  account  current. 
Hunter  must  have  known  that  he  appeared  on  the  books  of  the 
corporation  as  its  debtor,  because  he  was  one  of  its  directors, 
actively  participated  in  the  management  of  its  affairs,  and  was 
present  when  the  resolutions  were  adopted,  which  limited  the 
amount  that  the  stockholders  might  draw  out  to  five  per  cent 
on  their  capital  stock. 

Pi-evious  to  and  for  several  years  after  the  death  of  Hunter 
the  corporation  made  large  profits,  but  declared  no  dividends. 
These  profits  were  "  invested  in  the  business  in  various  proper- 
ties," thereby  increasing  the  capacity  of  the  plant  and  the  value 
of  the  stock.     In  1865,  on  motion  of  Hunter,  it  was  resolved 
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**'  that  the  report  of  the  assessor  of  income  tax  of  the  profits  of 
last  year  be  made  in  the  individual  names  of  the  stockholders, 
and  their  respective  amounts  charged  to  their  account  when 
paid  to  the  collector ; "  and  the  reports  and  charges  were  there- 
after made  in  accordance  with  this  resolution.  The  appellants 
insist  that  this  action  was  the  equivalent  of  an  actual  division 
of  the  profits.  But  this  claim  is  sufficiently  answered  by  the 
fact  that  the  profits  remained  in  the  business  and  were  not 
credited  in  the  account  current,  while  the  taxes  were  charged 
therein.  We  think  the  master  was  justified  in  finding  that 
Hunter  was  indebted  to  the  corporation  in  the  sums  drawn  out 
by  him  in  excess  of  the  credit  of  six  per  cent  on  the  agreed 
value  of  his  stock. 

This  indebtedness  was  a  lien  on  his  stock  by  virtue  of  the 
by-laws  he  assisted  in  making.  '  The  stock  was  pledged  for 
its  payment:  Wain  v.  Bank  of  North  America,  8  S.  &  R. 
78 ;  Rogers  v.  Huntingdon  Bank,  12  S.  &  R.  77 ;  Grant  v. 
Mechanics'  Bank,  15  S.  &  R.  140  ;  Sewall  v.  Lancaster  Bank, 
17  S.  &  R.  286.  When  the  corporation  was  reorganized  under 
the  name  of  the  Reading  Iron  Works,  with  a  capital  stock  of 
1500,000  divided  into  shares  of  the  par  value  of  flOO  each,  it 
was 

"  Resolved,  That  the  said  five  hundred  thousand  dollars  of 
stock  shall  be  issued  to  the  stockholders  of  the  present  stock  of 
the  Reading  Iron  Works,  in  the  proportion  in  which  they  now 
hold  their  stock :  Provided,  however,  that  no  stockholder  who 
is  indebted  to  the  corporation  shall  receive  such  new  issue  of 
stock  until  his  debt  is  fully  paid.  But  stockholders  who  will 
be  entitled  to  receive  such  stock  at  par  in  excess  of  their  in- 
debtedness shall  be  allowed  to  surrender  shares  at  par  in  pay- 
ment of  such  indebtedness. 

*^  Resolved,  That  in  all  cases  where  the  debt  of  a  stockholder 
to  the  corporation  remains  unpaid  for  a  period  of  sixty  days 
from  the  date  of  letters-patent  from  the  governor,  the  board 
of  directors  is  hereby  directed  to  apply  so  much  of  the  stock 
at  par  as  will  extinguish  the  debt,  and  issue  any  balance  of 
stock  to  him,  his  heirs,  executors,  or  administrators." 

This  action  was  reasonable  and  within  the  power  of  the  cor- 
poration. It  was  unanimously  agreed  to  at  a  meeting  of  the 
stockholders,  duly  convened,  and  its  legality  is  not  questioned 
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by  the  appellants.     The  statute  of  limitations  does  not  destroy 

the  lien  which  the  corporation  has  upon  the  stock.     The  pledge 

cannot  be  recovered  without  payment  of  the  debt  secured  by  it 

Decree  affirmed,  and  appeal  dismissed  at  the  cost 

of  the  appellants. 

NO.  278. 

Opinion,  Mr.  Justice  McCollum: 

Two  questions  are  raised  by  this  appeal.  The  first  is,  wheth- 
er the  sums  paid  by  the  corporation  to  the  widow  of  Charles 
H.  Hunter  constitute  an  indebtedness  of  his  estate ;  and  second, 
whether  under  the  circumstances  of  the  case  a  decree  for  the 
payment  of  money  is  allowable.  Hunter,  by  his  will,  devised 
the  residue  of  his  estate,  after  the  payment  of  his  just  debts, 
to  his  executor,  in  trust  to  devote  the  net  income  thereof  to  the 
maintenance  of  his  wife  and  children  for  a  period  therein  named, 
and  as  each  child  attained  the  age  of  twenty-five  years  to  pay 
to  him  his  proportion  of  two  thirds  of  the  principal,  and  at  the 
death  of  the  widow  his  proportion  of  the  remaining  one  third 
of  it.  No  authority  was  given  to  the  executor  to  pledge  any 
portion  of  the  assets  of  the  estate  for  a  loan  to  be  expended  in 
their  maintenance.  The  sums  paid  to  the  widow  from  1870  to 
1875  were  charged  in  the  account  opened  with  Hunter  in  1862, 
and  the  effort  of  the  appellant  is  to  subject  the  stock  belonging 
to  Hunter's  estate  to  a  lien  for  them. 

At  the  time  of  his  death,  in  1870,  Hunter  was  indebted  to 
the  corporation,  and  his  stock  was  pleged  for  the  payment  of 
this  indebtedness.  He  was  then  entitled  to  an  annual  credit  in 
his  account  of  six  per  cent  on  the  agreed  value  of  his  stock. 
These  credits  were  entered  in  the  account  each  year  after  his 
death  until  1876.  The  account  shows  that  the  corporation 
actually  appropriated  a  portion  of  each  year's  interest  credit  to 
the  payment  of  interest  on  the  debt,  as  it  had  done  in  Hunter's 
lifetime.  The  balance  of  this  interest  credit  was  applicable  to 
the  items  of  the  debt  in  the  order  of  their  entry.  It  is  clear 
that  the  widow  had  no  authority  to  bind  the  estate  by  a  receipt 
for  any  portion  of  its  assets,  or  in  any  manner  to  inci-ease  its 
indebtedness.  But  it  is  claimed  that  the  payments  were  made 
to  her  by  direction  of  the  executor,  who  was  also  president  of 
the  corpoiution,  and  that  they  were  therefore  in  effect  payments 
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to  him  as  the  legal  representative  of  the  estate.  If  it  be  con- 
ceded that  these  payments  were  made  to  the  executor,  it  re- 
mains to  inquire  whether  he  could  increase  the  debt  for  which 
the  stock  was  pledged,  by  drawing  out  sums  in  excess  of  or 
equal  to  the  interest  credits  in  the  account  which  were  applica- 
ble to  that  debt.  The  annual  balances  in  the  account  show  that 
the  first  year  after  Hunter's  death  the  debt  of  his  estate  was  re- 
duced from  $7,987.56  to  $7,624.21,  and  that  in  the  second  and 
third  years  it  was  increased  from  $7,524.21  to  $10,493.20,  by 
charging  to  the  estate  the  sums  paid  to  the  widow.  If  the  sums 
so  paid  by  the  direction  of  the  executor  became  a  debt  of  the 
estate  and  a  lien  upon  the  stock,  it  would  follow  that  he  might 
devote  the  principal  of  the  estate  to  the  maintenance  of  the 
widow  and  children,  while  the  will  limited  his  expenditures  in 
that  behalf  to  the  net  income  thereof,  after  the  payment  of  its 
just  debts.  The  interest  credits  were  not  dividends,  but  pay- 
ments on  an  account  in  which  the  sums  paid  to  the  widow  were 
improperly  charged,  thus  apparently  but  not  actually  increasing 
the  debt  of  the  estate.  The  powers  of  the  executor  under  the 
will  were  known  to  the  corporation  of  which  he  was  the  chief 
officer.  We  think  the  learned  master  was  right  in  holding  that 
the  interest  credits  were  applicable  to  the  debt  for  which  the 
stock  was  pledged,  and  that  the  amounts  received  by  the  widow 
were  not  a  lien  on  the  stock,  or  a  debt  of  the  estate. 

On  the  28th  of  March,  1889,  the  corporation  made  an  assign- 
ment for  the  benefit  of  its  creditors,  and  at  the  time  of  the  final 
decree  its  stock  was  worthless.  The  assignee  was  admitted  to 
defend,  and  it  is  now  claimed  that  a  decree  for  money  is  im- 
proper, because  it  may  affect  injuriously  the  general  creditors. 
It  is  conceded  that,  but  for  the  assignment  and  insolvency  of 
the  corporation,  the  decree  in  this  respect  is  unobjectionable, 
because  it  was  the  plain  duty  of  the  corporation,  under  its  own 
resolutions,  to  issue  the  stock.  But  we  are  unable  to  see  how 
these  can  affect  the  rights  and  liabilities  of  the  original  parties 
to  this  litigation.  The  assignee  succeeded  to  the  defences  of 
the  assignor  and  is  Limited  to  them. 

Decree  affirmed,  and  appeal  dismissed  at  the  cost 
of  the  appellant. 
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TOWNSHIP  OF  McINTYRE  v.  J.  P.  WALSH. 

APPEAL  BY  DBFBNDAJW?  FBOM  THE  COURT  OF  COMMON  PLEAS 
OF  LYCOMING  COUNTY. 

Argued  March  18, 1890— Decided  November  10, 1890. 
[To  be  reported.] 

1.  Implied  contracts  arise  mider  circmnstances  which,  according  to  the 
ordinary  course  of  dealing  and  common  understanding  of  men,  show  a 
mutual  intention  to  contract :  Hertzog  y.  Hertzog,  29  Pa.  465. 

(a)  A  township  clerk,  being  requested  by  the  auditors  to  produce  the 
township  books,  promised  to  appear  before  them  at  a  certain  time. 
At  the  time  appointed  he  failed  to  appear,  and  the  auditors  issued  a 
subpoena  which  he  refused  to  obey. 

(b)  Being  brought  before  them  on  an  attachment,  he  refused  to  produce 
the  books,  whereupon  the  auditors  committed  him  to  jail.  Afterwards 
it  was  agreed  that  he  should  produce  the  books  and  that  the  proceed- 
ings against  him  should  be  dropped : 

2.  A  promise,  upon  the  part  of  the  clerk,  to  reimburse  the  township  for 
its  expenditures  on  account  of  the  services  of  the  auditors  during  the 
time  they  were  endeavoring  to  procure  the  books,  and  the  costs  of  exe- 
cuting the  process  issued  by  them,  could  not  be  implied  in  such  case. 

d.  The  terms  upon  which  the  difficulty  between  the  auditors  and  the  clerk 
was  settled,  excluded  the  idea  of  any  recourse  by  one  party  to  the  other 
for  anything  growing  out  of  or  incident  to  that  difficulty ;  wherefore, 
the  township  could  not  maintain  assumpsit  against  the  clerk  for  said 
expenditures. 

Before  Paxson,  C.  J.,  Stbrbett,  Williams,  McCollum 
and  Mitchell,  JJ. 

No.  100  January  Term  1890,  Sup.  Ct.;  court  below.  No. 
.654  June  Term  1888,  C.  P. 

On  June  2,  1888,  there  was  entered  in  the  court  below,  by 
appeal  from  the  judgment  of  the  city  recorder  of  Williamsport, 
an  action  of  assumpsit,  brought  by  the  township  of  Mclntyre 
against  J.  P.  Wakh,  for  the  recovery  of  certain  costs  and  ex- 
penses incurred  and  paid  by  the  plaintiff.  The  defendant 
pleaded  non-assumpsit,  payment  and  set-off. 

At  the  trial,  on  May  7, 1889,  the  following  facts  were  shown 
upon  the  part  of  the  plaintiff : 
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In  the  year  1885,  the  defendant  was  the  town  clerk  of  the 
plaintiff  township  and  had  the  custody  of  the  township  books. 
Sometime  during  that  year,  D.  C.  Flanagan,  J.  W.  Rogers  and 
S.  C.  Myers  met  and  organized  as  the  board  of  auditors  of  said 
township.  They  had  not  then  filed  with  the  town  clerk  copies 
of  their  oaths  of  ofl&ce,  as  required  by  §  86,  act  of  April  16, 1884, 
P.  L.  558.  Immediately  after  their  organization,  two  of  the 
auditors,  Flanagan  and  Rogers,  went  to  see  the  defendant. 
Rogers  testified  that  the  defendant  agreed  to  meet  with  the 
auditors  the  next  morning,  but  did  not  do  so ;  that  Flanagan 
and  the  witness  then  went  to  see  the  defendant  again,  who  told 
them  that  they  were  not  qualified ;  and  that  the  witness  then 
handed  the  defendant  his  oath  of  office,  and  the  defendant 
agreed  to  meet  them  on  the  succeeding  day.         ' 

On  the  following  day  the  auditors  met,  but  the  defendant  did 
not  meet  with  them.  The  auditors  thereupon  placed  in  the 
hands  of  W.  H.  Van  Wert,  a  constable  of  the  township,  a  sub- 
pcena  commanding  the  defendant  to  appear  before  them.  The 
constable  served  the  subpcena,  but  the  defendant  refused  to 
obey  it.  The  constable  reporting  this  refusal  to  the  auditors, 
they  made  out  an  attachment  against  the  defendant  and  sent 
the  constable  to  execute  it.  He  did  so  and  brought  the  defend- 
ant before  them.  In  response  to  a  demand  for  tiie  production 
of  the  township  books,  the  defendant  said  to  the  auditors :  "  You 
have  gotihe  wrong  Irishman ;  the  wrong  pig  by  the  ear;  I  will 
not  give  up  the  books,  and  you  will  not  audit  them."  After 
sending  the  constable  with  a  search-warrant  to  the  defendant's 
house,  and  receiving  a  report  that  they  could  not  be  found,  the 
auditors  issued  a  commitment  of  the  defendant  to  the  county 
jail,  and  sent  him  to  Williamsport,  the  county  seat,  in  charge  of 
the  constable. 

On  arriving  at  Williamsport,  the  defendant  ask^d  to  see  his 
attorney,  and  the  constable  permitted  him  to  do  so.  An  ar- 
i-angement  was  made  for  a  meeting  the  next  morning,  at  the 
chambers  of  the  president  judge  of  the  county,  with  the  attorney 
of  the  commissioners  of  the  township,  for  the  purpose  of  endeav- 
oring to  effect  an  adjustment  of  the  matter.  At  the  suggestion 
of  the  president  judge,  the  township  auditors  were  telegraphed 
for,  to  come  to  Williamsport.  They  did  so,  but  before  their  ar- 
rival counsel  had  agreed  on  a  settlement,  to  the  effect  that  the 
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proceedings  by  the  auditors  against  the  defendant  should  be 
dropped,  and  that  he  should  return  home  and  deliver  up  the 
bookis  to  them.  The  defendant  having  complied  with  his  part 
of  the  arrangement,  he  was  discharged  from  arrest. 

The  auditors  then  entered  on  the  book,  containing  their  re- 
port, a  charge  against  the  defendant  of  the  costs  and  expenses 
incurred  in  their  proceedings,  with  an  itemized  statement  there- 
of ;  the  items  consisting  of  the  costs  of  the  service  of  the  sub- 
poena, the  attachment,  the  search-warrant  and  the  commitment ; 
the  expenses  of  the  auditors  for  railroad  fare  to  Williamsport, 
and  the  compensation  of  the  auditors  for  the  time  spent  by 
them  in  their  efforts  to  obtain  the  books  from  the  defendant. 

At  the  close  of  the  testimony  for  the  plaintiff,  the  defendant 
offering  no  testimony,  the  court,  Mbtzgab,  P.  J.,  after  refus- 
ing a  motion  for  a  compulsory  nonsuit,  charged  the  jury  in  part 
as  follows : 

The  auditors  proceeded  legally  under  this  section  of  the  act 
of  assembly :  [Here  the  court  read  §  60,  act  of  April  15,  1884, 
P.  L.  546,  extended  to  township  auditors  by  §  105  of  the  same 
act] 

Now,  they  had  a  right  to  issue  all  the  processes  that  the  Court 
of  Common  Pleas  could  issue,  to  get  possession  of  these  books 
and  papers.  Consequently,  if  the  man  refused  to  answer  the 
subpoena,  they  had  the  right  to  issue  an  attachment  and  commit 
him  for  contempt.  "And  such  subpoena  and  attachment,"  etc. 
We  take  it  that  that  last  clause  is  mandatory  upon  the  coroner 
or  sheriff  to  serve  the  writs.  It  does  not  follow  that  the  service 
may  not  be  made  by  some  other  officer,  although  he  could  not 
be  compelled  to  make  it 

[You  will  observe  that  there  is  more  in  this  than  the  simple 
fact  of  his  refusal  to  appear.  He  had  agreed  to  appear.  It 
was  in  consequence  of  that  that  the  delay  occurred.  Hence, 
you  may  be  justified  in  finding  that  there  was  an  implied  prom- 
ise to  pay  these  costs,  resulting  from  his  promise  to  appear  there 
and  his  failure  to  do  so,  in  consequence  of  which  these  costs 
became  necessary.]  ' 

We  are  asked  by  the  counsel  for  the  defendant  to  charge  the 
jury: 

1.  The  plaintiff  is  not  entitled  to  recover  in  this  action,  unless 
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the  evidence  shows  an  assumpsit,  or  promise  of  the  defendant 
to  pay,  either  express  or  implied. 

Answer :  This  point  we  answer  in  the  aflSrmative,  with  this 
qualification ;  that  the  implied  promise  may  arise  from  a  cer- 
tain state  of  facts  existing,  from  which  you  may  reasonably  in- 
fer that  he,  as  a  matter  of  law,  is  bound  to  pay.  For  instance, 
the  man  agreed  to  appear  and  did  not  appear,  and  in  consequence 
of  that  these  damages  were  incurred ;  then  it  would  be  a  mat- 
ter from  which  you  could  infer  a  promise. 

2.  There  is  no  evidence  before  you  to  prove  an  express  prom- 
ise of  the  defendant. 

Answer :  We  affirm  that.  I  believe  there  is  no  expressed 
promise  of  the  defendant  to  pay  these  costs.  That,  however,  is 
not  necessary,  if  the  circumstances  are  such  as  you  may  imply 
a  promise  from. 

8.  The  evidence  before  you  is  not  sufficient  to  raise  an  implied 
promise  of  the  defendant  to  pay. 

Answer :  This  we  cannot  affirm,  because  it  is  for  you  to 
determine  whether  or  not  there  is  sufficient  evidence  to  infer 
an  implied  promise.* 

15.  The  various  processes  issued  against  the  defendant  by  the 
auditors  of  Mclntyre  township,  which  are  in  evidence  befoi-e 
you,  were  some  of  them  issued  illegally  and  without  authority 
of  law,  namely,  the  search-warrant  and  commitment ;  and  the 
others,  namely,  the  subpoena  and  attachment,  were  served  and 
executed  illegally  and  in  a  manner  unauthorized  by  law,  namely 
by  a  constable ;  and  the  said  auditors  were  therefore  trespass- 
ers throughout,  and  the  said  township  cannot  recover  in  this 
action  from  the  defendant  pay  for  the  very  time  which  the 
said  auditors  so  spent  in  committing  trespasses  against  the  de- 
fendant. 

Answer :  We  have  already  answered  that  point  by  saying  to 
you  that  we  think  the  auditors  had  power  to  issue  these  legal 
processes,  unless  it  might  be  the  search-warrant.  They  had  a 
perfect  right  to  serve  them  in  the  manner  in  which  they  did. 
It  seems  there  was  no  force  used.  The  books  were  refused. 
There  was  no  question  about  their  being  at  his  house  on  his 
own  admission.  But  it  might  not  have  been  a  case  which  jus- 
tified a  search-warrant ;  therefore,  the  amount  charged  for  the 
search-warrant,  $1.00,  ought  not  to  be  allowed ;  but  this  would 
Vol.  oxxxvri — 20 
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not  make  them  trespassers  in  the  whole  proceeding.  The 
other  proceedings  were  legal ;  the  subpoena,  attachment  and 
commitment,  if  you  believe  the  evidence  on  the  part  of  the 
plaintiff. 

16.  Under  all  the  evidence,  your  verdict  should  be  for  the 
defendant. 

Answer :  We  cannot  affirm  this  point,  because  the  evidence 
is  for  you.® 

The  plaintiff,  on  his  part,  has  submitted  the  following  points: 

1.  If  the  jury  believe  from  all  the  evidence  that,  in  order  to 
protect  the  interest  of  the  township  of  Mclntyre,  the  plaintiff 
paid  the  costs  and  expenses  incurred  through  the  arrest,  etc., 
of  the  defendant,  judgment  should  be  for  the  plaintiff  for  the 
said  costs  and  expenses. 

Answer :  We  affirm  this,  with  this  qualification ;  if  you  find 
from  the  evidence  that  he  agreed  to  come  there  and  did  not 
come,  and  then  made  it  necessary  for  the  issuing  of  this  attach- 
ment by  reason  of  his  not  doing  as  he  agreed  to.  Because,  if 
he  had  not  agreed,  the  officers  would  not  have  assembled  and 
would  have  been  saved  all  this  trouble.® 

The  jury  returned  a  verdict  for  the  plaintiff  for  $27.88.  Mo- 
tions in  arrest  of  judgment  and  for  a  new  trial  having  been 
refused,  judgment  was  entered  on  the  verdict,  when  the  defend- 
ant took  this  appeal,  assigning  for  error,  inter  alia : 

3.  The  part  of  the  charge  embraced  in  [  ]  ' 

4,  8.  The  answers  to  defendant's  points.*  * 
9.  The  answer  to  plaintiff's  point.® 

Mr.  T.  M,  B.  Sicks^  for  the  appellant : 

1.  This  action  was  brought  to  recover  the  costs  of  proceed- 
ings to  get  from  the  defendant  the  books  which  the  alleged 
auditors  claimed  the  defendant  had.  While  it  is  in  evidence 
that  the  defendant  said  to  one  of  them  that  he  would  appear 
before  them  at  a  certain  time,  that  promise,  not  coupled  with 
any  agreement  to  produce  the  books,  gives  no  ground  for  im- 
plying a  promise  to  pay  the  costs  which  those  parties  made  to 
get  the  books.  The  defendant  never  manifested,  by  act  or 
word,  any  intention  to  pay  these  costs.  On  the  contrary, 
his  whole  conduct  mai)ifested  an  intention  not  to  pay  them. 


Digitized  by  LjOOQIC 


Pa.l  McINTYRE  TP.  v.  WALSH.  307 

Arguments. 

There  could  be,  therefore,  no  implied  contract  to  pay  them  : 
Hertzog  v.  Hertzog,  29  Pa.  465,  468. 

2.  If  any  contract  at  all  can  be  raised  here,  it  must  be  a 
constructive  one.  "  Constructive  contracts  are  fictions  of  law, 
adopted  to  enforce  legal  duties  by  actions  of  contract,  where 
no  proper  contract  exists,  express  or  implied:"  Hertzog  v. 
Hertzog,  29  Pa.  465.  But  certainly,  fictions  of  law  are  for  the 
court  to  decide,  and  not  the  jury.  Again ;  as  the  defendant 
offered  no  evidence,  and  the  testimony  for  the  plaintiff  was 
uncontradicted,  the  court  was  bound  to  declare  its  legal  effect: 
Johnston  v.  Gray,  16  S.  &  R.  361 ;  Wannamaker  v.  Burke,  111 
Pa.  423 ;  McFall  v.  Ice  Co.,  123  Pa.  253.  But  there  is  no 
principle  of  law  fixing  the  defendant's  liability  in  this  instance. 
The  expenses  sought  to  be  recovered  are  really  costs,  in  the 
most  technical  sense  of  the  term;  and,  as  there  is  no  act  of 
assembly  providing  for  the  payment  of  the  costs  of  such  pro- 
ceedings, they  cannot  be  recovered :  Commonwealth  v.  Com- 
missioners, 8  S.  &  R.  161 ;  Stewart  v.  Baldwin,  1  P.  &  W.  461. 

Mr.  F.  P.  Oummings^  for  the  appellee  : 

1.  As  Walsh  failed  to  meet  the  auditors,  after  having  prom- 
ised to  do  so  in  answer  to  their  demand  for  the  books,  for  two 
days  in  succession,  the  court  was  justified  in  instructing  the 
jury  that  they  might  find  from  this  an  implied  promise  to  pay 
the  costs  incurred  by  reason  of  his  default.  But  he  was  the 
town  clerk,  and,  as  such,  the  legal  custodian  of  the  books  of 
the  township,  and  was  under  a  legal  obligation  to  produce  the 
books  upon  demand  of  the  oflScers.  On  breach  of  that  legal 
obligation,  he  was  answerable  in  assumpsit  for  the  consequen- 
tial damages  resulting  therefrom :  1  Chitty's  PL,  13th  Am. 
ed.,  135. 

2.  Under  §  105,  act  of  April  15, 1834,  P.  L.  556,  the  auditors 
had  the  same  powers  as  the  Courts  of  Common  Pleas,  to  en- 
force the  production  of  books,  etc.  While  they  could  not 
sentence  the  offender  for  costs,  as  the  courts  could,  they  could 
adjudge  the  costs  against  him.  This  they  did  by  entering  an 
itemized  statement  of  them  upon  the  official  records.  The 
costs  so  adjudged  became  a  legal  charge  upon  the  defendant, 
and  as  the  township,  to  protect  her  interests,  paid  them,  she 
may  have  assumpsit  for  their  recovery :  Hogg  v.  Longstreth, 
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97  Pa.  265.  The  defendant  cannot  complain  of  the  submission 
to  the  jury,  for  the  court  ought  to  have  given  binding  instruc- 
tions for  the  plaintiff. 

Opinion,  Mb.  Justice  McCollum  : 

The  auditors  of  Mclntyre  township,  in  the  county  of  Ly- 
coming, requested  the  appellant,  who  was  the  town  clerk,  to 
produce  before  them  at  their  meeting  in  January,  1886,  the 
books  and  papers  of  the  township  in  his  possession,  and  he 
promised,  but  failed  to  comply  with  their  request.  When  he 
was  invited  to  attend  their  adjourned  meeting,  he  claimed  that 
they  were  not  qualified  as  township  auditors,  and  declined  to 
appear.  They  then  issued  a  subpoena,  which  was  duly  served 
on  him,  and,  as  he  did  not  obey  it,  they  sent  out  an  attachment, 
on  which  he  was  brought  into  their  presence.  They  wanted 
the  books  and  papers,  but  he  did  not  bring  them ;  so  they  is- 
sued a  search-warrant,  armed  with  which  the  constable  hastened 
to  his  house,  and  made  diligent  search  for  them.  The  appellant 
declared  that  they  should  not  have  the  books  and  papers,  and 
assured  them  that  they  had  "  the  wrong  pig  by  the  ear ; " 
whereupon,  they  concluded  to  commit  him  for  contempt,  and 
made  out  and  placed  in  the  hands  of  the  constable  their  warrant 
for  that  purpose.  By  virtue  of  this  warrant,  the  constable  con- 
veyed the  appellant  to  Williamsport,  where  an  arrangement 
was  effected  by  which  he  was  to  produce  the  books  and  papers 
before  the  auditors,  and  they  were  to  abandon  the  proceedings 
against  him.  The  auditors  were  summoned  to  Williamsport 
by  their  counsel,  but  the  settlement  was  completed  before  their 
arrival  there,  and  they  approved  it. 

In  1888,  the  township  brought  this  suit  to  recover  the  fees 
of  the  auditors  for  the  time  it  is  alleged  they  spent  in  trying  to 
obtain  the  books  and  papers,  their  expenses  in  going  to  and  re- 
turning from  Williamsport,  and  reasonable  compensation  for 
the  services  of  the  constable  in  the  execution  of  the  several 
writs  issued  by  them.  In  the  settlement  between  the  auditors 
and  the  appellant,  nothing  was  said  about  costs  and  expenses, 
and  it  is  not  pretended  that  he  ever  promised  to  pay  them. 
There  is  no  evidence  of  a  demand  upon  him  for  their  payment, 
or  of  any  notice  to  him  of  a  claim  that  he  was  liable  for  them, 
until  he  appeared  in  answer  to  the  summons  in  this  action. 
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The  case  was  submitted  on  the  theory  that  these  accrued  in 
consequence  of  his  failure  to  produce  the  books  and  papers  be- 
fore the  auditors  at  their  first  meeting,  as  he  had  promised  to 
do,  and  that  he  ought  therefore  to  pay  them.  The  learned 
judge  instructed  the  jury  that  they  might  imply  from  the  facts 
recited  a  promise  by  the  appellant  to  pay  the  township  the  fees 
and  expenses  claimed.  Implied  contracts  arise  under  circum- 
stances which,  according  to  the  ordinary  course  of  dealing  and 
common  understanding  of  men,  show  a  mutual  intention  to 
contract:  Hertzog  v.  Hertzog,  29  Pa.  465.  No  facts  or  cir- 
cumstances appear  in  this  case  from  which  a  promise  to  pay 
the  costs  and  expenses  in  question  can  be  implied.  There  is 
no  evidence  which  will  justify  an  inference  that  it  was  intended 
by  the  parties  that,  if  the  appellant  failed  to  attend  the  first 
meeting  of  the  auditors,  he  should  pay  to  the  township  their 
fees  for  that  day.  If  any  liability  accrued  after  that  date,  it 
was  because  of  his  refusal  to  obey  their  subpoena,  and  there  is 
no  element  of  contract  in  that.  The  terms  of  the  settlement 
exclude  the  idea  of  any  recourse  by  one  party  to  the  other 
for  anything  growing  out  of  or  incident  to  their  diflBculty. 

We  do  not  approve  the  conduct  of  the  appellant,  but  we  de- 
cide that,  upon  the  facts  disclosed  by  the  evidence,  an  action 
of  assumpsit  cannot  be  maintained  by  the  township  against 
him,  for  the  fees  and  expenses  of  the  auditors,  or  the  services 
of  the  constable. 

The  judgment  is  reversed. 


JACOB  ULMER  v.  WILLIAM  RYAN  ET  AL. 

APPEAL  BY  PLAINTIFF  FROM  THE  COURT  OF  COMMON  PLEAS 
NO.  8  OF  PHILADELPHIA  COUNTY. 

Argued  Marcn  25,  1890~Decided  November  10, 1800. 

(a)  On  August  8,  1881,  the  defendants,  at  Dubuque,  authorized  a  broker 
in  Chioago  to  •*  offer  five  car  loads  of  fully  cured  pickled  shoulders,  aver- 
age not  above  twelve  pounds,  at  not  below  six  and  one  half  cents,  f .  o. 
b.  Dubuque. "  On  August  5th,  the  plaintiff,  at  Pottsville,  telegraphed  to 
the  broker  to  '*  buy  two  cars  s.  p.  shoulders  if  choice  seven." 
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(b)  On  August  9th,  the  broker  informed  the  defendants  that  he  had  sold 
two  car  loads  of  sweet-pickled  shoulders  **  at  6.85  f.  o.  b.  Dubuque/* 
and  requested  them  to  send  the  same  to  his  order  at  Pottsville.  The 
shouldei-s  were  shipped,  and  a  bill  of  lading  describing  the  meat  as 
••  sweet-pickled  shoulders"  was  forwarded  to  the  bix)ker,  who  reported 
the  purchase  and  consignment  to  the  plaintiff. 

(c)  The  bill  of  lading  was  indorsed  by  the  broker,  and  forwarded  with  a 
draft  on  the  plaintiff  for  the  price,  which  was  paid.  Before  the  meat 
was  shipped  it  was  inspected  and  found  to  be  in  good  condition.  When 
it  reached  Pottsville,  it  was  spoiled  and  found  to  be  unmerchantable. 
The  defendants  had  no  knowledge  of  the  plaintiff^s  telegram  to  the 
broker  at  Chicago : 

1.  In  such  case,  the  telegram  was  not  a  part  of  the  contract  sued  upon,  nor 
an  element  in  the  decision  of  the  cause ;  there  was  no  implied  warranty 
of  the  meat ;  the  broker,  when  he  bought,  was  acting  for  the  plaintiff, 
but  when  he  sold,  he  was  acting  for  the  defendants,  and  the  rule,  that 
notice  to  the  agent  is  notice  to  the  principal,  had  no  application :  Ryan 
V.  Ulmer,  108  Pa.  332. 

Before  Paxson,  C.  J.,  Gbbbn,  Clabk,  McCollum  and 

MiTCHBLL,  JJ. 

No.  55  July  Term  1889,  Sup.  Ct. ;  court  below,  number  and 
term  not  given. 

In  November,  1881,  Jacob  Ulmer  brought  assumpsit  against 
William  Ryan  and  Thomas  J.  Ryan,  trading  as  William  Ryan 
&  Son.     Issue. 

At  a  trial  of  the  case  on  November  20,  1888,  there  was  a 
verdict  for  the  plaintiff  for  $1,289.50.  The  judgment  entered 
thereon,  however,  was  reversed  on  error  to  No.  290  January 
Term  1884,  Sup.  Ct.,  with  a  venire  de  novo :  Ryan  v.  Ulmer, 
108  Pa.  832. 

At  the  second  trial,  on  January  16, 1889,  the  facts  indicated 
in  the  syllabus  hereof,  and  sufficiently  appearing  in  the  opinion 
of  the  Supreme  Court,  were  shown,  when  Finletter,  P.  J., 
charged  the  jury  in  part  as  follows : 

There  is  but  a  single  question  of  law  upon  which  it  is  my 
duty  to  instruct  you,  and  that  is,  how  the  contract  is  to  be  con- 
sidered by  the  jury.  This  instruction  it  is  your  duty  to  take 
from  the  court  without  question. 

[The  contract  under  which  these  shoulders  were  purchased 
and  delivered,  is  as  follows:  "You  may  offer  15 ve  car  loads 
fully  cured  pickled  shoulders  free  on  board  of  the  cars  at  Du- 
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buque."]  ^  [The  defendants,  by  this  contract,  were  bound  to 
■deliver  fully  cured  pickled  shoulders  on  board  of  the  cars  at 
Dubuque.  If  they  did  this,  they  filled  all  the  conditions  of 
their  contract,  and  the  verdict  should  be  for  the  defendants.]  * 
If  they  did  not,  the  verdict  should  be  for  the  plaintiff. 

The  plaintifif  has  shown  that  the  shoulders  arrived  in  refrig- 
erator cars  which  were  properly  filled  with  ice ;  that  they  were 
properly  used  and  treated,  and  that  in  a  day  or  so  they  were 
found  to  be  spoiled ;  that  the  treatment  which  they  received, 
after  their  arrival  at  Pottsville,  could  not  have  injured  them,  or 
produced  the  condition  in  which  they  were  found  in  the  smoke- 
house. The  plaintiff  has  also  given  evidence,  the  purpose  of 
which  is  to  show  that  if  the  shoulders  had  been  fully  cured 
pickled,  they  would  not  have  spoiled.  If  this  evidence  does  not 
satisfy  you  that  the  shoulders  were  not  in  proper  condition  at 
the  time  they  were  put  upon  the  cars  at  Dubuque,  you  need  not 
inquire  further,  and  your  verdict  should  be  for  the  defendants. 
On  the  other  hand,  if  you  are  so  satisfied,  you  will  consider 
the  evidence  given  by  the  defendants.  They  have  shown  that 
the  shoulders  were  properly  inspected,  one  by  one,  at  the  time 
they  were  shipped  at  Dubuque In  addition  to  the  evi- 
dence of  inspection,  the  defendant  has  given  evidence  the  ob- 
ject of  which  is  to  show  that  the  shoulders  were  spoiled  by  the 
manner  in  which  they  were  treated,  in  their  transit  from  Du- 
buque to  Pottsville,  and  also  especially  by  the  manner  of  their 
treatment  by  the  plaintiff  and  his  workmen 

How  salted  meat  should  be  treated  in  transportation,  or 
atoi*age,  or  in  process  of  being  smoked,  is  a  matter  about  which 
the  jury  must  rely  upon  the  evidence  of  experts.  [All  the 
proper  evidence  in  this  case  must  have  reference  to  and  show 
the  condition  of  the  shoulders  when  they  were  placed  upon 
the  cars  at  Dubuque ;  and  it  must  show  that  at  that  time  they 
were  or  were  not  fully  cured  pickled  shoulders.]  ^  If  the  evi- 
dence satisfies  you  that  they  were  not,  then  your  verdict  should 
be  for  the  plaintiff,  for  the  amount  of  damages  which  he  has 
shown  you  by  the  evidence  to  have  suffered,  and  with  interest 
to  the  present  time.  [If,  however,  you  are  satisfied  that  at 
the  time  they  were  shipped  at  Dubuque  they  were  fully  cured 
pickled  shoulders,  then  your  verdict  should. be  for  the  de 
fendants.]  * 
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The  plaintiff  requests  the  court  to  charge : 

1.  The  plaintiff  ordered  "two  cars  of  s.  p.  shoulders,  if 
choice,  seven,"  and  R.  W.  Roloson  accepted  this  offer  on  be- 
half of  William  Ryan  &  Son,  for  whom  he  was  agent  to  selU 
and  the  defendants  shipped  the  shoulders  in  pursuance  thereof. 
The  defendants  were  bound  to  ship  choice  s.  p.  shoulders,  and 
if  the  jury  find  that  these  shoulders  when  the  title  thereto 
vested  in  the  plaintiff  were  not  choice,  then  their  verdict  must 
be  for  the  plaintiff. 

Answer:  Refused.* 

2.  These  shoulders  were  shipped  by  defendants  to  order  of 
R.  W.  Roloson,  Pottsville,  Pa.,  and  he  indorsed  the  bill  of  lad- 
ing therefor,  and  then  attached  it  to  a  draft  for  the  price  of 
the  shoulders  which  he  drew  upon  the  plaintiff,  and  sent  them 
to  the  Pennsylvania  National  Bank  at  Pottsville,  Pa.,  for  col- 
lection where  the  draft  was  paid  by  plaintiff  on  August  19, 
1881,  and  the  bill  of  lading  then  delivered  to  him.  If  the  jury 
find  that  William  Ryan  &  Son  retained  the  control  of  the  two 
cars  of  shoulders,  until  the  payment  of  the  draft,  then  the  title 
to  the  shoulders  did  not  vest  in  the  plaintiff  until  the  payment 
of  the  draft ;  and  if  the  meat  was  not  in  good  condition  and 
choice  meat  on  that  day,  the  verdict  must  be  for  the  plaintiff. 

Answer:  Refused.® 

— The  jury  returned  a  verdict  in  favor  of  the  defendants. 
A  rule  for  a  new  trial  having  been  discharged,  judgment  was 
entered,  when  the  plaintiff  took  this  appeal,  assigning  as  error : 

1-4.  The  portions  of  the  charge  embraced  in  [  ]  ^  *®  * 

6,  6.  The  answers  to  the  plaintiff's  points.*  • 

Mr,  Rudolph  M.  Schick  and  Mr.  Richard  P.  White^  for  the 
appellant. 

Counsel  cited:  Reed's  App.,  34  Pa.  207;  Houseman  v.  Build- 
ing Ass'n,  81  Pa.  256;  HoUoway  v.  Jacoby,  120  Pa.  583. 

Mr.  J,  Willis  Martin  and  Mr.  BenJ.  P.  Wilson^  for  the 
appellees. 

Counsel  cited:  Ryan  v.  Ulmer,  108  Pa.  882;  Shisler  v. 
Baxter,  109  Pa.  443;  Kirk  v.  Nice,  2  W.  867;  Port  Carbon 
Iron  Co  V.  Groves,  68  Pa.  149 ;  Whitaker  v.  Eastwick,  76  Pa- 
229 ;  Warren  v.  Philadelphia  Coal  Co.,  83  Pa.  437. 
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Opinion,  Mb.  Justice  McCollum  : 

The  parties  to  this  action  were  dealers  in  pork,  the  appellant 
at  Pottsville,  Pa.,  and  the  appellees  at  Dubuque,  Iowa.  On 
the  8d  of  August,  1881,  the  latter  authorized  Roloson,  a  pro- 
vision broker  in  Chicago,  to  "  offer  five  car  loads  of  fully  cured 
pickled  shoulders,  average  not  above  twelve  pounds,  at  not 
below  six  and  one  half  cents,  f.  o.  b.  Dubuque."  On  the  9th 
of  August,  he  informed  them  that  he  had  sold  two  cars  of 
sweetrpickled  shoulders  "at  6.86,  f.  o.  b.  Dubuque,"  and  re- 
quested them  to  send  the  same  to  his  order  at  Pottsville.  The 
shoulders  were  shipped  as  he  directed,  and  the  bill  of  lading 
was  sent  to  him.  He  reported  this  purchase  and  consignment 
to  appellant,  and  indorsed  and  sent  to  him  the  bill  of  lading 
accompanied  by  a  draft  for ^ the  price.  The  invoice  received 
by  the  appellant,  before  he  paid  the  draft,  described  the  meat 
as  "  sweet-pickled  shoulders." 

In  this  transaction,  Roloson  was  the  agent  of  both  parties  ; 
he  sold  for  the  appellees,  and  bought  for  the  appellant.  When 
this  case  was  here  before,  108  Pa.  382,  it  was  held  that  the 
facts  above  recited  constituted  a  sale  of  sweet-pickled  shoulders 
deliverable  on  board  the  cars  at  Dubuque,  and  that  there  was 
no  implied  warranty  of  quality  in  it.  This  is  conclusive  of  all 
the  questions  now  discussed,  except  such  as  arise  from  appel- 
lant's telegram  to  Roloson,  on  the  5th  of  August.  There  was 
no  claim  on  the  first  trial  that  the  appellant  had  ordered  or 
was  entitled  to  receive  choice  sweet-pickled  shoulders,  and  the 
appellees  were  not  informed  of  such  claim  until  nearly  eight 
years  after  the  sale.  It  now  appears  that  on  the  5th  of  Au- 
gust, 1881,  the  appellant  authorized  Roloson,  by  telegram,  to 
"  buy  two  cars  s.  p.  shoulders  if  choice  seven,"  and  it  is  con- 
tended that  **  seven  "  refers  to  the  price,  and  *'  choice  "  to  the 
quality,  of  the  pork.  Assuming  that  this  is  a  correct  interpre- 
tation of  the  telegram,  we  are  to  consider  whether  the  obliga- 
tion of  the  vendors  was  enlarged  by  it. 

It  distinctly  appears  in  the  evidence  produced  by  the  appel- 
lant that  he  bought  "  sweetrpickled  shoulders  at  6.85,"  and  not 
choice  sweetrpickled  shoulders  at  seven ;  that  the  sale  was  at 
Dubuque,  and  completed  by  delivery  on  board  the  cars  there, 
and  that  he  had  notice  of  its  terms  by  his  correspondence  with 
Roloson,  and  the  invoice  in  his  possession  when  he  paid  the 
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draft.  In  the  presence  of  these  facts,  a  telegram  which  the 
vendor  never  saw  or  heard  of  until  the  second  trial,  and  which 
the  appellant  and  his  agent  knew  did  not  enter  into  the  sale, 
fcannot  be  allowed  the  effect  now  claimed  for  it.  It  was  not  a 
part  of  the  contract  sued  upon,  or  an  element  in  the  decision 
•of  the  cause.  It  was  well  said  by  the  learned  judge  of  the  court 
below  that  *'  Roloson  was  the  agent  of  both  parties.  When  he 
bought,  he  was  acting  for  the  plaintiff ;  when  he  sold  he  was 
acting  for  the  defendants.  His  evidence  shows  wherein  each 
•of  the  parties  was  responsible  for  his  actions."  The  rule  that 
notice  to  the  agent  is  notice  to  the  principal  has  no  application 
to  the  facts  of  this  case,  and  neither  party  can  take  anything 
by  it.  If  the  appellees  had  constructive  notice  of  the  appel- 
lant's telegram,  he  had  like  notice  of  the  instructions  Roloson 
received  from  them. 

The  judgment  is  aflSrmed. 


DELAWARE  ETC.  R.  CO.  v.  NEWTON  COAL  M.  CO. 

APPEAL  BY  DEFENDANT   FBOM  THE  COURT  OP  COMMON  PLEAS 
OP  LUZERNE  COUNTY. 

Argiied  October  81,  1890— Decided  November  10, 1890. 

On  a  bill  in  eqaity  filed  by  a  railroad  company  to  enjoin  the  defendant 
from  the  erection  of  a  building  within  the  company's  right  of  way,  the 
plaintifTs  title  being  legal  and  disputed  by  the  defendant,  it  is  error  to 
award  a  preliminary  injunction  until  the  disputed  right  shall  be  tried 
at  law. 

Before  Paxson,  C.  J.,  Green,  Clark,  Williams,  Mc- 
<;oLLUM  and  Mitchell,  J  J. 

No.  46  Januaiy  Term  1891,  Sup.  Ct. ;  court  below,  No.  10 
October  Term  1890,  C.  P.  in  Equity. 

On  August  1, 1890,  the  Delaware,  Lackawanna  &  Western 
Railroad  Company  filed  a  bill  in  equity  against  the  Newton 
Coal  Mining  Company,  averring  that  the  defendant  company, 
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at  a  point  about  350  feet  northward  from  the  fi'eight  station  of 
the  plaintiff  company,  at  Pittston  borough,  had  made  an  exca- 
vation and  begun  the  building  of  the  foundation  of  an  engine 
house  for  driving  the  fan  connected  with  defendant's  mines, 
which  excavation  and  foundation  were  within  the  lines  of 
plaintiff  company's  appropriation  for  right  of  way ;  praying 
for  an  injunction. 

A  motion  by  the  plaintiff  for  a  preliminary  injunction  was 
heard  on  August  6, 1890.  The  plaintiff's  affidavits  were  to  the 
effect  that  the  defendant's  excavation  and  foundation  wei-e 
within  the  railroad  appropriation,  which  however,  was  not  de- 
fined by  marked  boundaries,  but  the  point  had  been  used  for  a 
considerable  length  of  time  as  a  place  for  teams  to  drive  in 
and  out  to  load  and  unload  freight.  The  affidavits  of  the  de- 
fendant alleged  in  general  terms  that  the  land  in  controversy 
was  not  within  the  plaintiff's  right  of  way,  but  belonged  to  the 
defendant  and  had  been  occupied  by  it  and  its  predecessors  in 
title  for  a  long  period,  as  a  place  for  piling  lumber,  ties,  etc. 

On  August  22,  1890,  the  court.  Rice,  P.  J.,  filed  an  opinion 
in  part  as  follows  : 

The  allegation  that  the  land  belongs  to  the  defendant  must 
be  taken  and  considered  in  connection  with  the  deed  under 
which  she  claims  title,  and  from  the  deed  it  appears  that  the 
right  of  way,  as  granted  and  conveyed  by  Samuel  Benedict,  is 
recognized  and  expressly  reserved.  Where,  then,  is  the  plaint- 
iff's right  of  way?  In  the  absence  of  monuments  on  the 
ground,  drafts  of  surveys  exhibiting  the  original  location  would 
be  evidence,  and,  according  to  the  company's  map  recorded  in 
its  book  of  drafts  of  rights  of  way,  the  point  in  controversy  is 
not  only  within  the  sixty  feet  to  which  the  company  was  en- 
titled by  law,  and  the  grant  from  Samuel  Benedict,  to  appro- 
priate, but  within  the  lines  of  the  land  actually  appropriated. 
It  was  not  necessary  to  mark  off  the  land  by  permanent  monu- 
ments, nor  to  cover  it  with  railroad  tracks. 

The  plaintiff  shows  by  affidavits  that  it  has  been  used  for  a 
considerable  length  of  time  as  a  place  for  teams  to  drive  in 
and  out,  to  load  and  unload  freight.  It  is  also  alleged  that,  as 
early  as  1860  and  continuing  until  1880,  two  switches  were 
located  across  the  ground  where  the  foundation  of  the  struc- 
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ture,  proposed  to  be  erected  by  defendant,  now  stands.  The 
plaintiff  does  not  deny  that  the  defendant  and  her  predecessors 
have  from  time  to  time  piled  lumber  and  other  materials  on 
the  land,  but  alleges  that  she  has  from  time  to  time  removed 
such  obstructions  from  the  right  of  way,  after  being  notified  to 
do  so.  If  the  land  is  within  the  lines  of  the  company's  appro- 
priation, the  use  of  the  land  from  time  to  time,  in  the  manner 
described  by  the  defendant  and  her  predecessors,  would  not 
give  title. 

To  establish  the  true  location  of  a  railroad  in  Pennsylvania 
is  a  matter  peculiarly  within  the  power  of  the  railroad  com- 
pany. There  is  not,  and  never  has  been,  any  requirement  that 
the  location  should  be  anywhere  filed  or  recorded  for  the  bene- 
fit of  parties  interested :  Phila.  etc.  R.  Co.  v.  Obert,  109  Pa. 
193,  204.  Therefore,  we  do  not  think  the  defendant,  or  those 
from  whom  she  derived  title,  can  claim  to  be  purchasers  with- 
out notice.  They  had  notice  of  the  grant  from  Samuel  Bene- 
dict, although  not  recorded,  and  recognized  its  validity.  In- 
quiry would  have  given  them  information  as  to  the  extent  of 
the  plaintiff's  appropriation  under  that  grant,  if  they  did  not 
know  it  otherwise.  In  the  absence  of  monuments  on  the 
ground  marking  the  lines,  we  do  not  think  they  had  a  right  to 
presume,  without  inquiry,  that  the  plaintiffs  appropriation 
under  the  grant  included  less  than  the  law  would  allow  them 
to  take. 

Reserving  the  expression  of  any  further  opinion  upon  the 
merits  of  the  case,  until  final  hearing,  we  conclude  that  it  is  a 
proper  case  for  the  application  of  the  principle  enunciated  in 
Rhea  v.  Forsyth,  37  Pa.  607  :  "  Where  the  emergency  is  press- 
ing, and  the  injunction  affidavits  disclose  a  prima  facie  right 
in  the  plaintiff,  the  proper  practice,  I  apprehend,  is  for  the 
court  to  interfere  by  special  injunction  and  stay  the  defendant's 
hand,  until  the  right  can  be  tried  at  law.  If  the  plaintiff  will 
not  bring  his  suit  at  law  within  a  reasonable  time,  or  faUs  to 
maintain  it,  the  special  injunction  can  be  dissolved.  But  if, 
without  unreasonable  delay,  he  succeeds  in  establishing  his 
right,  the  defendant  can  be  heard  on  his  answer  and  proofs, 
and  the  injunction  be  dissolved  or  made  perpetual,  as  may  ap- 
pear equitable  and  just." 

— A  preliminary  injunction  having  been  awarded,  the  de- 
fendant took  this  appeal,  assigning  the  decree  for  error. 
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Mr.  J.  AUon  Davis  (with  him  Mr.  D.  W.  Connolly)^  for  the 
appellant. 

Counsel  cited ;  Khea  v.  Forsyth,  37  Pa.  503 ;  North  Penna. 
Coal  Co.  V.  Snowden,  42  Pa.  488;  Washburn's  App.,  105  Pa. 
484 ;  Sitting's  App.,  105  Pa.  517 ;  Patterson's  App.,  129  Pa. 
109;  Clark's  App.,  62  Pa.  447;  Brown's  App.,  62  Pa.  17; 
Norris's  App.,  64  Pa.  275 ;  Tillmes  t.  Marsh,  67  Pa.  507 ; 
Phila.  etc.  R.  Co.  v.  Obert,  109  Pa.  194. 

Mr.  Andrew  E.  McOlintock  (with  him  Mr.  M.  I.  Oorbett)^  for 
the  appellee. 

Other  than  cases  cited  by  appellant,  counsel  cited :  Mas- 
son's  App.,  70  Pa.  26.;  Minnig's  App.,  82  Pa.  373 ;  Holmes 
V.  Bleaching  Co.,  14  N.  J.  Eq.  835 ;  Carlisle  v.  Cooper,  21  N. 
J.  Eq.  588 ;  Cheesman  v.  Shreve,  87  Fed.  R.  36. 

N 

Peb  Cubiah  : 

This  was  an  appeal  from  the  decree  of  the  court  below  award- 
ing a  preliminary  injunction. 

The  decree  is  reversed,  and  the  injunction  dis- 
solved at  the  costs  of  the  appellees. 


THOMPSON  GLASS  CO.  v.  FAYETTE  FUEL-GAS  CO. 

APPBAL  BY  PLAINTIFF  FROM  THE  COURT  OF  COMMON  PLEAS 
OF  FAYETTE  COUNTY. 

Argued  November  10, 1S90— Decided  November  10, 1800. 

(a)  A  oontract  between  a  nataral-gas  compaoy  and  a  glass-works  com- 
pany provided  that  the  former  should  furnish  gas  for  fuel  to  the  latter, 
for  a  period  of  three  years,  if  its  wells  were  reasonably  capable  thereof, 
saying  to  other  consumers  a  similar  right  of  supply,  and  to  domestic 
consumers,  particularly,  the  first  right  over  manufacturing  companies : 

1.  On  a  bill  filed  by  the  glass  company,  alleging  that  its  works  had  been 
constructed  for  the  use  of  natural  gas  only  as  fuel ;  that  the  gas  com- 
pany had  turned  off  the  supply  of  gas ;  and  that  unless  the  supply  were 
continued  irreparable  injury  would  ensue,  it  was  not  error  to  refuse  an 
interlocutory  decree  in  the  nature  of  a  mandatory  order  upon  the  defend- 
ant to  continue  the  supply. 
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Before  Paxson,  C.  J.,  Sterrett,  Green,  Clark,  Wil- 
liams, McCoLLUM  and  Mitchell,  JJ. 

No.  99  January  Term  1891,  Sup.  Ct. ;  court  below.  No.  162. 
C.  P.  in  Equity. 

On  October  30,  1890,  the  Thompson  Glass  Co.,  Limited^ 
filed  a  bill  in  equity  against  the  Fayette  Fuel-Gas  Co.,  in  which 
it  was  in  substance  averred : 

That  the  plaintiff  was  the  owner  in  fee  of  twelve  acres  of 
land  near  Uniontown,  whereon  were  erected  a  sixteen-pot  flint- 
glass  furnace  and  out-buildings ;  that  said  furnace,  in  its  con- 
struction, was  adapted  to  the  use  of  natural  gas  only  as  a  fuel ; 
that  the  defendant  corporation,  on  April  20,  1889,  entered  into 
a  contract  whereby  it  agreed  to  supply  the  plaintiff's  glass 
works  with  natural  gas  for  fuel  and  illumination  to  an  amount 
suflScient  for  purposes  specified,  for  three  years  from  the  date 
of  the  contract,  "  unless  there  should  be  a  failure  or  a  material 
falling  off  of  the  gas  wells  "  of  the  defendant  company ;  that  in 
accordance  with  said  agreement  the  plaintiff  caused  to  be  paid 
to  the  defendant  company  the  sum  of  four  thousand  dollars, 
which  was  in  full  payment  for  all  gas  required  for  the  full  term 
of  three  yeara  from  the  date  of  said  agreement ;  that,  in  pursu- 
ance of  said  contract,  the  defendant  furnished  the  said  natural 
gas  fpr  fuel  to  the  plaintiff  through  a  system  of  pipes  and  con- 
ductors so  as  to  enable  the  plaintiff  to  conduct  its  said  business ; 
that  the  plaintiff's  works  could  not  be  changed  for  the  use  of 
any  other  fuel,  without  great  and  permanent  loss  to  the  plaintiff; 
that  the  supply  of  gas  in  the  wells  and  territory  of  the  defend- 
ant was  and  always  had  been  sufficient  for  the  purposes  of  the 
contract,  as  well  as  for  the  purpose  of  furnishing  fuel  to  domes- 
tic consumers  who  were  being  supplied  by  the  defendant;  that 
on  October  17,  1890,  the  defendant  without  any  just  cause  and 
in  violation  of  its  contract  began  to  shut  off  the  flow  of  natural 
gas  from  the  plaintiffs  glass  works,  and  continued  to  reduce 
the  supply  until,  on  October  24th,  the  work  at  plaintiff's  fac- 
tory was  stopped,  and  on  October  28th  the  plaintiff  shut  off  the 
supply  entirely ;  that  the  supply  of  natural  gas  was  exclusively 
within  the  defendant's  control,  and  it  was  not  within  the  plaint- 
iff's power  to  influence  the  action  of  the  defendant,  or  to  obtain 
a  supply  of  gas  for  its  furnace  from  any  other  source  or  place 
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than  from  the  defendant.  Averring  irreparable  injury  to  the 
works  and  business  of  the  plaintiff  from  a  continued  cessation 
of  the  suply  of  gas  by  the  defendant,  under  said  contract,  speci- 
fying particularly  the  injuries  which  would  ensue  to  the  plaint- 
iff thereby  and  that  it  could  not  be  adequately  compensated  by 
damages  to  be  recovered  in  an  action  at  law,  the  defendant 
being  greatly  indebted  and  probably  insolvent,  the  bill  prayed 
for  an  injunction  restraining  the  defendant  from  continuing  to 
diminish  or  obstruct  the  supply  of  natural  gas  which  flowed 
through  the  defendant's  lines  to  the  plaintiff's  works  prior  to 
October  17, 1890,  and  for  a  mandator}*^  order  directing  the  de- 
fendant to  open  the  stop-cock  attached  to  its  line  and  permit 
the  flow  of  gas  to  continue  as  before  said  date,  and  for  general 
relief. 

The  contract  of  April  20,  1889,  contained  the  following 
provisions : 

"  As  the  production  of  gas  from  wells  and  the  conveyance 
of  it  over  long  distances  are  subject  to  accidents,  interruptions 
and  failures,  which  cannot  be  foreseen  or  prevented  by  any 
reasonable  expenditures,  watchfulness  or  care,  the  company 
does  not  by  this  contract  undertake  to  furnish  to  the  said  con- 
sumer a  full  and  uninterrupted  supply  of  gas  for  the  period 
named  herein,  but  only  to  furnish  such  supply  and  for  such 
length  of  time,  limited  by  the  term  hereof,  as  the  wells  and 
pipe  lines  of  said  the  Fayette  Fuel-Gas  Company  ai-e  reason- 
ably capable  of,  saving  to  every  other  consumer  upon  said  pipe 
lines  a  similar  right  of  supply,  and  to  domestic  consumers,  par- 
ticularly, the  first  right  of  supply  at  all  times  over  any  and  all 
manufacturing  establishments  being  furnished  gas  for  any 
purpose  by  said  company.  And  it  is  expressly  agreed  by  the 
consumer  that  said  the  Fayette  Fuel-Gas  Company  shall  not 
be  liable  for  any  loss,  damage,  or  injury  that  may  result  from 
any  such  shortage  or  interruption." 

On  the  hearing  of  a  motion  for  a  preliminary  injunction,  on 
October  81, 1890,  the  plaintiff  read  affidavits  in  support  of  the 
averments  of  the  bill.  After  argument,  the  court,  Inghbam, 
P.  J.,  entered  a  decree  refusing  the  interlocutory  deci'ee  prayed 
for,  whereupon  the  plaintiff  took  this  appeal,  assigning  the  re- 
fusal of  said  decree  for  error. 
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Mr.  W.  Q-.  Chiller  and  Mr.  Q-eorge  Shiraa^  Jr.  (with  them 
Mr.  C.  O.  Dickey)^  for  the  appellant. 

Counsel  cited:  Bierbower's  App.,107  Pa.  17;  Earley's  App., 
121  Pa.  496;  Brush  Elec.  Co.'s  App.,  114  Pa.  574;  Kirkpat- 
rick  V.  McDonald,  11  Pa.  887;  Story's  Eq.  J.,  24;  Warner  v. 
McMullin,  181  Pa.  882 ;  Bispham  on  Eq.,  §  400 ;  Kerr  on  Inj., 
§  61 ;  1  High  on  Extra.  Rem.,  §  2. 

Mr.  S.  L.  MeBtrezat  (with  him  Mr.  8.  E.  Moing)^  for  the 
appellee. 

That  the  decree  prayed  for  was  not  preventive,  but  manda- 
tory, and  therefore  was  properly  refused,  counsel  cited :  High 
on  Inj.,  §  14 ;  Machine  Works  v.  Railway  Co.,  20  N.  J.  Eq. 
879;  Washington  Univereity  v.  Green,  1  Md.  Ch.  97;  Waring 
V.  Cram,  1  Pars.  526 ;  Farmers'  Railroad  Co.  v.  Railway  Co., 
68  Pa.  226 ;  Brown's  App.,  68  Pa.  58 ;  Mammoth  Vein  Coal 
Co.'s  App.,  54  Pa.  188;  Audenried  v.  Railroad  Co.,  68  Pa.  870. 

Pbb  Cubiam: 

This  was.  an  appeal  from  the  refusal  of  the  court  below  to 
award  a  preliminary  injunction. 

The  decree  is  afibmed  and  the  appeal  dismissed 
at  the  costs  of  the  appellant. 


H.  READ  ET  AL.  v.  ST.  AMBROSE  CHURCH. 

APPEAL  BY  PTiATNTIFFS  FBOM  THE  OOUBT  OF  COMMON  PLEAS 
No.  8  OP  PHILADBLPHLA  COUNTY. 

Argued  March  20, 1890— Decided  January  5, 1801. 
[To  be  reported.] 

(a)  The  vestry  of  St.  Ambrose  church  granted  to  a  subsidiary  church 
organization,  called  **  The  Guild  of  St.  Ambrose  Church,^*  permission 
to  build  **  an  addition  to  the  church,  for  their  own  and  parish  uses,'^ 
with  the  proviso  "  that  they  incur  no  debts  for  which  the  vestry  shall  be 
held  responsible.^* 

{b)  The  purposes  of  the  guild,  as  stated  in  its  constitution,  were  **  the 
advancement  of  the  interests  of  St.  Ambrose  parish,  and  the  promotion 
of  good  feeling  and  social  intercourse  among  its  members.**    The 


Digitized  by  LjOOQIC 


Pa.]  READ  V.  ST.  AMBROSE  CHURCH.  821 

Statement  of  Facts. 

membership  of  the  guild  was  not  confined  to  members  of  St.  Ambrose 
congregation,  but  its  work  was  under  the  auspices  of  the  church, 
(c)  Under  the  permission  granted,  the  guild  erected  a  hall  attached  to  and 
communicating  with  the  church  building,  with  funds  raised  by  fairs  and 
excursions  managed  by  the  guild,  contributions  of  its  members  and 
their  friends,  and  contributions  from  members  of  the  church,  the  Sim- 
day  school,  and  other  church  organizations : 

1.  By  participating  in  the  work  of  raising  the  fund  to  build  the  hall,  the 
guild  did  not  acquire  any  estate  in  or  control  of  it ;  the  hall  was  the 
property  of  the  church  corporation  and  subject  to  its  control,  and  the 
resolution  of  the  vestry  consenting  to  the  erection  of  the  building,  did 
not  confer  upon  the  guild  an  irrevocable  license  to  use  it. 

2.  Wherefore,  the  guild  having,  after  the  completion  of  the  hall,  assumed 
the  powers  of  proprietorship,  and  having  undertaken  to  rent  it  to  out- 
side parties  without  the  vestry's  consent,  and  to  dictate  the  terms  upon 
which  it  should  be  used  for  parish  purposes,  in  defiance  of  the  church 
authorities,  the  vestry  were  justified  in  excluding  the  guild  from  it. 

Before  Paxsok,  C.  J.,  Gbbbn,  Clark,  McCollum  and 
Mitchell,  JJ. 

No.  35  January  Term  1890,  Sup.  Ct. ;  court  below.  No.  70 
June  Term  1888,  C.  P.  No.  3. 

On  May  9,  1888,  Harry  Read  and  others,  "  known  as  the 
St.  Ambrose  Guild,"  brought  assumpsit  against  the  corpora- 
tion of  the  Rector,  Church  Wardens  and  Vestrymen  of  the 
Church  of  St.  Ambrose,  to  recover  damages  for  an  alleged 
breach  of  contract  in  excluding  the  plaintiffs  from  a  certain 
building.     Issue. 

At  the  trial  on  January  11,  1889,  the  following  facts  were 
shown  upon  the  part  of  the  plaintiffs : 

St.  Ambrose  Guild  was  an  unincorporated  association,  the 
original  name  of  which  was  the  Guild  of  St.  Ambrose  Church. 
It  was  organized  under  the  latter  name  in  January,  1885.  By 
its  constitution  its  object  was  declared  to  be  "  the  advancement 
of  the  interests  of  St.  Ambrose  parish,  and  the  promotion  of 
good  feeling  and  social  intercourse  among  its  members."  The 
original  members  numbered  about  fifteen,  of  whom  about  thir- 
teen were  members  of  St.  Ambrose  Protestant  Episcopal  Church. 
The  constitution  provided  that  "  any  young  man  over  sixteen 
years  of  age,  of  known  good  moral  character,"  should  be  eligible 
to  membership,  and  many  members  afterwards  joined  the  guild 
who  were  not  connected  with  St.  Ambrose  Church,  but  be- 
VoL.  cxxxvn — 21 
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longed  to  denominations  other  than  the  Protestant  Episcopal. 
In  December,  1886,  there  were  sixty-two  members,  of  whom 
from  twenty  to  thirty  belonged  to  St.  Ambrose  Church. 

The  constitution  contained  the  following  provisions : 

"  The  officers  of  the  guild  shall  be  a  rector,  whose  office 
shall  be  permanent,  a  president,  vice-president,  secretary,  and 
a  treasurer,  to  be  elected  by  ballot  at  the  first  stated  meeting 
in  January  and  the  last  stated  meeting  in  June." 

"  The  rector  shall  be  ex-officio  president  of  the  guild,  and 
may  preside  when  called  upon  to  do  so  by  two  thirds  of  the 
members  present ;  shall  give  counsel  as  to  the  mode  of  conduct- 
ing the  different  branches  of  its  work,  and  shall  perform  such 
religious  services  as  may  be  required." 

"  The  active  members  shall  have  entire  control  of  the  funds, 
property,  and  government  of  the  guild." 

Soon  after  the  organization  was  effected,  the  project  of  build- 
ing a  hall  upon  the  church  property,  for  the  use  of  the  guild, 
was  suggested  and  submitted  to  representatives  of  the  church. 
The  officers  of  the  Sunday  school  favored  the  idea  and  prom- 
ised to  contribute  a  part  of  the  Easter  collection  for  that  pur- 
pose. In  February,  1885,  at  the  request  of  the  guild,  the 
vestry  of  the  church  took  the  following  action  :  "  Moved,  Tha}^ 
the  request  of  the  guild  to  build  an  addition  to  the  church,  for 
their  own  and  parish  uses,  be  granted,  with  the  proviso  that 
they  incur  no  debts  for  which  the  vestry  shall  be  held  re- 
sponsible." ' 

The  members  of  the  guild  then  set  to  work  to  raise  the 
necessary  funds.  By  means  of  fairs,  entertainments,  excursions, 
contributions  by  the  Sunday  school,  by  members  of  the  church, 
and  by  membera  of  the  guild  and  their  friends,  and  a  loan  of 
$62.75  by  members  of  the  church  choir,  they  succeeded  in  rais- 
ing the  money  required  for  the  erection  of  a  frame  building 
costing  $725,  of  which  sum  $675  was  paid  to  the  contractor, 
and  $50  was  paid  to  the  city  for  the  necessary  building  license. 
The  contractor  was  paid  partly  in  cash  and  partly  in  notes. 
The  last  note  was  paid  off  sometime  in  December  1886.  The 
fairs  were  participated  in  by  the  members  of  the  church,  and 
the  children  in  the  Sunday  school  were  utilized  in  the  sale  of 
tickets  for  them.  The  hall  erected  by  the  guild  was  placed 
against  the  church  buildmg,  using  one  of  the  walls  of  the  lat- 
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ter,  but  so  arranged  that,  if  the  church  should  be  torn  down, 
the  hall  would  not  have  to  be  taken  down  with  it,  but  could 
be  completed  as  a  separate  building.  The  guild  hall  had  three 
doors,  one  of  which  opened  into  the  church  yard,  and  the  other 
two  led  into  the  church  building.  Gymnastic  apparatus,  chairs, 
settees  and  other  furniture^  were  placed  in  the  hall*  by  the 
guild. 

In  December,  1886,  the  guild  submitted  to  the  vestry  a  pro- 
posed wiitt^n  agreement  between  the  two  bodies,  establishing 
rules  for  the  government  of  the  guild  hall,  specifying  that  the 
hall  should  be  open  to  the  church  on  certain  evenings,  and 
that,  whenever  the  church  desired  to  use  it  on  other  occasions, 
consent  should  be  obtained  at  a  regular  meeting  of  the  guild, 
and  stipulating  that  the  guild  should  retain  possession  of  the 
building  so  long  as  it  should  conform  to  the  rules  and  regula- 
tions specified.  The  vestry  declined  to  enter  into  such  an 
agreement. 

In  October  or  November,  1886,  the  members  of  the  guild 
changed  its  name  from  the  Guild  of  St.  Ambrose  Church  to 
the  St.  Ambrose  Guild.  In  the  latter  month  a  communication 
was  sent  to  the  guild  by  order  of  the  vestry,  which  was  as  fol- 
lows :  "  Gentlemen :  At  a  regular  meeting  of  the  vestry  of 
St.  Ambrose  Church,  held  this  evening,  I  was  requested  to  cor- 
respond with  you,  to  inquire  upon  what  authority  you  have 
rented  the  guild  hall  to  an  outside  party,  without  first  con- 
sulting and  getting  the  approval  of  the  vestry."  To  this  com- 
munication, the  guild  replied  by  referring  the  vestry  to  the 
provision  in  the  constitution  of  the  guild,  that  its  funds,  pro- 
perty and  government  should  be  in  the  control  of  its  active 
members. 

On  December  27,  1886,  the  vestry  adopted  the  following 
resolutions : 

"  Resolved,  That  after  due  consideration  regarding  the  rela- 
tion which  the  present  guild  holds  towards  St.  Ambrose  Church, 
we,  the  vestry,  unanimously  are  of  the  opinion  that  they  are 
not  acting  in  the  proper  spirit  as  a  body  who  are  supposed  to 
be  co-operative  and  harmonious  as  an  adjunct  to  this  parish, 
and  consequently  we  are, 

"  Resolved,  That  they  shall  not  be  recognized,  as  now  organ- 
ized, as  having  any  connection  or  bearing  any  relation  what- 
ever towards  the  P.  E.  Church  of  St.  Ambrose  ,•  and,  further, 
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*'  Resolved,  That  we  forbid  any  meeting  to  be  held  in  the 
guild  hall  adjoining  the  church,  from  this  date,  without  the 
full  consent  of  the  wardens  and  vestry  of  this  church ;  and  all 
propeiiy  claimed  as  not  belonging  to  this  church  shall  be  im- 
mediately removed  and  the  key  suri*endered ;  also 

"  Resolved,  That  a  guild  having  an  article  in  its  constitution 
clearly  defining  its  relation  to  the  vestry  be  formed  by  the 
rector  of  the  parish." 

Notice  of  the  third  resolution  was  communicated  to  the 
guild.  On  or  about  January  1,  1887,  the  guild  sent  a  com- 
mittee to  interview  the  vestry  at  a  meeting  held  by  the  latter, 
but  the  vestry  declined  to  receive  the  committee  as  members 
of  the  guild,  and,  on  the  evening  of  January  3, 1887,  the  mem- 
bers, on  assembling  to  hold  a  meeting,  found  the  door  of  the 
hall  locked  against  them  and  were  unable  to  obtain  admittance. 
The  vestry  had  caused  the  furniture  and  other  property  to  be 
removed  from  the  hall  and  stored  in  the  neighborhood. 

Litigation  between  the  guild  and  the  church  was  then  com- 
menced, and  upon  a  bill  in  equity  filed  in  the  Court  of  Com- 
mon Pleas  No.  1  of  Philadelphia  county,  to  enjoin  the  church 
from  interfering  with  the  use  of  the  hall  by  the  guild,  an  in- 
junction was  refused.  An  action,  similar  to  the  present  one, 
was  then  brought  in  the  Court  of  Common  Pleas  No.  4  of  said 
county,  upon  the  trial  of  which  judgment  of  compulsory  non- 
suit was  entered :  Read  v.  St.  Ambrose  Church,  6  Pa.  C.  C.  R. 
76.    The  present  action  was  brought  subsequently. 

At  the  close  of  the  testimony  for  the  plaintiffs,  the  court, 
Reed,  J.,  on  motion  entered  judgment  of  nonsuit.  A  motion 
to  take  off  the  nonsuit  having  subsequently  been  refused  by 
the  court  in  banc,  the  plaintiffs  took  this  appeal,  assigning  the 
entry  of  the  judgment  of  nonsuit  for  error. 

Mr.  William  W.  Wilibank  (with  him  Mr.  D.  M.  M.  Collins), 
for  the  appellants: 

1.  The  proofs  have  made  it  clear  that  the  guild  was  an  un- 
incorporated association  of  men,  co-operating  to  a  considerable 
extent  with  the  corporation  of  St.  Ambrose  Church,  but  in  no 
way  a  part  of  the  latter.  It  was  entirely  competent  to  con- 
tract with  the  church.  It  is  clear  also  that  there  was  a  con- 
tract l>etween  the  two,  to  the  effect  that  if  the  guild  erected  a 
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building,  at  its  own  expense  in  every  particular,  saving  the 
church  property  from  liability,  it  should  have  the  use  of  that 
building  in  common  with  the  church  corporation.  The  action 
of  the  guild  was  not  in  any  sense  exclusively  for  the  benefit  of 
the  church  corporation.  Indisputably  the  two  were  distinct 
organizations.  Can  it  be  argued  that,  if  the  few  membei'S  of 
the  guild,  who  were  attendants  at  the  services  of  St.  Ambrose 
Church,  had  resigned  their  membership,  the  church  could  at 
once  take  exclusive  possession  of  the  hall,  against  the  body 
that  erected  it?  The  act  of  the  defendant  corporation  was  an 
act  of  bad  faith. 

2.  The  right  granted  to  the  guild  was  in  the  nature  of  a 
license  to  enjoy  real  estate  and  the  improvements  thereon.  It 
was  indefinite  as  to  the  duration  of  its  exercise,  and,  being  ac- 
quired by  the  expenditure  of  money  in  putting  a  permanent 
improvement  on  the  land,  it  was  irrevocable :  Rerick  v.  Kern, 
14  S.  &  R.  267;  Thompson  v.  McElamey,  82  Pa.  174;  McKel- 
lip  V.  Mcllhenny,  4  W.  817;  Swartz  v.  Swartz,  4  Pa.  358; 
Lacy  V.  Amett,  88  Pa.  169.  However,  even  if  it  be  regarded 
as  a  revocable  license,  its  revocation  involves  a  liability  to  the 
plaintiffs  for  damages:  Rerick  v.  Kern,  14  S.  &  R.  267 ;  Wood 
V.  Leadbitter,  18  M.  &  W.  856.  It  cannot  be  revoked  without 
paying  the  expenses  incurred  by  the  plaintiffs  in  consequence 
of  the  Ucense:  2  Esp.  N.  P.,  Gould's  ed.,  268  (686);  Pollock 
on  Torte,  *806,  *307. 

Mr.  Lawrence  Lewii^  Jr,  (with  him  Mr.  Frank  P,  Prichard)^ 
for  the  appellee : 

1.  It  is  evident,  from  its  organization  and  character,  that 
the  guild  was  an  integral  part  of  the  church.  It  does  not  ap- 
pear that  the  guild  was  dealt  with  in  any  independent  capacity. 
The  vestry  have  constantly  asserted  their  exclusive  right  to  the 
management  and  control  of  the  "  addition  to  the  church  "  erected 
by  the  guild,  and  they  repudiated  the  idea  of  entering  into  any 
agreement  relative  to  its  use,  as  soon  as  such  an  agreement 
was  presented  to  them.  There  is  no  proof  of  any  binding  con- 
tract between  the  church  and  the  guild.  The  resolution  of  the 
vestry  relied  on  was  at  best  a  mere  revocable  license,  and  was 
intended  to  be  no  more. 

2.  No  other  conclusion  is  reasonable  than  that  permission 


Digitized  by  LjOOQIC 


826  EASTERN  DISTRICT,  1890.  [137 

Opinion  of  the  Court. 

was  given  only  to  erect  a  building  to  be  occupied  from  time  to 
time  as  the  vestry  should  desire  and  direct.  A  church  must 
necessarily  manage,  own  and  control  all  the  property  that  ap- 
pertains to  it.  To  permit  a  subsidiary  church  organization, 
such  as  a  missionary  society,  a  Sunday-school,  or  a  church 
guild,  to  acquire  distinct  proprietary  rights  therein,  would  man- 
ifestly be  subversive  of  all  order  and  discipline,  and  opposed  to 
the  plainest  dictates  of  common  sense. 

Opinion,  Mk.  Justice  McCollum  : 

The  appellants  are  members  of  an  unincorporated  associa- 
tion, which  was  organized  in  January  1885  under  the  name  of 
"  The  Guild  of  the  Church  of  St.  Ambrose,"  for  the  purpose 
of  promoting,  inter  alia,  the  interests  of  St.  Ambrose  parish. 
The  rector  of  the  parish  was,  ex  officio,  the  president  of  the 
association,  and  its  work  was  under  the  auspices  and  in  aid  of 
the  church.  It  solicited  and  obtained  permission  from  the 
vestry  to  build  an  addition  to  the  church  edifice  for  its  own 
and  parish  uses.  The  fund  for  the  erection  of  this  addition 
was  created  by  fairs  and  excursions  projected  and  managed  by 
the  guild,  and  by  contributions  from  the  Sunday  school,  the 
choir,  the  members  of  the  church  and  guild,  and  their  friends. 
The  members  of  the  church  and  its  auxiliaiy  societies  were 
participants  in  and  patrons  of  all  the  entertainments  for  the 
benefit  of  the  fund,  and  the  success  of  the  enterprise  was  main- 
ly due  to  their  exertions  in  its  behalf. 

After  the  addition  was  completed,  the  appellants  assumed 
the  privileges  and  powers  of  proprietors,  rented  it  to  outside 
parties  without  the  consent  of  the  vestry,  and  attempted  to 
dictate  the  terms  on  which  it  should  be  used  for  parish  pur- 
poses. When  their  right  to  rent  the  building  without  the 
sanction  of  the  church  authorities  was  questioned,  they  were 
defiant,  and  declared  that  they  were  the  owners  of  it.  In  an- 
swer to  this  claim,  it  was  resolved  that  no  meeting  should  be 
held  in  the  guild  hall  without  the  consent  of  the  wardens  and 
vestry  of  the  church,  and  that  any  property  in  it  which  did  not 
belong  to  the  church  should  be  removed.  As  this  action  of  the 
church  authorities  did  not  change  the  attitude  of  the  appellants, 
they  were  denied  the  use  of  the  hall,  and  because  of  their  ex- 
clusion from  it  brought  this  suit.     It  will  be  seen  from  this 
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recital  of  the  material  facts  in  the  case  that  the  dispute  between 
the  contending  parties  relates  to  the  use  and  control  of  the  ad- 
dition to  the  church  building,  and  involves  a  consideration  of 
their  respective  rights  in  it. 

The  guild  was  not  organized  to  quarrel  with  the  church  au- 
thorities, of  to  usurp  their  functions ;  it  was  designed  to  pro- 
mote the  interests  of  the  church.  Its  spiritual  guide  was  the 
rector  of  the  parish,  who  was  required  by  its  constitution  to 
give  counsel  as  to  its  work  and  to  afford  religious  instruction. 
It  was  a  church  society,  and  thirteen  of  its  fifteen  original 
members  belonged  to  the  church.  In  all  that  pertained  to  the 
work  and  government  of  the  church  and  the  control  of  the 
church  property,  it  was  a  subordinate  and  not  a  dictator.  It 
could  not,  while  animated  by  the  spirit  in  which  it  was  formed 
and  in  the  proper  prosecution  of  its  avowed  objects,  antagonize 
the  church  authorities  in  these  matters.  Its  mission  was  to 
assist  and  strengthen,  not  to  obstruct,  weaken,  or  destroy.  In 
considering  its  present  claim,  regard  must  be  had  to  the  pur- 
pose of  its  creation,  and  its  relations  to  the  religious  body  with 
which  it  was  intended  to  co-operate. 

The  guild  room  or  hall  was  the  property  of  the  church ;  it 
was  erected  on  church  ground,  an  addition  to  and  part  of  the 
church  building.  The  appellants  did  not  acquire  any  estate 
in  or  control  of  it,  by  their  participation  in  the  work  of  raising 
the  fund  to  build  it.  In  this  respect,  they  were  on  the  same 
footing  as  other  contributors  of  services  or  money.  There  was 
no  contract  between  them  and  the  defendant  corporation  con- 
cerning the  occupancy  of  the  building,  and  there  is  no  evidence 
in  the  case  which  justifies  their  claim  of  an  irrevocable  license 
to  use  it.  A  contract  or  license  which  enabled  them  to  control 
it  cannot  be  implied  from  the  consent  of  the  vestry  to  its  erec- 
tion. That  consent  was  sought  and  given  in  aid  of  the  church ; 
it  did  not  create  or  authorize  an  encumbrance  on  the  church 
property.  Any  occupancy  or  use  of  the  building  by  the  appel- 
lants or  for  their  benefit  was  permissive  and  during  the  pleas- 
ure of  the  church,  and  any  defiance  by  them  of  its  authority  in 
the  premises  was  just  cause  for  excluding  them  from  it.  The 
decisions  on  which  they  rely  to  support  their  ungracious  con- 
tention are  not  applicable  to  the  case  they  have  presented. 

The  judgment  is  affirmed. 
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\f^  ^  CLEMENT,  FOR  USE,  v.  CITY  OF  PHILADELPHIA. 

'  ^<^7        1292    APPEAL  BY  PLATNTIFP  FBOM  THE  COUBT  OF  COMMON  PLEAS 

NO.  2  OF  PHILADELPHTA  COUNTY. 

Argued  April  8, 189(>~Decided  January  6,  1891. 
[To  be  reported.] 

1.  When  a  city  awards  a  contract  for  tlie  performanco  of  a  public  work 
to  one  who  is  its  judgment  debtor  at  the  date  of  the  contract,  the  city 
can  set  off  its  judgment  against  the  contractor,  in  an  action  brought  by 
him,  after  performance,  to  recover  the  pnce  of  the  work  done. 

2.  The  fact  that  the  surety  in  the  contractor's  bond  for  the  performance  of 
his  contract,  advanced  to  the  latter  the  moneys  necessary  to  perform,  as 
a  loan  under  act  of  April  6,  1870,  P.  L.  66,  to  be  compensated  by  a 
share  of  the  profits  in  lieu  of  interest,  does  not  impair  the  city's  right  of 
set-off. 

3.  Nor  does  the  fact  that,  by  the  agreement  between  the  surety  and  the 
contractor,  the  former  was  to  receive,  as  security  for  his  advances,  all 
warrants  for  moneys  to  become  due  on  the  contract,  give  him  an  equit- 
able claim  superior  to  the  city's  right  of  set-off:  Philadelphia  v.  Look- 
hardt,  73  Pa.  211 ;  Ramsey's  App.,  2  W.  228;  distinguished. 

4.  At  all  events,  when  the  city,  with  the  contractor's  consent,  and  without 
any  notice  that  the  surety  had  any  interest  whatever  in  the  contract, 
appropriated  a  part  of  the  contract  price  to  the  payment  of  its  judgment 
against  the  contractor,  the  surety  has  no  right  of  action  against  the  city 
for  the  sum  so  appropriated. 

5.  The  filing  with  the  city  controller  of  a  power  of  attorney  authorizing 
the  surety  to  receive  all  warrants  coming  to  the  contractor,  was  not 
notice  of  the  surety's  interest,  and  imposed  on  the  city  no  duty  to  notify 
him  of  the  contractor's  indebtedness,  and  of  its  purpose  to  use  the  same 
as  a  set-off. 

Before  Paxson,  C.  J.,  Sterrett,  Willlajis,  McCollum 
and  Mitchell,  JJ. 

No.  206  January  Term  1890,  Sup.  Ct. ;  court  below,  No.  182 
September  Term  1886,  C.  P.  No.  2. 

On  October  29,  1886,  an  action  in  debt  was  brought  in  the 
name  of  H.  G.  Clement,  to  the  use  of  Samuel  Josephs,  against 
the  city  of  Philadelphia,  upon  a  contract  entered  into  between 
Clement  and  the  city.     Issue. 

On  February  11,  1889,  a  verdict  was  rendered  in  the  plaint- 
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iff's  favor  for  $3,334.  A  rule  for  a  new  trial  having  been 
made  absolute,  the  parties  agreed  upon  a  case  stated  showing 
the  following  facts : 

In  1874,  Henry  G.  Clement  became  surety  for  a  clerk  in  the 
employ  of  the  city  of  Philadelphia.  This  clerk,  in  1883,  be- 
came a  defaulter  for  a  sum  largely  in  excess  of  the  amount  of 
the  bond,  and  on  April  24, 1883,  judgment  was  entered  on  the 
bond  for  the  full  amount  thereof,  ^,000.  There  were  two 
sui*eties  on  the  bond.  The  city  has  failed  to  collect  anything 
on  the  judgment  from  the  principal. 

On  July  28,  1885,  Henry  G.  Clement  entered  into  a  con- 
tract with  the  city  of  Philadelphia  to  complete  the  repairs  to 
South  street  bridge.  Samuel  Josephs  became  the  surety  on 
the  bond  accompanying  said  contract. 

On  July  27,  1886,  an  agreement  had  been  entered  into  be- 
tween Clement  and  Josephs,  (set  out  in  full  in  the  case  stated,) 
under  which  Josephs  was  to  advance  to  Clement,  from  time  to 
time,  the  funds  necessary  to  pay  for  the  work  and  material 
needed  in  the  completion  of  the  west  approach  to  the  South 
street  bridge,  and,  as  security  for  the  moneys  thus  advanced, 
Josephs  was  to  receive  all  warrants  for  moneys  to  become  due 
to  Clement  from  the  city  for  or  on  account  of  said  work,  with 
the  right  to  apply  the  moneys  arising  from  the  warrants  to  his 
reimbursement.  As  a  compensation  for  the  moneys  so  ad- 
vanced, and  in  lieu  of  interest  thereon,  Josephs  was  to  retain 
out  of  the  moneys  arising  from  said  warrants,  in  addition  to 
the  sum  necessary  to  repay  his  advances,  a  further  sum  equal 
to  half  the  net  profits  of  Clement  on  the  contract.  This  agree- 
ment was  given  by  Josephs  to  his  counsel,  and  the  city  had  no 
knowledge  of  it. 

On  the  same  day  of  the  agreement,  Clement  gave  Josephs 
an  irrevocable  power  of  attorney  to  receive  from  the  city  all 
warrants  issued  in  payment  for  the  work,  and  to  execute  all 
necessary  vouchers  and  receipts.  This  power  of  attorney  was 
filed  with  the  city  controller  within  three  or  four  days  after  it 
was  given  to  Josephs. 

The  work  was  completed  in  accordance  with  the  contract. 

On  February  6, 1886,  a  warrant  was  drawn  in  favor  of  Cle 
ment  for  13,826  and  delivered  to  Josephs.  On  April  29, 1886, 
a  warrant  was  drawn  in  favor  of  Clement  for  12,874.36,  re- 
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ceipted  for  by  him,  but  delivered  to  the  city  solicitor  in  pay- 
ment of  Clement's  indebtedness  on  the  judgment  against  him 
entered  in  1883.  For  the  balance  of  the  contract  price,  $825.64, 
a  warrant  was  drawn  in  favor  of  Clement  on  December  21, 
1886,  and  delivered  to  Josephs. 

Clement  never  authorized  the  bringing  of  this  suit,  except 
as  authority  may  appear  from  the  agreement,  power  of  attor- 
ney, and  facts  above  stated. 

Josephs  advanced  money  to  Clement,  under  the  agreement 
before  referred  to,  to  the  aggregate  of  $10,000,  all  of  which 
was  expended  in  the  performance  of  the  contract.  Clement 
expended  of  his  own  moneys  $100,  and  he  still  owes  bills  in- 
curi-ed  in  the  performance  of  the  contract  to  the  extent  of 
$2,500. 

The  city  claims  to  retain  the  $2,874.36  by  reason  of  Clem- 
ent's indebtedness  on  the  judgment  before  referred  to.  At  the 
time  the  warrant  for  that  amount  was  given  to  the  city  solici- 
tor, the  judgment  was  unpaid,  and  that  sum  was  the  amount 
due  by  Clement. 

If  the  court  shall  be  of  opinion  that  the  defendant  can  retain 
said  sum  against  the  said  Josephs,  the  equitable  plaintiff,  then 
judgment  to  be  entered  for  the  defendant ;  if  otherwise,  then 
judgment  for  the  plaintiff  for  $2,874.36,  with  interest  from 
May  1, 1886,  either  party  to  have  the  right  to  refer  to  the  con- 
tract between  the  city  and  Clement,  or  to  any  ordinances  of 
the  city,  as  though  set  out  herein. 

— ^After  argument,  judgment  was  entered  on  the  case  stated 
for  the  defendant;  whereupon  the  plaintiff  took  this  appeal, 
specifying  that  the  court  erred : 

1.  In  entering  judgment  for  the  defendant. 

2.  In  not  entering  judgment  in  the  plaintiff's  favor  for 
$2,874.36,  with  interest  from  May  1,  1886. 

Mr.  David  W.  Sellers  (with  him  Mr.  William  Nelson  West)^ 
for  the  appellant : 

1.  The  contract  on  which  Josephs  was  surety  was  awarded 
under  §  26,  act  of  May  13,  1856,  P.  L.  573,  which,  as  modified 
by  §  6,  act  of  May  23,  1874,  P.  L.  233,  required  the  contract 
to  be  awarded  to  the  lowest  responsible  bidder,  and  required 
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the  contractor  to  give  secuiity  for  its  performance.  The  first 
suggestion  is,  that  a  contract  governed  by  such  a  law,  in  which 
the  surety  is  guided  only  by  that  which  inheres  in  the  conti-act 
itself,  is  not  subject  to  a  set-ofiE  against  the  contractor  which 
existed  at  the  date  of  the  conti*act,  so  as  to  prevent  the  surety 
from  recouping  his  advances  to  perform  the  work.  The  city 
knew  of  Clement's  indebtedness  to  it  when  the  contract  was 
awarded,  and  its  duty  was  to  give  Josephs  notice  that  such 
indebtedness  was  to  be  deducted. 

2.  The  agreement  between  Clement  and  Josephs  worked  an 
equitable  assignment,  and  by  reason  of  the  latter's  obligation 
as  surety  to  the  city,  neither  the  city  nor  Clement,  without 
payment  of  his  advances,  could  deprive  Josephs  of  the  sums 
due.  The  filing  of  the  warrant  of  attorney  was  sufficient  no- 
tice to  the  controller  to  deprive  Clement  of  any  further  right 
of  disposition.  As  surety,  Josephs  spent  $10,000  in  completing 
the  contract,  and  he  thus  in  any  event  suffers  a  loss  of  $3,000. 
His  liability,  when  he  became  surety,  was  to  expend  of  his  own 
funds  only  such  sum  in  excess  of  $7,025,  the  contract  price,  as 
should  be  required  for  the  completion  of  the  work.  If  the 
city's  contention  is  sustained,  the  burden  of  his  suretyship  is 
increased  to  the  extent  of  $2,874.36. 

3.  The  agreement  between  Clement  and  Josephs,  and  the 
power  of  attorney,  were  made  on  the  faith  of  decisions  of  this 
court.  The  agreement  was  drawn  from  the  precedent  approved 
in  Hart  v.  Kelley,  83  Pa.  289,  construing  the  act  of  April  6, 
1870,  P.  L.  66,  which  authorizes  loans  of  money  upon  an  agree- 
ment to  receive  a  share  of  the  profits  of  a  business,  as  compen- 
sation for  the  use  of  the  money.  The  power  of  attorney  and 
the  notice  to  the  controller  were  drawn  and  given  under  the 
authority  of  Philadelphia  v.  Lockhardt,  73  Pa.  211.  Aiter 
notice,  the  city  was  bound  to  recognize  the  right  of  Josephs, 
and  nothing  outside  of  the  contract  could  affect  his  right  to  be 
paid  in  cash.  The  city's  judgment  against  Clement  did  not 
enhance  its  rights ;  a  judgment  cannot  be  set  off  against  an 
equitable  assignee  for  value :  Ramsey's  App.,  2  W.  228.  And 
Clement  could  not  prevent  the  use  of  his  name  in  this  suit : 
Coffey  V.  White,  17  Phila.  236. 

Mr.  Abraham  M.  Beitler  (with  him  Mr.  Charles  F,  Warwick)y 
for  the  appellee : 
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1.  When  the  contract  between  Clement  and  the  city  was 
executed,  the  rights  of  the  parties  became  fixed.  The  city 
could  compel  Clement  to  finish  his  contract,  and,  upon  so  doing, 
he  could  recover  the  contract  price,  less  the  city's  setoff. 
The  balance  due  him  was  the  utmost  he  could  claim,  and  no 
act  of  his  could  take  the  city's  right  of  set-off  away.  The 
agreement  between  Clement  and  Josephs  was  a  partnership 
agreement,  drawn  under  the  act  of  April  6,  1870,  P.  L.  56,  so 
as  to  protect  Josephs  from  the  liabilities  of  a  general  partner. 
It  was  not  brought  to  the  notice  of  the  city.  The  power  of 
attorney  lodged  with  the  controller  gave  no  notice  of  it,  and 
contained  nothing  that  required  the  city  to  do  aught  else  than 
to  settle  with  Josephs  as  Clement's  attorney.  It  requires  no 
argument  to  prove  that  the  position  of  the  attom§y  in  fact  was 
no  higher  nor  better  than  that  of  Clement. 

2.  The  city  is  asked  by  this  action  to  give  up  the  $2,874.86, 
appropriated  to  paying  the  judgment  held  by  it  against  Clem- 
ent, and  the  request  should  be  backed  up  by  clear  reasoning 
and  authority.  The  appellant's  counsel  are  driven  to  deny  the 
city's  right  of  set-off,  as  against  a  sui-ety's  advances  to  perform 
the  work.  The  city  had  no  reason  to  anticipate  that  the  surety 
intended  to  make  such  advances,  and  had  no  notice  that  Clem- 
ent was  doing  the  work  with  money  other  than  his  own.  How, 
then,  can  it  be  logically  reasoned  that  the  city  was  under  obli- 
gation to  inform  Josephs  of  its  intention  to  deduct  the  judg- 
ment when  it  came  to  settle  with  Clement?  Besides,  the 
judgment  against  Clement  was  a  matter  of  record,  and  easily 
ascertainable  by  Josephs.  The  advances  made  by  Josephs 
give  him  no  greater  claim  than  any  other  creditor  would  have, 
who  could  show  advances  expended  in  the  performance  of 
Clement's  work. 

3.  The  authorities  relied  on  by  the  appellant  are  not  appli- 
cable. Philadelphia  v.  Lockhardt,  73  Pa.  211,  differs  radically 
from  this  case.  There  has  been  no  payment  to  Clement ;  all 
that  the  city  owed  him  has  been  paid  to  Josephs.  Ramsey's 
App.,  2  W.  288,  does  not  fit  the  case  in  hand,  for  Josephs  asserts 
no  claim  against  the  city  as  an  equitable  assignee  for  value.  He 
asserts  no  claim  as  surety,  and  as  such  he  has  not  lost  a  dollar. 
The  claim  asserted  is  as  a  partner.  He  asserts  it  under  a  power 
of  attorney  which  gave  him  the  right  to  collect  what  the  city 
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owed  Clement :  and  that  he  has  been  paid.  The  effect  of  his 
collecting  the  money  sued  for  might  be  to  evade  the  city's  right 
of  setoff,  for  the  partners  may  have  made  a  settlement  between 
them  already.  His  position  as  partner,  and  the  fact  that  the 
venture  has  been  a  losing  one,  give  Josephs  no  right  to  maintain 
this  suit,  or  to  collect  the  balance  retained  by  the  city  in  pay- 
ment of  the  judgment  due  it. 

Opinion,  Mb.  Justice  McCollum: 

Clement,  while  indebted  to  the  city,  entered  into  a  contract 
with  it  to  complete  the  repairs  to  South  street  bridge,  and  he 
performed  the  work  according  to  his  agreement.  A  portion  of 
the  contract  price  was  applied  with  his  consent  to  the  payment 
of  his  debt  to  the  city.  Josephs,  who  was  his  surety  on  the 
bond  accompanying  the  contract,  brings  this  action  to  recover 
the  amount  so  applied,  alleging  that  he  has  an  equitable  claim 
to  it  superior  to  the  city's  right  of  appropriation  or  set-off. 
When  be  became  surety  and  before  any  work  was  done  under 
the  contract,  he  received  from  Clement  a  letter  of  attorney, 
which  he  filed  with  the  city  controller.  By  it  he  was  author- 
ized to  receive  all  warrants  which  might  be  coming  to  Clement 
under  his  contract  with  the  city.  It  constituted  Josephs  the 
attorney  in  fact  of  Clement  for  this  purpose,  and  this  was  the 
scope  of  the  power  conferred  by  it. 

It  now  appears  that  there  was  an  agreement  between  Clement 
and  Josephs  by  which  the  latter  was  to  advance  to  the  former, 
from  time  to  time,  the  funds  necessary  to  pay  for  the  work  and 
materials  needed  to  complete  his  contract  with  the  city,  and  as 
compensation  therefor  was  to  receive  "  half  the  net  profits  of 
the  said  Clement  on  the  said  contract."  As  security  for  his 
advances,  Josephs  was  to  "  receive  all  warrants  for  moneys  to 
become  due  to  the  said  Clement  from  the  city,  for  or  on  ac- 
count of  the  said  work,"  and  from  the  moneys  arising  from  said 
warrants  he  was  authorized  to  retain  the  amount  of  his  advances 
and  compensation.  The  city  was  not  advised  of  this  agreement, 
nor  of  the  loan  made  in  pursuance  of  it.  It  knew  that  Josephs 
had  signed  the  bond  of  Clement  and  that  he  held  the  power  of 
attorney  mentioned,  but  it  had  no  reason  to  suppose  that  he 
was  interested  in  the  contract  or  the  moneys  aiising  therefrom. 
It  owed  him  no  duty  to  give  notice  that  Clement  was  its  debt- 
or,  or  to  relinquish  its  right  of  set-off. 
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The  money  furnished  by  Josephs  to  Clement  in  pursuance 
of  their  agreement  was  a  loan  under  the  act  of  April  6,  1870, 
P.  L.  56,  to  be  compensated  by  a  share  of  the  profits  on  the 
bridge  contract,  in  lieu  of  interest  on  the  sums  advanced,  and 
the  rights  of  the  city  under  its  contract  with  Clement  were 
not  impaired  by  it.  The  city  could  require  Clement  to  com- 
plete the  work  according  to  his  agreement,  and,  in  an  action 
for  the  price  of  it,  set  oflf  its  judgment  against  him :  Metzgar 
V.  Metzgar,  1  R.  227;  Jacoby  v.  Guier,  6  S.  &  R.  448;  Filbert 
V.  Hawk,  8  W.  448 ;  Lloyd's  App.,  96  Pa.  618.  The  claim 
against  the  city  is  founded  on  Clement's  performance  of  his 
contract,  and  the  fact  that  he  borrowed  money  to  pay  for  labor 
and  materials  to  complete  it,  cannot  enlarge  the  claim  nor  de- 
stroy the  defences  to  it.  It  was  Clement's  money,  and  the 
sum  which  he  could  recover  in  a  suit  on  his  contract,  which 
Josephs  was  authorized  to  receive  from  the  city,  and  this  was 
the  only  right  against  the  city  which  the  power  of  attorney 
and  the  agreement  to  secure  his  advances  and  compensation 
gave  him. 

In  Philadelphia  v.  Lockhardt,  78  Pa.  211,  the  contractor 
had  assigned  all  moneys  due  and  to  become  due  under  his  con- 
tract with  the  city,  to  Pyle  &  Hansell,  who,  on  the  faith  of  the 
assignment  furnished  the  lumber  for  the  building,  accepted 
orders  from  and  acted  as  trustees  for  all  the  mechanics  and 
material-men,  and  virtually  assumed  and  discharged  all  the 
obligations  of  their  assignor  Tinder  the  contittct.  The  city,  with 
full  knowledge  of  these  facts  and  after  repeated  recognition  of 
the  right  of  the  assignees  to  receive  the  moneys  arising  from 
the  contract,  paid  a  portion  of  them  to  the  contractor,  and  at- 
tempted to  justify  the  payment  on  the  ground  that  the  assign- 
ment was  invalid.  In  this  contention  it  was  defeated.  There 
was  no  question  of  set-off  involved  in  the  suit,  and  no  demand 
for  more  than  the  contractor  could  recover,  if  the  assignment 
had  not  been  made.  It  is  not  decisive  of  or  analogous  to  our 
case. 

Ramsey's  App.,  2  W.  228,  is  not  an  authority  against  the 
claim  of  the  city  to  set  off  in  this  action  its  judgment  against 
Clement.  In  that  case  the  Agricultural  Bank  had  a  judgment 
against  Ramsey,  one  half  of  which  it  assigned  to  the  Bank  of 
the  United  States.     After  this  assignment,  Ramsey  obtaijied 


Digitized  by  LjOOQIC 


Pa.]  LONG  V.  INSURANCE  CO.  885 

Syllabus. 

judgments  against  the  Agricultural  Bank  equal  to  that  it  had 
held  against  him.  It  was  ruled  that  he  could  not  set  off  his 
judgments  against  the  moiety  of  the  judgment  assigned  to  the 
Bank  of  the  United  States,  as  its  equity  was  equal,  and  prior, 
in  point  of  time,  to  his.  Mr.  Justice  Kennedy,  in  his  opinion 
in  Filbert  v.  Hawk,  supra,  referred  to  Ramsey's  Appeal,  and 
said  of  it:  "The  case  is  imperfectly  stated,  as  reported,  in  not 
showing  that  the  assignment  to  the  Bank  of  the  United  States 
was  prior  in  point  of  time  to  Ramsey's  obtaining  his  judgments 
against  the  Agricultural  Bank.  But  it  is  clear,  from  the  rea- 
soning of  the  Chief  Justice,  in  delivering  the  opinion  of  the 
court,  that  the  fact  was  so,  for  without  that,  the  equity  of  the 
Bank  of  the  United  States  could  not  have  been  equal  to  Ram- 
sey's." 

The  judgment  is  affirmed. 


A.  A.  LONG  V.  NORTH  BRITISH  ETC.  INS.  CO. 

APPEAL  BY  DEFENDANT  FROM  THE  COURT  OP  COMMON  PLEAS 
OF  CLEARFIELD  COUNTY. 

Argued  April  21,  1890— Decided  January  6, 1891. 

1.  A  provision  in  an  insurance  policy  making  actual  payment  of  premium 
a  condition  of  its  validity,  may  be  waived  by  the  issuing  agent,  so  far 
as  to  give  time  for  such  payment,  notwithstanding  a  prohibition  in  the 
policy  of  any  waivers  of  conditions  by  agents,  where  the  established 
course  of  dealing  between  all  parties  has  been  for  the  agent  to  extend 
such  credits,  he  becoming  the  accepted  debtor  of  the  company  for  the 
premium,  and  the  assured  becoming  his  debtor  therefor:  Lebanon 
Ins.  Co.  V.  Hoover,  113  Pa.  691. 

(a)  In  an  action  on  a  fire  policy,  regularly  made  out  and  approved  by 
the  defendant  company,  the  plaintiff  testified  that  the  defendant's  agents 
agreed  to  give  him  thirty  days'  time  for  the  payment  of  the  premium ; 
that  he  left  the  policy  with  them  until  it  should  be  paid  for,  and  that 
this  arrangement  was  in  accordance  with  the  previous  course  of  dealing 
between  him  and  them.  The  agents  testified  for  the  defendant  that  the 
plaintiff  objected  to  the  rate,  and  went  away  saying  he  would  consider 
whether  to  take  the  policy. 

(6)  Before  any  further  communication  between  the  plaintiff  and  the  agents, 
the  propertj'  described  in  the  policy  was  destroyed  by  fire.    After  the 
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fire,  but  within  the  period  of  credit  named,  the  plaintiff  sent  to  one  of 
the  agents  a  check  for  the  premium,  which  was  retained  without  objec- 
tion until  said  period  expired.  The  premium  had  been  charged  upon 
the  agents^  books  against  the  plaintiff,  and  they  had  charged  them- 
selves with  it  in  their  account  with  the  company.  These  charges  were 
allowed  to  stand  for  eleven  days  after  the  receipt  of  the  check : 

2.  In  view  of  the  previous  dealings  between  the  plaintiff  and  the  agents, 
their  possession  of  the  policy  and  the  non-payment  of  the  premium 
thereon  were  consistent  with  his  allegation  that  a  contract  of  insurance 
had  been  entered  into ;  and  there  was  sufficient  evidence  in  the  plaint- 
iff's favor  to  make  it  the  duty  of  the  court  to  submit  to  the  jury  the 
question  whether  a  contract  of  insurance  existed  between  the  plidntiff 
and  the  defendant  company. 

3.  An  insurance  agent  who,  testifying  for  his  principal,  has  denied  that 
the  plaintiff  accepted  an  insurance  policy,  under  an  agreement  that  he 
should  have  time  to  pay  the  premium,  and  who  admittedly  received 
from  the  plaintiff,  after  the  destruction  of  the  property  and  without  ob- 
jection, a  check  for  the  premium,  and  held  it  for  two  weeks,  may  be 
asked  on  cross-examination  whether,  if  no  fire  had  occurred,  he  would 
not  have  insisted  on  the  payment  of  the  check. 

4.  When  it  is  proposed  by  the  defendant  to  prove  declarations  by  the 
plaintiff's  son-in-law,  while  engaged  in  the  performance  of  a  certain 
act  in  the  plaintiflf's  absence,  it  must  appear,  or  there  must  be  an  offer 
to  show,  that  the  declarant  was  acting  at  the  time  for  the  plaintiff,  or 
by  bis  authority,  and  the  offer  must  embrace  at  least  the  substance  of  the 
declarations,  that  the  court  may  judge  of  their  relevancy  and  material- 
ity :  Williams  v.  Williams,  34  Pa.  312. 

Before  Paxson,  C.  J.,  Sterrett,  Gbbbk,  Clark,  Wil- 
liams, McCoLLUM  and  Mitchell,  J  J. 

No.  110  July  Term  1889,  Sup.  Ct. ;  court  below.  No.  407 
September  Teim  1888,  C.  P. 

On  July  30,  1888,  A.  A.  Long  bix)ught  assumpsit  against 
the  North  British  and  Mercantile  Insurance  Company  of  Lon- 
don and  Edinburgh,  upon  a  policy  of  insurance  against  fire, 
dated  November  1,  1887.  The  defendant's  plea  was  non- 
assumpsit. 

At  the  trial  on  May  22, 1889,  the  following  facts  were  shown: 
A.  A.  Long,  the  plaintiff,  was  the  proprietor  of  a  store  at  Clan- 
ta,  Clearfield  county,  in  1887,  and  held  a  policy  of  insurance 
against  fire  upon  his  stock  of  goods  for  $2,000,  issued  by  the 
defendant  company  through  its  agency  at  Curwensville,  and 
which  expired  on  November  1,  1887.     The  testimony  of  the 
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plaintiff  tended  to  show  that  a  few  days  before  the  expiration 
of  that  policy,  J.  H.  Mead  &  Co.,  the  defendant's  agents  at 
Curwensville,  wrote  to  the  plaintiff,  calling  his  attention  to  the 
policy,  and  saying  that  unless  they  should  hear  from  him  to 
the  contrary,  they  would  renew  it ;  that  on  November  8,  1887, 
the  plaintiff  went  to  see  J.  H.  Mead  &  Co.,  and  was  informed 
that  they  had  written  up  a  new  policy  for  him,  dated  Novem- 
ber 1,  1887,  instead  of  simply  renewing  the  old  one,  on  ac- 
count of  the  fact  that  the  company  had  raised  its  rates,  and 
they  produced  the  new  policy  and  showed  it  to  the  plaintiff ; 
that  the  plaintiff,  referring  to  the  increase  in  the  rate,  remarked, 
in  a  laughing  way,  "  If  that  is  the  way  you  are  going  to  stick 
it  on,  I  will  have  to  do  as  Mr.  Levi  Bloom  does,  cany  my  own 
insurance  for  awhile ; "  that  Mr.  Mead,  one  of  the  agents,  then 
went  on  to  explain  the  action  of  the  company  on  the  subject  of 
rates,  when  the  plaintiff  replied  that  he  knew  all  about  that, 
having  been  informed  of  it  previously  by  a  Mr.  Helmbold; 
that,  after  an  interruption  in  their  conversation.  Mead  asked 
the  plaintiff  if  he  wished  to  take  the  policy  along  with  him 
that  day,  to  which  the  plaintiff  replied  that  he  did  not  think 
he  would,  as  he  was  not  prepared  to  lift  it,  and  did  not  like  to 
lift  it  without  paying  for  it ;  that  the  plaintiff  then,  after  stat- 
ing that  he  was  in  a  hurry  and  must  leave,  said  to  Mead,  '*  I 
suppose  I  can  have  thirty  days  to  remit  for  the  policy,"  and 
Mead  answered,  "  You  can  have  until  the  tenth  of  next  month, 
as  we  seldom  remit  before  that  time  ; "  that  the  plaintiff  then 
remarked,  "  I  can  pay  for  it  most  any  time  for  that  matter," 
and  left  the  office. 

The  custom  of  Mead  &  Co.  was  to  carry  policies  for  thirty 
days  or  more,  if  requested  by  the  insured,  he  becoming  their 
debtor,  and  they  becoming  debtor  to  the  company,  for  the 
amount  of  the  premium.  The  plaintiff  testified  that  he  had 
been  insured  with  this  agency  for  three  or  four  years  before 
November,  1887,  and  that  the  agents  alwajrs  gave  him  all  the 
time  he  wanted  for  the  payment  of  premiums,  though  he  never 
took  more  than  thirty  clays  to  pay  for  any  policy ;  and  that  the 
policies  were  generally  left  with  the  agents  until  paid  for. 

The  testimony  for  the  defendant  as  to  what  took  place  on 
November  8th,  tended  to  prove  that  the  plaintiff  objected  to 
the  increased  rate  at  which  the  policy  was  written  and  did  not 
Vol.  cxxxvii — 22 
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agree  to  accept  it ;  that  when  Mead  offered  to  give  him  time 
for  the  payment  of  the  premium,  the  plaintiff  said  that  time 
was  not  80  much  a  matter  of  importance  to  him  as  the  rate ; 
that  he  left  the  office,  saying  that  he  would  think  over  the 
matter,  and  if  he  concluded  to  take  the  insurance  he  would  let 
the  agents  know ;  and  that  he  never  notified  them  of  his  inten- 
tion to  take  it  until  after  the  destruction  of  the  property  de- 
scribed in  it. 

The  policy  of  November  1,  1887,  contained  the  following 
'provisions : 

"  This  company  shall  not  be  liable  by  virtue  of  this  policy, 
or  any  renewal  thereof,  until  the  premium  therefor  be  actually 
paid." 

"  The  use  of  general  terms,  or  anything  less  than  a  distinct 
s[>ecific  agreement,  clearly  expressed  and  indorsed  on  this  pol- 
icy, shall  not  be  construed  as  a  waiver  of  any  printed  or  written 
condition  or  restriction  therein." 

"  It  is  further  understood  and  made  part  of  this  contract, 
that  the  agent  of  the  company  has  no  authority  to  waive,  mod- 
ify or  strike  from  this  policy,  any  of  its  printed  conditions,  .... 
nor,  in  case  this  policy  shall  become  void  by  reason  of  the  vio- 
lation of  any  of  the  conditions  thereof,  has  the  agent  power  to 
revive  the  same,  and  that  a  new  policy,  intended  to  i^eplace  any 
policy  so  made  void,  shall  be  of  no  effect  until  its  actual  issue 
and  delivery  thereof  to  the  assured,  any  contract  by  parol,  or 
understanding  with  the  agent,  to  the  contrary  notwithstand- 

i..g." 

The  policy  had  been  appioved  by  the  company  and  it  was 
entei-ed  on  the  books  of  Mead  &  Co.,  the  premium  $40,  being 
charged  against  the  plaintiff  in  their  favor,  and  also  charged 
against  the  agents  in  favor  of  the  company.  These  entries 
were  dated  November  1,  1887,  but  the  date  at  which  they  were 
actually  made,  was  not  disclosed  by  the  testimony.  The  de- 
fendant's agents  testified,  on  its  behalf,  that  all  policies  written 
by  them  would  appear  upon  their  books  in  this  way,  and  that 
if  a  policy  should  be  canceled,  or  not  accepted  by  the  insured, 
the  accounts  upon  the  books  would  be  balanced  by  the  entry 
of  credits  for  the  amount  of  the  premium. 

On  the  evening  of  Saturday,  November  26,  1887,  the  plaint- 
iff's store  and  its  contents  were  destroyed  by  fire.     On  the 
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succeeding  morning,  the  plaintiff  went  to  see  C.  A.  Rorabaugh, 
a  member  of  the  firm  of  J.  H.  Mead  &  Co.,  and  informed  him 
of  the  fire.  The  plaintiff  testified  that  Rorabaugh  said  on  that 
occasion  that  he  was  sorry  that  the  plaintiff  had  not  sent  in  a 
check  for  the  premium  before  the  fiie ;  that  he  believed  the 
intention  of  the  plaintiff  was  to  lift  the  policy,  but  that  he 
was  afraid,  if  the  company  should  find  out  that  the  policy  had 
not  been  paid  for  before  the  fii-e,  they  would  not  acknowledge 
liability.  The  plaintiff  testified,  also,  that  Rorabaugh  instructed 
him  tb  send  in  a  check  for  the  premium,  dated  before  the  fire, 
whereupon  the  plaintiff  went  to  Olanta,  wrote  a  check  to  Rora- 
baugh's  order  for  $40,  dating  it  November  26th,  and  gave  it 
the  same  afternoon,  Sunday,  November  27th,  to  J.  R.  Bloom, 
his  son-in-law  and  clerk,  to  take  it  to  Rorabaugh. 

Rorabaugh,  testifying  for  the  defendant,  contradicted  the 
testimony  of  the  plaintiff  as  to  the  nature  of  the  conversation 
between  them  on  November  27th.  He  testified,  further,  that 
he  received  the  check  at  his  house  in  Curwensville,  on  the 
morning  of  November  28th,  from  J.  R.  Bloom,  and  that,  when 
received,  it  was  enclosed  in  a  stamped  envelope,  with  the  stamp 
canceled  and  bearing  the  post-mark  of  the  Olanta  post-oflSce, 
dated  November  26th,  addressed  to  himself,  and  containing, 
besides  the  check,  a  letter  from  the  plaintiff  dated  November  26, 
1887,  transmitting  the  check  **  for  $40,  for  insurance  policy  for 
$2,000."  The  plaintiff,  on  being  shown  this  letter,  admitted 
that  he  wrote  it,  but  denied  that  he  wrote  the  address  on  the 
envelope.  Witnesses  for  the  defendant  testified  that  in  their 
opinion  the  latter  was  written  by  the  plaintiff. 

W.  J.  Owens,  a  witness  called  by  the  defendant,  having  tes- 
tified that  he  was  the  post-master  at  Olanta  from  December, 
1886,  to  May,  1889,  the  defendant  made  the  following  offer: 

Defendant  proposes  to  ask  W.  J.  Owens,  the  witness  on  the 
stand,  who  was  post-master  at  Olanta,  Clearfield  county.  Pa., 
during  the  month  of  November,  1887,  if  A.  A.  Long  or  J.  Roll 
Bloom,  his  son-in-law  and  clerk,  procured  any  U.  S.  Govern- 
ment stamped  envelopes  or  envelope  at  said  poslH)ffice  on  Sun- 
day, November  27,  1887,  and  did  also  procure  the  Olanta 
post-office  stamp,  bearing  date  November  26, 1887,  to  be  placed 
on  any  envelope  or  envelopes,  and  if  so,  under  what  circum- 
stances and  what  became  of  the  same,  and  if  the  witness  can 
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identify  the  envelope  in  evidence  which  0.  A.  Rorabaugh 
testified  he  received  from  J.  Roll  Bloom,  addressed  to  said 
Rorabaugh  and  written  to  Rorabaugh  by  A.  A.  Long  and  con- 
taining the  check  for  $40,  to  the  order  of  C.  A.  Rorabaugh, 
which  check  is  in  evidence ;  and  further  to  ask  the  witness 
what  time  the  mails  left  Olanta  post-oflBce.  This,  for  the  pur- 
pose of  proving  that  the  post-office  stamp  was  fraudulently 
procured  to  be  put  on  the  envelope  in  question ;  that  the  date 
said  envelope  bore  was  fraudulently  made  to  appear  as  having 
been  mailed  at  Olanta,  November  26,  1887 ;  that  it  was  not 
mailed  at  said  post-office  and  did  not  pass  through  the  mail, 
but  was  carried  to  Rorabaugh  by  J.  Roll  Bloom  at  the  instance 
of  A.  A.  Long,  the  plaintiflF;  and  for  the  further  purpose  of 
showing  that  said  letter  and  envelope,  with  false  dates  thereon, 
were  thus  procured,  written  and  sent,  for  the  purpose  of  mak- 
ing it  appear  the  premium  on  the  policy  of  insurance  in  ques- 
tion had  been  paid  before  the  fire  occurred. 

Objected  to. 

By  the  court :  Objection  overruled,  evidence  admitted  so  far 
as  to  permit  witness  to  testify  to  the  actual  facts  done,  but  not 
to  any  declarations  of  J.  Roll  Bloom,  made  in  the  absence  of 
Mri  Long,  the  plaintiff ;  exception.^ 

The  witness  then  testified  that  on  Sunday,  November  27, 
1887,  J.  R.  Bloom  procured  from  the  witness  three  stamped 
envelopes,  and  that  at  Bloom's  request  the  witness  post-marked 
all  three  of  them,  the  date  of  the  post-office  stamp  not  having 
been  changed  from  the  date  of  the  day  before,  and  that  Bloom 
took  away  with  him  the  envelopes  so  stamped.  Being  shown 
the  envelope  identified  by  Rorabaugh  as  the  one  which  con- 
tained the  check  handed  to  Rorabaugh  by  Bloom,  Owens  testi- 
fied that,  in  his  opinion,  "  it  must  be  one  of  the  thi*ee." 

Rorabaugh,  when  he  received  the  check  on  November  28th, 
took  it  with  him  to  the  office  of  the  firm,  and  called  Mead's 
attention  to  it.  It  remained  there  for  some  days,  and  finally 
Rorabaugh  returned  it  to  the  plaintiff  by  mail,  inclosed  in  a 
letter  bearing  date  December  12th.  On  December  10th,  the 
plaintiff  made  a  tender  to  Mead  &  Co.,  of  $40  in  lawful  money, 
as  the  premium  upon  the  policy,  which  tender  was  refused. 
Rorabaugh  testified  that  according  to  his  recollection,  he  had 
sent  the  plaintiff's  check  back  before  this  tender  was  made, 
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and  he  might  have  made  a  mistake  in  dating  the  letter  which 
accompanied  the  check.  Upon  cross-examination  he  was  asked 
the  following  question : 

Q.  Suppose  no  fire  had  occurred,  would  you  have  insisted 
on  the  payment  of  that  check  by  Mr.  Long?  A.  Well,  if  he 
had  accepted  the  policy  I  would. 

Mr.  Fielding :  We  object  to  the  question. 

By  the  court :  Objection  overruled  ;  exception.* 

Mr.  Murray :  Suppose  that  no  fire  had  occurred,  would  you 
liave  insisted  upon  the  payment  of  that  check  by  Mr.  Long  ? 
A.  I  suppose  if  no  fire  had  occurred  we  would  liked  to  have 
used  the  check.  Q.  There  would  have  been  no  trouble  at  all 
if  there  had  been  no  fire?  A.  I  suppose  not.  Q.  Was  not 
his  check  as  good  as  the  money  ?  A.  We  considered  the  check 
good. 

The  premium  on  the  policy  remained  charged  on  the  books 
of  Mead  &  Co.  against  Long,  and  charged  against  Mead  &  Co. 
in  the  account  kept  by  them  with  the  company,  until  Decem- 
ber 9,  1887,  when,  by  direction  of  E.  P.  Piper,  the  company's 
special  agent,  who  had  come  on  to  investigate  the  plaintiff's 
claim,  they  credited  the  amount  of  the  premium  in  those  ac- 
counts, and  returned  the  policy  to  the  company  as  an  unac- 
cepted one. 

At  the  close  of  the  testimony,  the  court,  Kbebs,  P.  J., 
charged  the  jury  in  part  as  follows  : 

The  company  does  not  ground  its  defence  upon  any  want  of 
proof  of  loss  or  want  of  notice  of  the  loss,  but  upon  the  allega- 
tion that  no  contract  of  insurance  was  ever  entered  into  by  the 
company  with  A.  A.  Long,  the  plaintiff.  The  first  and  the 
important  inquiry  in  this  case,  to  which  your  minds  must  be 
directed  when  you  go  to  your  room  to  deliberate  upon  the 
testimony  in  the  cause,  is  whether  or  not  there  was  a  contract 
made  between  the  company,  acting  through  its  agents,  J.  H. 
Mead  &  Co.,  on  the  one  side,  and  Mr.  Long  on  the  other 

It  is  alleged  on  the  part  of  the  plaintiff  that  the  agents  of 
the  company  notified  him  that  the  policy  he  then  had  would 
expire  on  the  first  of  November,  1887,  and  that,  unless  they 
were  notified  to  the  contrary,  they  would  write  a  new  policy, 
or  renew  that  policy,  whatever  the  terms  were.     Both  the  plaint- 
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iff  and  the  witnesses  on  the  part  of  the  defendant  agree  that 
no  notice  was  received  by  the  agents  of  the  company  in  answer 
to  that  letter,  until  the  eighth  of  November,  1887,  when  Mr. 
Long  went  to  the  oiffice  of  the  agents  in  Curwensville.  Now, 
the  situation  of  the  plaintiff  and  defendant,  at  that  time,  the 
eighth  of  November,  1887,  was  that  the  agents  of  the  company 
had  notified  Mr.  Long  of  the  expiration  of  the  old  policy,  and 
of  their  intention  to  write  a  new  policy  unless  they  were  noti- 
fied to  the  contrary. 

A  serious  disput^e  arises  as  to  what  occurred  in  the  office  of 
the  agents  of  the  company  on  the  eighth  day  of  November,  1887. 

I  do  not  intend  to  state  the  facts  in  this  case They  are 

all  to  be  considered,  all  the  evidence  on  both  sides,  in  deter- 
mining what  was  the  result  of  that  meeting,  whether  or  not  it 
resulted  in  a  contract  between  these  parties  by  which  Mr. 
Long  agreed  to  pay  $40  premium,  and  in  consideration  of  that 
to  be  insured  upon  this  property  to  the  extent  of  $2,000  against 

loss  by  fire If  such  a  state  of  facts  existed  there,  as  the 

result  of  that  interview,  with  what  had  occurred  in  the  writing 
of  this  letter,  then  there  would  be  a  valid  and  binding  contract 
of  insurance,  if  the  other  matters  and  things  that  entered  into 
it  were  complied  with. 

[There  is  a  condition  in  this  policy  which  provides  that 
**  this  company  shall  not  be  liable  by  virtue  of  this  policy,  or 
any  renewal  thereof,  until  the  premium  therefor  be  actually 
paid."  As  bearing  upon  the  effect  of  that  condition  upon  the 
contract  in  this  case,  I  instruct  you,  that,  inasmuch  as  tiiis  pol- 
icy was  signed  by  the  manager  or  director  required  by  the 
company  to  sign  it,  and  put  in  the  hands  of  J.  H.  Mead  &  Co., 
their  agents,  to  be  filled  up  by  them  for  any  person  that  might 
solicit  insurance  from  that  company,  and  countersigned  by  J. 
H.  Mead  &  Co.,  at  Curwensville,  in  due  form,  that  J.  H.  Mead 
&  Co.  had  the  right  and  power  to  waive  that  condition  in  the 
policy  and  to  agree  that  it  might  be  paid  at  a  future  time.]  '' 
In  other  words,  if  you  believe  from  the  testimony  in  the  cause, 
iis  claimed  by  the  plaintiff,  that  the  agents  of  this  company 
ugreed  to  give  him  until  the  10th  of  December  to  pay  the  pre- 
mium, and  he  tendered  payment,  or  offered  to  pay  it,  within 
that  time,  and  there  was,  in  other  respects,  such  an  arrange- 
ment and  agreement  between  these  parties  as  made  him  respon- 
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sible  to  pay  the  premium,  so  that  the  company  could  have  sued 
him  and  recovered  the  amount,  then  this  policy  is  good  and 
binding,  although  the  premium  was  not  actually  paid  in  cash 
to  the  company  or  its  agents.  [So  that,  as  there  is  no  dispute 
here  about  the  fact  of  the  tender  of  the  money  on  the  tenth  of 
December,  1887,  and  no  dispute  that  a  check  was  received  by 
Mr.  Rorabaugh,  one  of  the  firm  of  J.  H.  Mead  &  Co.,  agents  of 
the  defendant  company,  those  two  things,  or  either  of  them, 
are  equivalent  to  a  payment.  The  check  would  be  equivalent 
to  a  payment,  because  Mr.  Rorabaugh  did  not  present  it ;  there 
is  no  evidence,  or  at  least  he  did  not  testify,  that  he  was  re- 
fused payment  at  the  bank  on  which  it  was  drawn.  He  said 
he  considered  Mr.  Long's  check  good.]  * 

[Now,  gentlemen  of  the  jury,  if  you  believe  from  the  testi- 
mony in  the  cause  that  these  agents  did  agree  to  extend  the 
time  until  the  tenth  of  December,  1887,  and  this  check  was 
made,  although  it  may  have  been  delivered  or  sent  to  the  com- 
pany, that  is,  to  the  agents  of  the  company,  after  the  fire  oc- 
curred, it  still  would  be  a  good  payment  of  the  premium  and 
binding  upon  the  company  and  make  them  responsible  for  this 
loss.]  • 

[There  has  been  comment  on  the  one  side  and  the  other  in 
regard  to  the  check  being  dated  on  the  26th  of  November,  1887, 
when  it  was  actually  drawn  on  Sunday,  November  27,  1887. 
If  you  find  from  the  evidence,  because  you  must  determine  it 
from  all  the  evidence  in  the  cause,  if  you  determine  that  there 
was  such  a  contract,  such  an  arrangement  between  these  parties, 
as  we  have  instructed  you  the  law  requires,  before  the  fire,  on 
the  eighth  day  of  November,  1887,  because  that  was  the  time 
when  these  parties  were  last  together,  it  makes  no  difEerence  as 
to  the  dating  back  of  this  check  so  far  as  the  contract  is  concern- 
ed. It  would  not  invalidate  the  contract,  if  the  contract  had  an 
existence  at  that  time.  The  reason  why  the  evidence  was  ad- 
mitted was  because  it  was  a  circumstance  which  the  jury  might 
consider,  and  had  a  right  to  consider,  as  bearing  upon  the  ques- 
tion whether  or  not  there  was  a  contract  at  all.  That  was  the 
view  in  which  the  testimony  was  admitted,  and  not  as  having 
any  effect  upon  the  contract,  if  the  contract  was  found  by  the 
jury  to  have  actually  been  made,  and  to  have  been  in  existence 
on  the  eighth  of  November,  1887.]  *^ 


Digitized  by  LjOOQIC 


344  EASTERN  DISTRICT,  1890.  [187 

Charge  of  Conrt  below. 

Now,  gentlemen  of  the  jury,  I  will  simply  i*eiterate  that  the 
first  and  important  question  is  whether  or  not  there  was  a  con- 
tract of  insurance  consummated  between  the  plaintiflE  and  de- 
fendant, beginning  with  the  letter  written  by  the  agents  of  the 
company  and  the  interview  on  the  eighth  of  November,  1887. 
[If  there  was  such  a  contract,  and,  as  we  have  instructed  you, 
such  a  relation  entered  into  between  these  parties  that  the 
company  by  suit  could  have  compelled  Mr.  Long  to  pay  that 
premium,  and  he,  in  pursuance  of  the  arrangement,  made  with 
the  agents  of  the  company,  was  to  have  until  the  tenth  of  De- 
ceniber,  1887,  to  pay  that  premium,  and  within  that  time  sent 
his  check  to  either  member  of  the  firm,  it  makes  no  difference 
whether  it  was  di^awn  in  the  name  of  the  firm  or  not,  if  it  was 
received  by  either  member  of  the  firm ;  and  if  on  or  before  the 
tenth  of  December,  1887,  he  tendered  them  the  money,  the 
company  would  be  bound  to  pay  for  this  loss.]  ^^ 

The  defendant  has  asked  us  to  instruct  you  upon  the  follow- 
ing propositions : 

1.  The  fact  that  J.  H.  Mead  &  Co.,  agents  of  the  defendant 
company,  had  charged  the  premium  on  the  policy  in  question 
to  A.  A.  Long,  and  had  also  credited  the  premium  on  their  ac- 
count with  the  defendant  company,  in  view  of  the  explanation 
made  by  Mead  &  Co.  of  the  mode  of  conducting  their  business, 
and  charging  and  crediting  policies  not  accepted  by  the  assured, 
is  not  of  itself  sufficient  to  make  out  a  contract  of  insurance 
between  the  plaintiff  and  the  defendant  company. 

With  that  I  read  the  next  point: 

2.  That  there  is  nothing  contained  in  the  books  of  the  agents^ 
J.  H.  Mead  &  Co.,  in  relation  to  this  matter,  which  shows  any 
contract  relation  or  insurance  to  have  existed  between  the 
plaintiff  and  the  defendant  company,  if  the  jury  believe  the 
explanation  of  the  mode  of  keeping  the  accounts,  as  made  by 
J.  H.  Mead  and  C.  A.  Rorabaugh. 

Answer:  Now  gentlemen  of  the  jury,  in  answer  to  these 
points,  we  say  that  the  books,  and  the  entries  in  them,  do  not 
of  themselves  constitute  a  contract  between  these  parties,  but 
they  are  evidence  for  the  jury  to  consider  in  determining 
whether  or  not  there  was  a  contract,  taken  with  the  explana- 
tion made  by  the  agents  of  the  company,  as  to  their  manner  of 
keeping  books.     It  is  now  well-settled  law  in  Pennsylvania 


Digitized  by  LjOOQIC 


Pa.]  LONG  V.  INSURANCE  CO.  845 

Charge  of  Conrt  below. 

that  if  an  insurance  company  keep  an  account  with  their  agents, 
by  which  they  charge  their  agents  with  policies  put  into  their 
hands,  and  make  them  debtor  to  the  company  for  the  premium, 
and  the  agents  in  turn  issue  those  policies  to  other  persons,  and 
give  credit  to  those  persons,  or  time  in  which  to  pay  the  pre- 
mium, and  a  loss  occurs,  the  company  is  liable  for  that  loss, 
although  the  premium  may  not  have  been  actually  paid  until 
after  the  loss.  The  company  could  not  then  refuse  to  accept 
the  premium  and  refuse  to  carry  out  the  contract.  You  are  to 
consider  these  books,  with  the  explanation  given  by  the  agents 
who  kept  them,  as  to  their  manner  and  purpose  in  keeping 
them  as  they  did,  as  bearing  upon  the  question  of  a  contract  in 
this  case.  .  The  books  do  not  of  themselves  make  out  a  con- 
tract of  insurance,  but  are  simply  evidence  for  the  considera- 
tion of  the  jury.* 

6.  That  under  the  terms  of  the  policy  claimed  on  in  this 
case,  it  was  necessary  for  the  plaintiff  to  have  paid  the  premium 
thereon,  in  order  to  complete  a  binding  contract,  in  the  absence 
of  proof  that  such  payment  was  waived  by  the  agents  and  a 
contract  was  made  and  concluded  by  which  he  was  to  have  a 
stipulated  time  wherein  to  pay  the  premium,  and  the  policy 
considered  delivered. 

Answer :  If  I  understand  the  point,  I  affirm  it.  But  fearing 
that  my  understanding  may  not  be  as  it  is  drawn,  I  say  this : 
That  the  agent  who  wrote  the  policy  had  the  power  to  waive 
the  prepayment  of  the  premium,  and  if  the  jury  find  that  there 
was  such  an  actual  waiver  of  the  prepayment  of  the  premium, 
then  the  contract,  if  there  was  one,  would  be  valid  and  bind- 
ing without  an  actual  prepajrment  of  the  premium.  So  far  as 
considering  the  "  policy  delivered,"  as  mentioned  in  this  point, 
I  instruct  you  that  it  is  not  necessary  that  the  policy  itself 
should  have  actually  been  delivered  over  to  Mr.  Long.  If  he 
chose,  he  may  have  left  it  with  the  agents  of  the  company.  If 
such  a  contract  as  I  have  mentioned  was  made,  its  validity  and 
force  did  not  depend  upon  the  actual  delivery  of  the  policy  to 
him.*^ 

7.  If  the  jury  believe  from  the  evidence  that  the  plaintiff 
drew  a  check  on  Sunday  for  the  premium  and  antedated  it; 
that  he  made  it  payable  to  C.  A.  Rorabaugb,  and  not  to  J.  H. 
Mead  &  Co.,  the  duly  authorized  agents  of  the  defendant  com- 
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pany ;  that  the  check  was  contained  in  an  envelope  bearing 
the  post-mark  of  Olanta,  November  26,  1887,  the  day  prior  to 
the  fire ;  the  manner  in  which  J.  Roll  Bloom,  who  delivered 
the  envelope  containing  the  letter  of  Long  to  Rorabaugh,  ob- 
tained by  him  from  the  postmaster  at  Olanta,  as  stated  by  W. 
J.  Owens,  postmaster,  with  the  post-mark  on  it,  and  the  effort 
to  create  the  appearance  that  tne  letter  containing  this  check 
had  passed  through  the  regular  course  of  the  mail,  as  if  dated 
and  mailed  on  the  26th  of  November,  before  the  fire ;  these 
facts,  if  believed,  are  evidences  of  bad  faith  on  the  part  of  the 
plaintiff,  and  should  be  taken  as  evidence  against  him. 

Answer :  We  answer  that  point  by  saying  that  these  are  cir- 
cumstances which  the  jury  have  a  right  to  consider  as  bearing 
upon  the  question,  whether  or  not  there  was  any  contract  in 
existence  between  these  parties.  It  was  for  this  purpose,  and 
no  other,  that  they  were  admitted  in  evidence.* 

9.  That  the  contract  of  insurance  set  up  and  claimed  to  have 
existed  by  the  plaintiff  in  this  case,  is  not  so  free  from  doubt 
and  uncertainty,  under  all  the  evidence  in  the  cause,  as  to  make 
out  a  valid,  legal,  and  binding  contract,  and  your  verdict  must 
be  for  the  defendant. 

Answer :  We  decline  to  so  instruct  you.  It  is  a  question  of 
fact  for  the  jury  to  determine,  from  all  the  evidence  in  the 
cause,  whether  or  not  there  was  a  contract.^ 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff  for 
$2,003.73,  and  judgment  was  entered  thereon ;  whereupon  the 
defendant  took  this  appeal,  assigning  for  error : 

1.  The  answer  to  defendant's  point.^ 

2.  The  admission  of  plaintiff's  offer.* 

3.  The  ruling  upon  the  defendant's  offer.* 
4-6.  The  answers  to  defendant's  points.*  *®  ® 

7-11.  The  parts  of  the  charge  embraced  in  [  ]  7  to  ii 

Mr.  Frank  Fielding^  for  the  appellant : 

1.  There  is  not  a  scintilla  of  evidence  in  the  case,  tending  to 
show  that  any  contract  was  made,  outside  the  testimony  of  the 
plaintiff  himself,  and  that  testimony  clearly  shows  that  when 
the  agents  offered  him  credit,  he  refused  to  take  the  policy. 
According  to  his  own  statement,  the  strongest  expression  he 
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used  was,  "  I  suppose  I  can  have  thirty  days  to  remit  for  the 
policy."  This  was  not  an  agreement  to  take  it,  and  would  not 
have  been  sufficient,  in  the  face  of  the  fact  that  he  declined  to 
accept  the  policy  on  credit,  to  enable  the  company  to  maintain 
an  action  against  him  for  the  premium.  His  language  about 
carrying  his  own  insurance  shows  the  truth  of  our  contention 
that  he  declined  to  accept  the  policy  because  he  was  objecting 
to  the  rate. 

2.  Moreover,  his  conduct  in  the  matter  of  antedating  the 
check  and  fraudulently  arranging  to  make  it  appear  that  it  was 
mailed  prior  to  the  fire,  is  sufficient  to  convince  any  unbiased 
mind  that  there  was  no  contract  between  him  and  the  company. 
He  assei-ted  that  Rorabaugh  encouraged  him  to  antedate  the 
check.  This  Rorabaugh  denied.  But  suppose  the  agent  did 
collude  with  him  to  defraud  the  company;  this  could  create  no 
liability  on  the  part  of  the  company,  and  could  confer  no  ad- 
vantage on  the  plaintiff:  Smith  v.  Insurance  Co.,  24  Pa.  323. 
Our  position  in  this  case  is  not  in  conflict  with  the  decisions 
in  Elkins  v.  Insurance  Co.,  113  Pa.  386,  and  Lebanon  Ins.  Co. 
V.  Hoover,  113  Pa.  691.  The  case  is  more  like  Schafifer  v.  In- 
surance Co.,  89  Pa.  296,  which  ruled  that  a  mutual  insurance 
company  is  not  bound  by  a  contract  of  insurance,  till  the  liabil- 
ity of  the  insured  to  contribute  to  losses  is  fixed. 

3.  In  the  present  case,  the  inference  to  be  drawn  from  the 
facts  was  a  question  for  the  court,  and  not  for  the  jury :  Royal 
Ins.  Co.  V.  Beatty,  119  Pa.  6.  It  was  essential  that  the  plaint- 
iff show  an  aggregatio  mentium,  a  completed  contract  binding 
on  each  party :  Mut.  L.  Ins.  Co.  v.  Young,  23  Wall.  106 ;  1 
Wood  on  Fire  Insurance,  17, 18,  21,  23 ;  Wood  v.  Insurance 
Co.,  32  N.  Y.  619  ;  Real  Est.  Ins.  Co.  v.  Roessle,  67  Mass.  337. 
We  submit  that  such  a  contract  was  not  established.  The 
plaintiff's  testimony  establishes,  at  most,  an  unaccepted  offer  of 
insurance,  and  the  case,  therefore,  should  not  have  been  sub- 
mitted to  the  jury.  The  second  assignment  should  be  sustain- 
ed ;  what  the  agent  might  think  he  would  have  done  under  a 
hypothetical  state  of  facts,  was  entirely  irrelevant.  And  our 
first,  second  and  sixth  points  should  have  been  affirmed  un- 
qualifiedly. 

4.  It  was  entirely  competent  to  show  the  declarations  of 
Bloom  at  the  time  he  got  the  envelope  from  the  postmaster. 
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It  is  beyond  doubt  that  Long  and  Bloom  were  acting  in  collu- 
sion, in  endeavoring  to  make  it  appear  that  the  letter  contain- 
ing the  check  had  been  mailed  before  the  fire.  A  conspiracy 
between  them  was  suflBciently  established,  and  the  acts  and 
declamtions  of  Bloom  in  perpetrating  the  fraud  were  just  as 
binding  on  Long  as  if  the  latter  had  been  present.  That  the 
conduct  of  Long  in  the  matter  of  the  check  was  evidence  of 
bad  faith,  and  evidence  against  him  on  the  question  whether 
a  contract  existed,  is  too  clear  for  argument.  Our  third  point, 
therefore,  should  have  been  affirmed  without  qualification. 
And  the  court  committed  error  in  virtually  separating,  by  the 
instruction  embraced  in  the  tenth  assignment,  these  collusive 
facts  of  fraud  from  the  question  whether  there  was  a  contract 

Mr,  Thomas  H.  Murray  and  Mr,  JR.  D,  Swoope  (with  them 
Mr.  CyriLs  O-ordon)^  for  the  appellee : 

1.  The  principal  and  perhaps  the  only  point  in  the  case  is 
whether,  upon  the  whole  evidence,  there  was  a  question  for 
the  jury.  It  is  well  settled  that  pre-payment  of  the  premium 
may  be  waived,  either  expressly  or  by  implication  arising  from 
circumstances  or  from  course  of  dealing :  Universal  Ins.  Co.  v. 
Block,  109  Pa.  535 ;  FrankUn  Ins.  Co.  v.  Colt,  20  Wall.  561 ; 
Lebanon  Ins.  Co.  v.  Hoover,  118  Pa.  591.  The  leaving  of  the 
policy  with  the  agent  during  the  period  of  credit,  does  not  in- 
validate the  insurance,  although  there  is  no  actual  manual  de- 
livery to  the  insured :  Bodine  v.  Insurance  Co.,  51  N.  Y.  117 
(10  Am.  Rep.  566).  While  the  assured  must  have  bound 
himself  to  pay  the  premium,  this  need  not  be  by  express  con- 
tract ;  the  agreement  may  be  implied  from  conduct  and  circum- 
stances :  Pollock  on  Contracts,  81,  82,  86 ;  Joyce  v.  Swan, 
17  C.  B.,  N.  S.,  84;  Franklin  Ins.  Co.  v.  Colt,  20  Wall.  560; 
1  Wood  on  F.  Insurance,  §  10.  When  the  testimony,  in  any 
reasonable  view  that  can  be  taken  of  it,  justifies  the  verdict, 
this  court  will  not  disturb  the  judgment :  Thomas  v.  Thomas, 
21  Pa.  815 ;  Wenrich  v.  Heflfner,  38  Pa.  207 ;  McKee  v.  Bid- 
well,  74  Pa.  218 ;  Elkins  v.  Insurance  Co.,  118  Pa.  887. 

2.  If  the  assured  made  himself  liable  for  the  premium,  the 
company  was  liable  on  the  policy.  Hence,  the  inquiry  whether 
the  agents  would  have  used  the  check  for  the  premium,  if  no 
fire  had  occurred,  was  pertinent,  as  throwing  light  upon  whether 
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they  did  not  consider  him  bound  for  the  payment  of  the  pre- 
mium. The  ruling  excluding  declarations  of  Bloom,  made  in 
the  absence  of  Long,  was  right,  because  there  was  no  proof 
or  offer  of  proof  that  Long  authorized  the  declarations,  or  that 
they  were  within  the  scope  of  any  agency :  Irvine  v.  Buckaloe, 
12  S.  &  R.  35  ;  and  because  the  offer  was  not  sufficiently  spe- 
cific to  make  the  competency  and  materiality  of  the  excluded 
declamtions  apparent.  In  a  much  stronger  case,  a  somewhat 
similar  offer  was  rejected :  Lord  Melville's  Case,  29  Howell's 
St.  Tr.  764.  To  instruct  the  jury  that  certain  alleged  facts 
were  evidence  of  bad  faith  would  have  been  palpable  error : 
Heslop  V.  Heslop,  82  Pa.  537.  It  is  proper  to  add  explana- 
tions or  qualifications  to  the  affirmance  of  an  obscurely  worded 
point:  Pistorius  v.  Commonwealth,  84  Pa.  158.  The  books 
of  the  agents  are  evidence  in  the  plaintiff's  favor :  Lebanon 
Ins.  Co.  V.  Hoover,  113  Pa.  591.  These  agents  had  power  to 
waive  prepayment  of  the  premium :  Riley  v.  Insurance  Co., 
110  Pa.  144 ;  Elkins  v.  Insurance  Co.,  113  Pa.  387. 

Opinion,  Mr.  Justice  McCollum  : 

The  vital  question  in  this  case  is  whether  the  evidence  was 
sufficient  to  justify  the  jury  in  finding  a  contract  of  insurance. 
In  passing  on  this  question,  the  previous  dealings  and  relations 
of  the  parties,  as  well  as  their  acts  and  declamtions  bearing 
directly  on  the  pending  dispute,  must  be  taken  into  considera- 
tion. In  other  words,  the  latter  must  be  construed  in  the 
light  of  the  foimer. 

Long  was  engaged  in  the  mercantile  business  at  Olanta, 
and  held  a  policy  of  insurance  issued  by  the  appellant  com- 
pany on  his  stock  of  goods,  for  $2,000.  This  policy  expired 
on  the  first  of  November,  1887,  and,  prior  to  that  time,  the 
company,  thi'ough  its  agents  at  Curwensville,  informed  him  by 
letter  that  the  insurance  would  be  renewed  if  he  did  not 
give  notice  to  the  contrary.  As  he  did  not  give  any  notice  of 
a  desire  to  terminate  the  insurance,  the  policy  in  suit  was  issued 
by  the  company  and  forwarded  to  its  agents,  who  charged  the 
premium  to  him,  and  in  their  account  with  the  company  charged 
themselves  with  it.  Whether  these  charges  were  made  before 
their  interview  with  him  on  the  eighth  of  November,  the  tes- 
timony does  not  inform  us ;  but  we  learn  from  it  that  their 
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custom  was  to  carry  policies  thirty  days  or  more,  if  requested 
by  the  assured,  in  which  case  he  became  their  debtor  for  the 
amount  of  the  premium,  and  the  company  accepted  them  as 
its  debtor  for  it.  In  their  former  transactions  with  Long,  he 
was  allowed  thirty  days  in  which  to  pay  the  premium,  and  bis 
policy  remained  with  them  ;  but  it  was  mutually  understood 
that  it  was  in  force  for  the  term  described  therein,  as  effectu- 
ally as  if  he  had  paid  the  premium  upon  it  and  taken  it  away. 
It  was  on  this  understanding  that  the  credit  was  sought  and 
granted,  and  that  the  premium  was  subsequently  paid  and  re- 
ceived. In  view  of  their  custom,  and  previous  dealings  with 
the  appellee,  their  possession  of  the  policy  in  suit  and  the  non- 
payment of  the  premium  thereon  were  consistent  with  a  con- 
tract of  insurance  and  his  claim  that  he  was  their  debtor  for 
the  premium  and  they  were  keeping  the  policy  for  him. 

When  he  called  at  their  oflBce  on  the  eighth  of  November 
he  did  not  allege  that  the  renewal  of  his  insurance  was  not 
authorized  by  him,  nor  refuse  to  pay  the  premium  for  it,  but 
he  inquired  if  he  could  have  thirty  days  to  remit  for  it,  and 
was  assured  that  he  could  have  until  the  tenth  of  December. 
They  admit  that  but  for  the  fire  they  would  have  accepted  the 
premium  from  him  at  any  time  on  or  before  that  day.  The 
fire  occurred  on  the  26th  of  November,  and  on  the  28th  they 
received  his  check  for  the  premium  and  held  it  until  the  twelfth 
of  December,  without  intimating  to  him  that  it  was  not  satis- 
factory. Upon  their  books  this  premium  was  charged  to  him 
under  date  of  November  first,  and  credited  under  date  of  De- 
cember 9th,  and  in  their  account  with  the  company  a  corre- 
sponding charge  and  credit  appear.  These  credits  were  entered 
after  the  fire  and  by  the  direction  of  special  agent  Piper,  who 
was  charged  with  the  duty  of  investigating  the  claim  in  dis- 
pute. 

The  foregoing  facts  are  conceded  or  appear  in  the  uncontra- 
dicted evidence,  and  assist  materially  in  interpreting-  and  re- 
conciling the  conflicting  testimony.  We  are  satisfied  upon  a 
careful  examination  and  study  of  all  the  evidence  that  it  was 
the  duty  of  the  court  to  submit  to  the  jury  the  question  whe- 
ther a  contract  of  insurance  existed  between  the  contracting 
parties.  The  authority  of  the  agents  to  waive  the  condition 
in  the  policy  respecting  the  payment  of  the  premium,  was 
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conceded  in  the  appellant's  sixth  point  and  is  not  questioned 
here.  It  could  not  be  successfully  disputed  upon  the  admitted 
course  of  dealing  between  all  the  pai*ties  concerned :  Lebanon 
Ins.  Co.  V.  Hoover,  113  Pa.  591. 

The  ruling  complained  of  in  the  second  specification  was 
upon  a  question  in  the  cross-examination  of  appellant's  agent 
and  witness,  who  had  testified  that  there  was  no  agreement  of 
insurance,  and  who  had  received,  after  the  fire  and  without 
objection,  the  appellee's  check  for  the  premium,  and  held  it  two 
weeks,  without  presenting  it  for  payment.  The  question  was 
designed  to  test  the  accuracy  of  his  previous  statement,  and 
his  intelligence  and  integrity  touching  the  matters  under  in- 
vestigation, and  we  are  not  prepared  to  say  that  it  exceeded 
the  limits  of  a  proper  cross-examination. 

There  is  no  error  in  the  ruling  on  the  oflFer  of  evidence  con- 
tained in  the  third  specification.  It  did  not  appear,  and  the 
oflfer  did  not  propose  to  show,  that  Bloom  was  acting  for  Long 
or  by  his  authority  in  obtaining  the  stamped  envelopes.  But  if 
he  had  been  so  acting,  and  the  appellant  desired  to  prove  his 
declarations,  the  offer  should  have  embraced  at  least  the  sub- 
stance of  them,  that  the  court  might  judge  of  their  relevancy 
and  materiality:  Williams  v.  Williams,  84  Pa.  312. 

The  remaining  specifications  do  not  require  separate  consid- 
eration. The  answers  to  the  appellant's  points  in  relation  to 
the  delivery  of  the  policy,  the  antedating  of  the  check,  and 
the  explanation  of  the  book  entries,  were  fair,  full,  and  cor- 
rect, and,  as  it  is  admitted  that  there  was  a  tender  of  the  pre- 
mium on  the  tenth  of  December,  it  is  profitless  to  inquire 
whether  the  receipt  and  retention  of  the  check  were  the  equiv- 
alent of  it. 

The  judgment  is  affirmed. 
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FRANCIS  DRAKE  v.  PENNA.  R.  CO. 

APPEAL  BY  PLAINTIFP  FROM  THE  COURT  OP  COMMON  PLEAS 
OF  ERIE  COUNTY. 

Argaed  May  1,  1890— Decided  January  5,  1891. 

1.  A  passenger^s  consent  to  the  reasonable  regulations  of  a  railroad  com- 
pany, in  regard  to  entering  and  leaving  its  trains,  is  implied ;  and  for 
an  injury  which  results  to  him  from  his  voluntary  disregard  thereof* 
the  company  is  not  liable :  Sullivan  v.  Railroad  Co.,  30  Pa.  234 ;  Penna. 
R.  Co.  V.  Zebe,  33  Pa.  318;  S.  C,  37  Pa.  420. 

2.  When  a  passenger  knows  that  on  one  side  of  the  track  no  platform  or 
place  for  alighting  from  trains  has  been  provided,  and  that  there  is  a  safe 
and  convenient  platform,  upon  the  other  side,  for  the  use  of  passengers 
in  entenng  and  leaving  trains,  such  knowledge  is  notice  of  a  rule  of  the 
company  that  ptissengers  shall  get  on  and  off  trains  at  said  platform. 

3.  When  a  railroad  company  has  provided  safe  and  convenient  means  of 
ingress  and  egress  to  and  from  its  trains,  upon  one  side  of  its  track, 
it  has  in  this  particular  discharged  its  whole  duty  to  passengers,  and  it  is 
not  bound  to  anticipate  that,  in  disregard  of  its  reasonable  and  known 
regulations,  Ihey  will  alight  upon  the  opposite  side. 

4.  Wherefore,  a  passenger,  who,  with  notice  of  a  regulation  requiring 
him  to  alight  from  his  train  upon  the  south  side  of  the  track,  voluntarily 
alights  upon  the  north  side,  and,  in  alighting,  is  injured  by  falling  into 
an  unguarded  excavation  made  by  the  railroad  company,  cannot  recover 
damages  from  the  company  for  his  injuries. 

5.  The  fact  that  the  company  has  permitted  persons  residing  noith  of  its 
road  to  cross  its  right  of  way  and  track  on  foot,  at  different  points  in  the 
vicinity  of  its  station  building,  in  going  between  different  parts  of  the 
town,  is  not  a  waiver  of  its  regulations  affecting  its  passengers,  nor  a 
permission  to  them  to  alight  on  the  north  side. 

6.  Evidence  that  occasionally  a  passenger  would  get  off  on  the  north  side 
of  the  company's  trains,  cannot  affect  the  rights  and  duties  of  the  pas- 
senger, when  it  is  not  shown  that  the  railroad  company  consented  to  or 
had  knowledge  of  such  practice,  nor  is  such  testimony  admissible: 
Penna.  R.  Co.  v.  Zebe,  87  Pa.  420. 

Before  Paxson,  C.  J.,  Sterrett,  Willlams,  McCollum 
and  Mitchell,  JJ. 

No.  412  Januaiy  Term  1890,  Sup.  Ct. ;  coui-t  below,  No.  148 
February  Term  1888,  C.  P. 

On  January  19, 1888,  Francis  Drake  brought  trespass  against 
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the  Pennsylvania  Railroad  Company,  lessee  of  the  Philadelphia 
and  Erie  railroad,  to  recover  damages  for  personal  injuries  re- 
ceived by  the  plaintiff,  in  consequence,  as  it  was  alleged,  of 
the  defendant  company's  negligence.  The  defendant's  plea 
was  not  guilty. 

At  the  trial  on  October  9, 1889,  the  following  facts  were 
shown : 

The  plaintiff  was  a  resident  of  Union  City.  On  December 
9, 1887,  being  in  Erie,  and  receiving  word  that  his  sister  was 
dangerously  sick,  he  started  home  on  a  train  leaving  Erie  at  5 
o'clock  p.  M.,  on  the  Philadelphia  and  Erie  railroad,  leased  and 
operated  by  the  defendant  company.  When  the  train  reached 
Union  City,  it  was  quite  dark. 

The  station  building  at  that  place  was  on  the  south  side  of 
the  railroad.  Between  the  building  and  the  main  tmck  ran  a 
side  track,  which  was  used,  inter  alia,  as  a  passing  siding.  The 
space  between  the  station  building  and  the  side  track  was  oc- 
cupied by  a  plank  platform,  from  which  at  intervals  planked 
ways  passed  across  the  siding  to  the  main  track.  These  ways 
were  for  the  use  of  the  baggage  trucks  in  conveying  baggage 
to  and  from  trains.  The  spaces  between  the  planked  ways 
were  filled  up,  as  high  as  the  planks,  with  the  screenings  of 
ballast  quarries  and  gravel,  packed  tightly,  which  made  a 
smooth  hard  surface.  There  was  thus  practically  a  continuous 
platform  between  the  building  and  the  main  track.  On  the 
north  side  of  the  main  track  there  was  no  platform  for  passen- 
gei-s  to  alight  upon.  Several  witnesses  testified  that  they  had 
alighted,  or  had  seen  other  persons  alighting,  from  trains  upon 
that  side  of  the  railroad.  One  witness  testified  for  the  plaint- 
iff that,  with  the  ground  on  the  north  side  of  the  track  in  its 
usual  condition,  he  would  consider  it  safer  to  alight  on  that 
side  than  on  the  side  next  the  station  house,  if  it  were  dark 
and  if  a  train  should  be  passing  upon  the  side  track  at  the 
time.  This  witness  and  others  testified  that  they  had  seen 
trains  passing  on  the  side  track,  while  passenger  trains  were 
standing  at  the  station  on  the  main  track. 

The  testimony  for  the  plaintiff  tended  to  prove  that  for  many 

years,  people  living  in  the  vicinity  had  been  in  the  habit  of 

crossing  the  railroad,  in  front  of  the  station  building,  without 

objection  by  the  railroad  company,  for  the  purpose  of  shorten- 
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ing  the  distance  to  be  traveled  in  going  to  and  from  their  work, 
and  that  several  well-woni  paths,  so  used,  ran  from  the  north 
side  of  the  company's  tracks  to  ceilain  houses  and  to  a  neigh- 
boring street.  One  of  these  paths  led  directly  to  the  house  in 
which  tlie  plaintiffs  sister  resided.  When  the  train  stopped  at 
Union  City,  being  anxious  about  lus  sister  and  in  haste  to  ascer- 
tain her  condition,  the  plaintiff  stepped  from  the  car,  upon  the 
north  side  of  it,  at  or  near  the  point  where  the  path  last  men- 
tioned reached  the  railroad,  intending  to  go  by  that  path  to  his 
sister's  house.  During  the  day  workmen  employed  by  the  rail- 
road company  had  dug  a  trench  along  the  north  side  of  the  rail- 
road and  across  this  path,  to  carry  off  the  waste  water  from  a 
hydrant.  It  was  open,  unguarded,  and  without  any  light  or 
other  warning  to  indicate  its  presence.  The  trench  was  so  close 
to  the  track  that  when  the  plaintiff  stepped  off  the  car,  he  fell 
directly  into  it  from  the  car  step.  Its  depth  was  from  four  to 
five  feet,  and,  as  the  lower  step  of  the  car  was  about  two  feet 
above  the  surface  of  the  ground,  the  height  of  the  plaintiffs  fall 
was  from  six  to  seven  feet.  The  consequence  of  his  fall  was  a 
dislocation  of  his  thigh  which  resulted  in  a  permanent  injury. 
Upon  cross-examination,  the  plaintiff  testified  as  follows: 

"  Q.  The  train  stopped  at  the  station  ?  A.  Yes,  sir.  Q.  There 
was  no  difficulty  as  to  time  in  getting  off ;  you  had  ample  time 

to  get  off.     A.  Yes,  sir ;  I  got  off Q.  You  knew  that 

the  depot  was  lighted  up?    A.  They  always  had  a  light  in  the 

t.elegi'aph  office  there Q.  Isn't  there  also  a  lamp  outside, 

and  wasn't  there  then  ?  A.  There  was  a  small  lamp.  Q.  On 
the  outside  ?  A.  Yes,  sir.  Q.  Then  there  was  nothing  to  pre- 
vent you  from  getting  out  on  the  depot  side  if  you  had  wanted 
to?    A.  No,  sir." 

At  the  close  of  the  testimony,  the  court,  Gu2«asON,  P.  J., 
charged  the  jury  as  follows : 

Had  the  plaintiff  sustained  his  injury  while  walking  over  the 
path  or  approaching  the  path  over  which  the  public  had  been 
allowed  to  pass  for  years,  there  would  be  a  question  of  fact  to 
be  submitted  to  the  jury.  To  dig  a  trench  upon  their  premises 
across  such  a  path,  without  protection  of  some  kind  against  acci- 
dent, would  be  negligence  on  the  part  of  the  defendant,  and  they 
would  be  liable  for  tlie  injuries  which  naturally  resulted  there- 
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from  in  the  absence  of  contributory  negligence  on  the  part  of 
the  plaintiff.  Or,  had  the  plaintiff,  as  was  proposed  in  his  offer 
of  evidence,  admitted  under  objection,  shown  that  there  existed 
a  custom,  with  the  knowledge  and  acquiescence  of  the  defendant, 
for  passengers  to  get  on  and  off  from  the  train  on  the  north  side 
of  the  track,  there  would  be  a  question  for  the  jury.  But  the 
plaintiff's  own  testimony  shows  that  he  was  not  walking  when 
he  stepped  into  the  ditch,  but  stepped  directly  from  the  car  into 
it  He  was  bound  to  alight  from  the  car  upon  the  platform 
erected  for  that  purpose.  That  was  a  reasonable  regulation  of 
the  railroad  company. 

The  company,  if  negligent  in  not  placing  warnings  or  barriers 
at  the  ditch,  were  liable  for  the  natural  and  probable.results  of 
that  negligence  such  as  they  might  reasonably  foresee.  They 
ought  to  foresee  that  people  would  be  liable  to  walk  over  their 
tracks  to  cross  the  land  to  and  from  High  street,  if  they  had 
for  a  number  of  years  been  permitted  to  do  so,  and  an  accident 
resulting  upon  an  attempt  to  so  cross  would  be  natural  and  prob- 
able. But  they  were  not  bound  to  foresee  that  a  passenger 
would,  on  a  dark  night,  in  violation  of  the  reasonable  regula- 
tions of  the  company,  without  knowing  the  condition  of  the 
ground,  alight  upon  a  side  of  the  car  opposite  the  safe  and  con- 
venient platform  provided  for  that  purpose,  stepping  directly 
into  the  ditch,  and  receive  injuries  thereby.  Had  he  alighted 
upon  the  platform,  and  afterwards  sustained  the  injury  in  cross- 
ing the  track  and  land  of  the  defendant,  it  would  have  been  a 
different  case.  The  injury  would  then  have  resulted  from  the 
negligence  of  the  defendant,  and  whether  there  was  contribu- 
tory negligence  or  not,  it  would  be  a  question  to  be  passed  upon 
by  the  jury.  But  the  injury  resulted,  not  while  he  was  exer- 
cising the  right  enjoyed  by  the  public,  but  in  consequence  of 
and  while  he  was  alighting  from  the  car  in  a  place  forbidden 
by  the  defendant  and  where  he  had  no  right  to  alight.  He  may 
have  had  a  right  to  walk  there,  but  he  had  no  right  to  alight 
from  the  train  there.  There  was  evidence  from  which  to  infer 
a  license  from  the  company  to  pass  over  their  premises ;  but 
there  was  no  evidence  from  which  the  jury  could  find  a  license 
to  alight  from  the  train  on  that  side  of  the  track. 

A  person  claiming  a  right  to  use  the  property  of  another  for 
any  purpose,  relying  for  proof  of  hLs  right  on  a  custom  of  the 


Digitized  by  LjOOQIC 


85«  EASTERN  DISTRICT,  1890.  [187 

Argoments. 

public  known  to  and  acquiesced  in  by  the  owner  of  the  land, 
cannot  sustain  a  claim  beyond  and  more  extensive  than  the  cus- 
tom itself.  Here  the  only  custom  and  the  only  license  enjoyed 
by  the  plaintiff  or  others  upon  the  land  of  the  defendant,  which 
has  been  proven  to  have  been  with  the  knowledge  and  acqui- 
escence of  the  defendant,  was  the  privilege  of  passing  over  its 
property.  It  has  not  been  shown  that  any  person  was  ever  per- 
mitted by  the  company  to  alight  from  the  train  upon  the  north 
side  of  the  track,  or  that  any  one  ever  did  so  alight  to  its  knowl- 
edge. 

It  follows  that  the  negligence  of  the  plaintiff  materially  con- 
tributed to  produce  the  injury  sustained  by  him,  and  no  other 
course  remains  but  to  so  instruct  the  jury. 

— The  jury  returned  a  verdict  for  the  defendant.  A  rule 
for  a  new  trial  having  been  discharged,  judgment  was  entered, 
when  the  plaintiff  took  this  appeal,  specifying  that  the  court 
erred: 

1.  In  withdrawing  the  case  from  the  jury  and  directing  a  ver- 
dict for  the  defendant. 

Mr.  WiUiam  A.  Galbraith  (with  him  Mr.  Davenport  Qalr 
braith)^  for  the  appellant : 

1.  There  can  be  no  question  that  the  defendant  company  was 
grossly  negligent  in  leaving  an  open  ditch,  without  light  or 
guard,  on  a  dark  night,  at  a  point  where  the  public  had  for 
many  years  crossed  and  re-crossed  without  any  objection  on  the 
part  of  its  agents  and  employees.  But  the  couit  below  held 
that  the  plaintiff  was  negligent  in  alighting  on  the  side  of  the 
car  away  from  the  station  building.  Negligence  is  the  absence 
of  cai*e  according  to  the  circumstances.  What  constitutes  such 
absence  of  care  is  a  question  for  the  jury,  except  when  the  facts 
developed  at  the  trial  fall  within  a  fixed  standard,  or  show  a 
case  where  the  measure  of  duty  has  been  defined  by  law ;  and, 
even  when  the  act  done  is  an  evident  breach  of  a  duty  fixed  by 
law,  it  is  only  when  the  act  of  negligence  is  unexplained  or  un- 
excused  by  the  particular  circumstances  of  the  case,  that  the 
court  is  justified  in  taking  the  question  of  negligence  from  the 
jury :  Penna.  R.  Co.  v.  White,  88  Pa.  833 ;  Johnson  v.  Rail- 
road Co.,  70  Pa.  867 ;  Penna.  R.  Co.  v.  Peters,  116  Pa.  206; 
McQuilken  v.  Railroad  Co.,  16  Am.  &  Eng.  R.  Cas.  868 ;  Mc- 
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Neal  V.  Railway  Co.,  181  Pa.  184 ;  Delaware  etc.  R.  Co.  v. 
Jones,  128  Pa.  808;  NesUe  v.  Pass.  Ry.  Co.,  118  Pa.  800; 
Penna.  R.  Co.  v.  Coon,  111  Pa.  480 ;  Schum  v.  Railroad  Co., 
107  Pa.  8. 

2.  The  defendant  relies  greatly  on  Penna.  R.  Co.  v.  Zebe, 
88  Pa.  818 ;  but  that  decision  was  governed  by  a  consideration 
with  which  we  have  nothing  to  do  in  this  case.  Zebe's  son 
stepped  down  from  the  car  and  immediately  upon  another  track, 
the  very  existence  of  which  was  notice  to  him  of  his  danger, 
and  a  warning  to  exercise  caution.  This  alone  was  enough 
to  constitute  contributory  negligence.  But  the  plaintiff  in  this 
case,  by  alighting  on  the  north  side  of  the  track,  avoided  the 
very  danger  which  in  the  Zebe  case  was  the  cause  of  the  acci- 
dent ;  he  avoided  the  necessity  of  crossing  a  track  used  for 
passing  trains.  He  knew  that  the  public  were  in  the  habit  of 
crossing  the  track,  and  had  crossed  it  himself  at  the  point  where 
he  attempted  to  alight,  and  he  had  a  right  to  expect  that  the 
railroad  company  would  keep  the  roadway  in  a  safe  condition 
for  the  use  to  which  It  was  subjected.  There  is  no  contributory 
negligence  in  not  looking  out  for  danger  when  there  is  no  reu- 
son  to  anticipate  any:  Reeves  v.  Railroad  Co.,  80  Pa.  454. 
Can  he  be  said  to  have  been  negligent  per  se,  because  he  did 
not  cross  the  south  track  to  the  station  platform,  preliminary 
to  exercising  his  undoubted  right  to  pass  over  the  very  spot 
where  he  attempted  to  alight  in  the  first  place  ?  Can  the  court 
say,  as  matter  of  law,  what  a  prudent  man  would  have  done? 
Yet  that  is  the  standard  to  be  applied :  Reeves  v.  Raikoad  Co., 
30  Pa.  461. 

8.  To  say  that  such  facts  as  that  the  plaintiff  would  have 
had  to  cross  a  track  to  reach  the  platform,  while  on  the  north 
side  of  the  car  there  was  no  track  to  cross,  and  that  he  had  rea- 
son to  think  that  the  footing  on  that  side  was  still  safe  and  good, 
as  he  knew  it  had  been  a  short  time  before,  are  to  be  brushed 
aside  by  the  court,  is  to  say  that  duties  do  not  arise  out  of  cir- 
cumstances, and  that  a  rule,  once  laid  down  by  the  court,  is  to 
be  inexorably  apjjlied,  no  matter  what  may  be  the  particular 
circumstances  of  the  case  begotten  by  the  railroad  company 
itself.  See  the  contrary  of  this  stated  in  Johnson  v.  Railroad 
Co.,  70  Pa.  857.  Penna.  R.  Co.  v.  Zebe,  supra,  is  an  illustration 
of  a  case  where  the  facts  fall  within  a  fixed  standard.     But 
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would  the  passenger  be  bound  to  alight  on  the  side  toward  the 
platform,  if  he  had  to  cross  a  dozen  tracks  to  reach  it,  and  if, 
on  the  opposite  side  there  were  no  tracks  at  all,  but  a  com- 
mon way  used  by  the  public  for  many  years  ?  Evidently  not. 
Therefore,  somewhere  between  the  two  extremes,  that  exhibited 
by  the  Zebe  case,  and  our  supposed  case  of  a  dozen  or  more 
tracks  intervening,  the  standard  of  the  passenger's  duty  shifts ; 
and  as  there  is  no  rule  to  tell  us  where  it  shifts,  or  where  the 
course  which  constituted  negligence  per  se  in  the  one  case, 
would  become  that  of  a  prudent  man  in  the  other,  the  question 
of  negligence  becomes  one  for  the  jury :  Schum  v.  Railroad  Co., 
107  Pa.  8. 

4.  We  rely  on  the  following  facts  as  taking  this  case  out  of 
the  general  rule  that  passengers  must  alight  on  the  side  next 
the  platform :  (a)  There  was  no  platfonn  on  either  side  of  the 
car,  on  which  the  plaintiff  could  alight  and  which  would  be 
notice  to  him  of  a  regulation  that  he  must  get  off  on  that  side  ; 
the  space  between  the  north  and  south  tracks  was  filled  with 
broken  stone,  except  at  the  points  where  baggage  was  wheeled 
across,  (ft)  The  station  platform  could  be  reached  only  by 
crossing  a  track  over  which  trains  were  accustomed  to  pass, 
even  while  passenger  trains  were  standing  upon  the  north 
track  discharging  passengers.  (<?)  It  had  been  the  custom  of 
the  public  for  many  years  to  cross  the  defendant's  tracks  at 
the  point  where  the  plaintiff  was  injured,  without  objection, 
(d)  Well  worn  paths  ran  from  the  north  side  of  the  track  to 
the  houses  facing  the  railroad,  one  of  which  started  from  the 
point  where  the  plaintiff  fell  into  the  excavation.  The  testi- 
mony for  the  plaintiff  establishing  these  facts  must  be  accepted 
as  true,  and  the  court  must  draw  therefrom  every  inference  which 
a  jury  could  draw :  Fisher  v.  Railway  Co.,  181  Pa.  292.  We 
think  the  court  erred  in  holding  that  a  custom  of  persons  living 
on  the  north  side  of  the  railroad,  to  alight  on  that  side  from  the 
cars,  was  not  shown.  Testimony  by  such  persons  that  they  and 
others  have  been  in  the  habit  of  doing  this,  is  sufficient :  Phila. 
etc.  R.  Co.  V.  Troutman,  11  W.  N.  468.  It  is  almost  impossi- 
ble, and  is  unnecessary,  to  prove  knowledge  of  and  direct  acqui- 
escence in  such  a  custom,  on  the  part  of  the  railroad  company. 
Whether  it  did  acquiesce  was  for  the  jury :  Taylor  v.  Canal 
Co.,  118  Pa.  162. 
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Mr.  J.  Moss  Thompson^  for  the  appellee : 

A  passenger  impliedly  assents  to  all  the  company's  reasonable 
rules  and  regulations,  and  if  injury  befall  him  by  reason  of  his 
disregard  of  regulations  necessary  to  the  conduct  of  its  business, 
he  cannot  recover  damages :  Sullivan  v.  Railroad  Co.,  30  Pa. 
234 ;  Penna.  R.  Co.  v.  Zebe,  87  Pa.  420 ;  Penna.  R.  Co.  v. 
Zebe,  33  Pa.  318. .  Two  facts  are  conclusively  established  in 
this  case :  (a)  That  the  company  had  a  safe  and  convenient 
platform,  and  (6)  that  the  plaintiff,  in  disregard  of  its  plain, 
reasonable  regulation,  left  the  car  on  the  opposite  side  and  im- 
mediately landed  in  the  ditch.  The  case  is  thus  brought  di- 
rectly within  Penna.  R.  Co.  v.  Zebe,  supra.  '  Suppose  that  pas- 
sengers did  occasionally  get  oflf  on  the  north  side :  knowledge 
of  this  was  not  brought  home  to  the  company,  and  such  a  vio- 
lation of  its  rules  would  not  justify  their  violation  by  the  plaint- 
iff. That  the  company  did  not  by  force  or  barriers  prevent 
people  from  leaving  on  the  wrong  side,  was  not  negligence : 
Penna.  R.  Co.  v.  Zebe,  33  Pa.  318.  There  were  no  "  circum- 
stances begotten  by  the  railroad  company "  to  take  this  case 
out  of  the  general  rule.  The  plaintiff  was  negligent,  and  the 
court  was  justified  in  giving  binding  instructions. 

Opinion,  Mr.  Jjjsticb  McCollum  : 

The  appellant  was  a  passenger  on  the  defendant  company's 
train  on  a  dark  night  in  December,  1887,  and  in  alighting  from 
it  at  Union  station,  stepped  into  a  deep  ditch  by  the  side  of 
the  roadbed  and  was  injured.  A  portion  of  this  ditch  was 
dug  by  the  company  that  day,  for  purposes  appurtenant  to  its 
road,  and  there  were  no  lights  or  guards  near  it.  It  was  on 
the  north  side  of  the  track,  and  the  depot  was  on  the  south 
side  of  it.  The  appellant  was,  and  for  twelve  years  previous 
thereto  had  been,  a  resident  of  Union,  and  his  house  was  near 
the  depot.  He  was  well  acquainted  with  the  locality;  he  knew 
tliere  was  no  platform  or  place  provided  by  the  company  for 
its  passengers  to  alight  on  the  north  side  of  the  track,  and  that 
it  had  constructed  a  safe  and  convenient  platform  in  connec- 
tion with  its  depot  on  the  south  side  of  it,  for  their  use  in  en- 
tering and  leaving  its  trains.  This  knowledge  was  notice  to 
him  of  a  rule  of  the  company  that  they  should  get  on  and  off 
there.     In  violation  of  this  rule,  which  it  was  his  duty  to  con- 


Digitized  by  LjOOQIC 


360  EASTERN  DISTRICT,  1890.  [187 

Opinion  of  the  Court. 

form  to,  he  refused  the  safe  means  of  exit  and  stepped  into 
the  ditch  on  the  other  side,  and  for  the  consequences  of  his 
leap  in  the  dark  seeks  to  hold  the  company  responsible. 

A  passenger's  consent  to  a  reasonable  regulation  of  the  com- 
pany for  enteiing  and  leaving  its  trains,  is  implied,  and  for  an 
injury  which  results  from  his  voluntary  disregard  of  it  the 
company  is  not  liable :  Sullivan  v.  Railroad  Co.,  80  Pa.  234. 
In  the  present  case  it  affirmatively  and  sufficiently  appears  in 
the  testimony  produced  by  the  appellant,  that  tJie  company 
had  provided  safe  and  convenient  means  of  ingress  and  egress 
to  and  from  its  trains,  and  in  this  particular  had  discharged 
its  whole  duty  to  its  passengers.  It  was  under  no  obligation 
to  them  to  provide  a  convenient  place  to  alight  on  the  north 
side;  nor  to  keep  its  right  of  way  there  free  of  obstructions  for 
the  benefit  of  pedestrians.  It  was  not  bound  to  anticipate  and 
guard  against  the  consequences  of  a  violation  by  its  passengers 
of  its  reasonable  and  known  regulations  for  their  protection. 
It  is  admitted  by  the  appellant  that  his  observance  of  these 
regulations  would  have  insured  his  safe  exit  from  the  train, 
and  it  is  obvious  that  the  injury  he  received  was  the  direct 
consequence  of  his  disregard  of  them.  It  was  his  neglect  of  a 
duty  he  owed  to  the  company,  and  not  its  neglect  of  a  duty  it 
owed  to  him,  which  caused  the  injury,  and  i%a  sufficient  answer 
to  his  demand  that  the  company  shall  compensate  him  for  it 
This  is  the  rule  distinctly  laid  down  in  Sullivan  v.  Railroad 
Co.,  supra,  and  enforced  in  Penna.  R.  Co.  v.  Zebe,  88  Pa.  818, 
and  87  Pa.  420. 

In  this  case,  there  was  nothing  to  justify'  or  excuse  the  ap- 
pellant's deliberate  disregard  of  the  rules  of  the  company.  It 
was  prompted  by  a  desire  to  shorten  the  walk  from  the  train 
to  his  destination.  A  moment's  time  and  a  few  rods  in  dis- 
tance were  all  that  he  could  save  by  it,  and  neither  was  of  un- 
usual importance  to  him.  It  was  claimed  and  proved  that  the 
company  had  permitted  persons  residing  north  of  its  road  to 
cross  its  right  of  way  and  track  on  foot,  at  different  points  in 
the  vicinity  of  the  depot,  in  going  to  and  returning  from  their 
work  or  business  in  other  parts  of  the  town.  But  in  this  there 
was  no  waiver  of  its  regulations  affecting  its  passengers,  nor 
permission  to  them  to  alight  on  the  north  side.  There  was  a 
little  evidence  to  the  effect  that  occasionally  a  passenger  got 
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ofiF  there,  but  none  that  the  company  consented  to  or  knew  of 
it,  and  the  learned  judge  correctly  ruled  that  the  rights  and 
duties  of  the  appellant  were  not  affected  by  it.  In  Penna.  R. 
Co.  y.  Zebe,  supra,  it  was  held  that  the  admission  of  such  evi- 
dence was  error.  This  case  is  clearly  within  the  principle  of 
the  authorities  cited,  and 

The  judgment  is  affirmed. 
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f  34  SO  4271 

1.  Where  there  is  no  structural  defect  in  a  sidewalk,  a  municipal  corpora-  ' 

tion  is  not  liable  for  an  injury  occurring  by  reason  of  its  unsafe  condi- 
tion at  the  time,  unless  it  had  express  notice  of  the  defective  condition, 
or  the  same  was  so  notorious  as  to  be  evident  to  all  persons  passing. 

2.  If  a  defective  condition  be  such  that  it  is  discovered  by  only  one  out  of 
very  many  persons  who  pass  by  it,  in  the  ordinary  pursuit  of  business 
or  pleasure,  it  cannot  be  said  to  be  notorious,  or  to  be  such  a  defect  as 
that  the  municipality  is  chargeable  with  constructive  notice  of  its  exist- 
ence. 

(a)  A  plaintiff,  injured  by  falling  on  a  plank  sidewalk  four  feet  in  width, 
testified  that  one  side  of  it  was  lifted  up,  at  the  time  of  her  fall,  so  as  to 
be  a  foot  higher  than  the  other  side.  One  witness,  in  her  behalf,  testi- 
fied that  she  saw  it  two  or  three  weeks  before,  and  that  it  was  then  in 
the  same  condition. 

(6)  No  other  witness  testified  that  the  walk  was  out  of  order  prior  to  the 
accident.  The'plaintift'  herself  had  passed  over  it  just  before,  and  had 
seen  nothing  wrong  with  it.  A  witness  in  her  behalf,  who  came  to  her 
assistance,  when  injured,  testified  that  there  was  nothing  to  call  his  at- 
tention to  it  as  dangerous : 

3.  There  being  no  evidence  of  any  structural  defect  in  the  walk,  the  evi- 
dence in  the  case  was  insufficient  to  charge  the  city  with  constinictive 
notice  that  the  walk  was  out  of  order,  and,  as  there  was  no  evidence  of 
actual  notice,  it  was  error  to  submit  the  question  of  liability  to  the  jury. 

Before  Paxson,  C.  J.,  Green,  Clark,  Williams  and  Mc- 

COLLUM,  JJ. 
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No.  78  July  Term  1889,  Sup.  Ct. ;  court  below,  No.  246  Feb- 
ruary Term  1885,  C.  P. 

On  February  2, 1885,  Maria  Bums  brought  case  against  the 
city  of  Bradford,  to  recover  damages  for  personal  injuries  re- 
ceived by  the  plaintiff  by  a  fall  upon  one  of  the  sidewalks  of 
said  city.  The  declaration  charged  the  city  with  negligence 
in  suffering  the  sidewalk  to  be  and  remain  in  a  dangerous  and 
unsafe  condition,  in  that  a  portion  thereof  was  covered  with 
snow  and  ice,  and  one  side  of  it  was  upheaved  several  inches 
above  the  other.     The  defendant  pleaded  not  guilty. 

At  the  trial  on  November  20, 1888,  the  following  facts  were 
shown  upon  the  part  of  the  plaintiff: 

One  evening  early  in  March,  1883,  the  plaintiff,  then  about 
thirty-three  years  of  age,  while  passing  along  Pearl  street  in 
Bradford,  slipped  and  fell  upon  the  sidewalk,  receiving  perma- 
nent injuries  to  her  right  ankle.  The  walk  upon  which  she 
fell  was  built  of  plank,  and  was  about  four  feet  in  width.  The 
plaintiff  had  passed  over  it  twice,  a  few  days  prior  to  her  acci- 
dent, and  at  that  time  noticed  nothing  wrong  with  it.  She  tes- 
tified that  the  evening  on  which  she  was  injured  was  not  very 
dark,  and  she  thought  it  was  a  bright  starlight  night ;  that  it 
had  snowed  a  little  in  the  afternoon,  and  had  been  a  little  mud- 
dy, but  in  the  evening  it  got  colder ;  that  she  went  up  the  street 
on  an  errand  and  passed  over  this  sidewalk  without  noticing 
any  tip  in  it ;  that  as  she  was  returning  down  the  street,  her 
foot  slipped  while  upon  the  walk  and  she  fell,  breaking  a  bone  in 
her  ankle  ;  that,  while  lying  on  the  walk  awaiting  the  coming  of 
assistance,  she  observed  the  condition  of  the  walk  and  noticed 
that  it  tipped  toward  the  roadway  of  the  street,  the  inside  edge 
of  it  being  over  a  foot  higher  than  the  edge  on  the  side  next 
the  roadway  ;  and  that  she  had  never  noticed  this,  and  had  paid 
no  attention  to  it,  before  her  fall.  The  plaintiff  testified,  also, 
that  she  was  unable  to  say  whether  there  was  any  snow  or  ice 
upon  the  walk. 

Mrs.  Elizabeth  Fitzpatrick  testified  for  the  plaintiff  that  the 
witness  saw  the  plaintiff,  at  the  latter's  house,  on  the  evening 
of  her  injury,  and  was  told  by  her  where  the  accident  had  oc- 
curred ;  that  the  witness  had  passed  over  the  same  sidewalk, 
and  had  fallen  at  the  same   place,  two  or  three  weeks  before 
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the  plaintifTs  fall,  and  that  the  walk  at  that  time  tipped  to  the 
roadway,  the  side  toward  the  fence  being  nearly  a  foot  higher 
than  the  side  toward  the  roadway.  W.  J.  Alexander,  a  wit- 
ness for  the  plaintiflf,  testified  that  he  was  one  of  the  persons 
who  helped  to  carry  the  plaintiff  to  her  home  after  her  injury, 
and  described  her  situation  and  apparent  condition  just  after 
her  fall.  On  cross-examination,  he  testified,  further,  that  there 
was  nothing  about  the  sidewalk  that  attracted  his  attention  to 
it  as  being  dangerous  in  any  way.  Other  testimony  for  the 
plaintiff  tended  to  show  that  Pearl  street  was  very  much 
traveled. 

The  defendant  recalled  W.  J.  Alexander,  and  called  L.  D. 
Crandall,  the  other  person  who  assisted  in  carrying  the  plaint- 
iff home  after  her  injury,  and  several  other  witnesses  who  were 
in  the  habit  of  using  Pearl  street.  The  testimony  of  these 
witnesses  tended  to  prove  that,  at  the  time  of  the  plaintiff^s  in- 
jury, the  sidewalk  did  not  tip  toward  the  roadway  in  the  man- 
ner described  by  her,  but  that  it  was  nearly  level  from  side  to 
side,  the  outer  edge  of  it  having  been  raised  by  the  frost  a 
little  higher  than  the  edge  next  the  fence,  and  the  difference 
in  level  between  the  two  not  being  more  than  three  or  four 
inches ;  that  it  was  in  good  and  substantial  repair,  and  there 
was  nothing  about  it  to  attract  attention  as  unsafe ;  and  that 
there  were  level  spaces,  sodded  over,  on  each  side  of  the  planks, 
upon  which  there  was  room  for  a  person  to  walk. 

At  the^  close  of  the  testimony  the  court,  Olmsted,  P.  J., 
charged  the  jury  respecting  the  duty  of  the  city  to  keep  the 
sidewalks  in  repair ;  submitted  to  them  the  disputed  questions 
of  fact  arising  upon  the  testimony;  instructed  them  that  if  the 
walk  was  in  the  condition  described  by  the  plaintiff  and  Mrs. 
Fitzpatrick,  and  had  been  in  that  condition  for  two  or  three 
weeks,  the  plaintiff  would  be  entitled  to  recover^  unless  she 
stepped  on  it  with  knowledge  of  its  condition  ;  stating  for  the 
guidance  of  the  jury  the  rule  governing  the  measure  of  dam- 
ages. Among  other  points  presented  to  and  answered  by  the 
court,  was  the  following  point  of  the  defendant: 

1.  There  is  no  such  evidence  of  actual  or  constructive  notice 
of  the  dangerous  condition  of  the  walk  as  would  render  the 
city  liable  for  the  injury  accruing  thereon,  and  your  verdict 
must  be  for  the  defendant. 
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Answer :  We  cannot  affirm  this  point.  It  asks  us  to  with- 
draw the  case  from  the  jury.  We  think  there  is  some  evidence 
in  the  case  that  should  be  submitted  to  the  jury  upon  this 
question.* 

The  jury  returned  a  verdict  for  the  plaintiff  for  $2,000. 
The  plaintiff  having  remitted  the  sum  of  $800,  in  accordance 
with  a  condition  prescribed  by  the  court,  a  rule  for  a  new  trial 
was  discharged,  and  judgment  entered  in  favor  of  the  plaintiff 
for  $1,200.  Thereupon  the  defendant  took  this  appeal,  as- 
signing for  error,  inter  alia : 

4.  The  answer  to  the  defendant's  point.* 

Mr,  G.  L.  Roberta  and  Mr.  M.  F.  EllioU  (with  them  Mr.  D. 
H.  Jack^  City  Solicitor),  for  the  appellant : 

1.  There  was  no  evidence  at  all  of  actual  notice  to  the  de- 
fendant that  the  walk  was  out  of  repair,  and  no  evidence  that 
the  walk  was  in  such  condition  that  constructive  notice  could 
be  presumed.  From  the  testimony  of  the  plaintiff  herself  it 
is  evident  that  the  walk,  when  she  first  passed  over  it  on  the 
evening  of  her  accident,  could  not  have  been  in  the  condition 
described  by  Mrs.  Fitzpatrick ;  for  no  reasonable  being  could 
pass  over  a  sidewalk  four  feet  wide,  and  tipped  so  that  one 
side  was  a  foot  higher  than  the  other,  \vithout  noticing  it.  A 
walk  in  that  condition  would  incline  at  an  angle  of  from  thirty 
to  forty  degrees.  The  fair  inference  from  the  plaintiff's  testi- 
mony is  that  its  condition  changed  between  the  time  she  went 
up  the  street  and  the  time  she  came  back.  This  is  certainly  a 
much  fairer  inference  than  the  one  submitted  to  the  jury.  The 
action  of  frost  is  quick,  and  the  condition  of  the  walk  might 
have  changed  in  that  short  time. 

2.  To  visit  the  city  with  notice  of  the  alleged  defect,  some- 
thing moreT  is  necessary  than  the  naked  testimony  of  two  per- 
sons, who  say  they  fell  at  a  certain  point,  at  times  three  weeks 
apart.  To  make  the  city  responsible,  the  defect  must  be  so 
notorious  as  to  be  obvious  to  all  who  had  occasion  to  pass  over 
the  walk :  Rapho  v.  Moore,  68  Pa.  404 ;  Mauch  Chunk  Bor. 
V.  Kline,  100  Pa.  119;  Otto  Tp.  v.  Wolf,  106  Pa.  608;  2  Dillon 
on  Mun.  Corp.,  1052,  note ;  New  York  v.  Sheffield,  4  Wall. 
189.     There  is  no  evidence  of  such  a  defect.     The  testimony 
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shows  that  a  large  number  of  people  were  in  the  habit  of  using 
this  walk  regularly,  and  not  one  of  them  is  called  to  show  that 
it  was  in  a  defective  condition.  The  plaintiff  passed  over  it 
on  a  bright,  clear  evening,  one  half  hour  before  she  was  in- 
jured, and  it  was  not  at  that  time  in  such  a  condition  that  she 
noticed  its  dangerous  character.  How,  then,  can  the  city  be 
charged  with  constructive  notice  ?  If  it  was  in  such  a  condi- 
tion that  the  city  was  bound  to  notice  it,  then  the  plaintiff  was 
guilty  of  contributory  negligence,  as  the  testimony  shows  that 
she  could  have  avoided  the  walk:  Crescent  Tp.  v.  Anderson, 
114  Pa.  648 ;  Erie  City  v.  Magill,  101  Pa.  616 ;  Dehnhardt  v. 
Philadelphia,  16  W.  N.  214. 

Mr.  Eugene  Mullin  (with  him  Mr.  J.  M.  McClure\  for  the 
appellee : 

The  accident  occurred  about  the  fii-st  of  March.  Bradford's 
latitude  and  elevation  warrant  the  presumption  that  the  condi- 
tion of  the  sidewalk  described  by  Mrs.  Fitzpatrick  was  attrib- 
utable to  the  action  of  the  frost,  and  continued  until  after  the 
time  of  the  plaintiff's  accident.  If,  then,  this  sidewalk  was  in 
the  condition,  described  by  Mrs.  Fitzpatrick,  for  two  or  three 
weeks  before  the  accident  occurred,  the  defendant  was  visited 
with  constructive  notice  thereof.  It  is  not  the  law  that  the 
defect  must  be  known  to  the  public  generally,  in  order  to  visit 
the  city  with  constructive  notice.  It  is  suflBcient  if  the  defect 
be  such  that  those  who  used  the  sidewalk  might  readily  have 
observed  it.  A  sidewalk  four  feet  wide,  with  one  side  of  it 
from  four  inches  to  a  foot  higher  than  the  other,  is  defective  to 
the  extent  referred  to.  The  fact  that  a  half  dozen  peraons,  of 
the  hundreds  who  daily  passed  over  it,  did  not  observe  the 
defect,  ought  to  have  no  weight  in  determining  the  facts  con- 
stituting constructive  notice.  The  city  was  chargeable  with 
notice  of  it,  but  the  plaintiff  was  not ;  she  was  bound  only  to 
exercise  reasonable  care  and  prudence,  and  was  not  bound  to 
have  her  mind  directed  at  every  moment  to  the  condition  of 
the  sidewalks :  Dillon  on  Mun.  Corp.,  1007. 

Opinion,  Mr.  Justice  McCollum: 
On  "  a  bright  and  starlight  evening  "  in  March,  1883,  Maria 
Bums,  the    appellee,  slipped  and  fell  on  a  plank  sidewalk  on 
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Pearl  street  in  the  city  of  Bradford,  and  on  the  second  of  Feb- 
ruary, 1885,  brought  this  action,  in  which  she  alleges  that  her 
fall  was  caused  by  a  defect  in  the  walk  and  claims  compensa- 
tion from  the  city  for  the  injury  she  received  in  consequence 
of  it.  The  controlling  questions  in  the  case  are  whether  her 
negligence  contributed  to  the  injury,  and  whether  the  city  had 
notice  of  the  alleged  defect  in  the  walk. 

The  walk  was  four  feet  wide,  and  there  was  no  structural 
defect  in  it.  Its  material  was  substantial  and  sound;  the 
stringers  were  of  the  proper  size  and  well  laid,  and  the  planks 
were  securely  nailed  to  them.  It  is  charged  in  her  declaration 
"  that  a  portion  of  said  sidewalk  was  covered  with  snow  and 
ice,  and  one  side  thereof  was  several  inches  higher  than  the 
other."  As  there  was  no  evidence  of  any  accumulation  of 
snow  and  ice  upon  it,  that  part  of  the  charge  is  eliminated 
from  the  case.  The  appellee  testified  that  at  the  point  where 
she  fell,  the  walk  on  the  side  next  to  the  fence  was  a  foot 
higher  than  on  the  side  next  to  the  road,  so  that  it  descended 
towards  the  road  in  the  degree  of  one  foot  to  four.  If  her  de- 
scription of  the  walk  was  correct,  it  is  evident  that  the  string- 
era  on  the  side  next  to  the  fence  had  been  raised  a  foot  by  the 
action  of  the  frost,  while  the  stringera  on  the  opposite  side  re- 
mained in  place.  But,  in  her  description  of  the  condition  of 
the  walk  at  the  time  of  the  accident,  she  was  not  sustained  by 
a  single  witness  in  the  cause.  The  persons  who  came  to  her 
aid  when  she  fell  and  who  were  called  to  testify  in  her  behalf, 
did  not  observe  any  defect  in  the  walk,  or  hear  any  complaint 
from  her,  or  othera  present,  respecting  it.  A  Mra.  Fitzpatrick, 
however,  testified  that  between  two  and  three  weeks  previous 
to  the  accident,  she  had  fallen  on  a  walk  on  Pearl  street,  which 
was  then  in  exactly  the  same  condition  as  the  walk  described 
by  the  appellee ;  that  she  had  not  seen  the  walk  since,  but 
from  information  she  had  received  from  the  latter  she  knew 
that  they  fell  on  the  same  walk  and  at  the  same  place. 

It  is  obvious  that  a  walk,  in  such  a  condition  as  testified  to 
by  these  witnesses,  was  dangerous,  especially  so  when  it  was 
wet,  or  when  there  was  any  snow  or  ice  upon  it.  No  peraon 
could  pass  over  it  without  discovering  its  condition,  and  any 
person  who  had  notice  of  that,  and  received  an  injury  in  at- 
tempting to  go  over  it,  when  he  might  have  passed  safely  on 
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the  level  space  between  the  walk  and  the  ditch,  would  be  held 
guilty  of  contributory  negligence :  Erie  City  v.  Magill,  101  Pa. 
616.  The  appellee  had  been  over  this  walk  half  an  hour  be- 
fore she  fell  upon  it,  and  twice  within  a  day  or  two  previous 
to  that  time,  and  she  testified  that  she  never  noticed  any  defect 
in  it  until  after  her  fall.  The  only  person  who  described  the 
condition  of  the  walk  as  dangerous,  at  any  time  previous  to 
that,  was  Mrs.  Fitzpatrick.  It  is  admitted  that  the  city  had 
no  actual  notice  of  any  defect  in  it,  but  it  is  claimed  that  this 
evidence  is  sufficient  to  charge  it  with  constructive  notice  that 
the  walk  was  out  of  repair  and  unsafe.  A  m'unicipal  corpoi'a- 
tion  is  not  an  insurer  against  all  defects  in  its  highways,  but  it 
is  answerable  for  negligence  in  the  performance  of  its  duties  in 
the  construction  and  care  of  them.  For  a  defect  arising  in 
them,  without  its  fault  or  neglect,  it  is  not  liable,  unless  it  has 
express  notice,  or  the  defect  be  so  notorious  as  to  be  evident 
to  all  passers.  If  a  defect  is  such  that  it  is  discovered  by  only 
one  of  a  thousand  or  more  persons  who  pass  it  in  the  ordinary 
pursuit  of  business  or  pleasure,  can  it  be  said  to  be  notorious, 
or  such  a  defect  as  the  municipality  is  bound  to  take  notice  of? 
We  think  not. 

It  is  a  fact  well  known  to  the  inhabitants  of  all  our  munici- 
palities that  the  sidewalks,  whether  of  plank  or  stone,  are  lia- 
ble in  the  winter  to  be  thrown  out  of  level  by  the  action  of  the 
frost,  and  in  the  spring,  when  the  frost  is  out  of  the  ground,  to 
settle  to  their  former  positions.  It  is  not  necessary  or  practi- 
cable that  for  every  slight  deviation  of  the  walks  from  their 
original  level  they  should  be  taken  up  or  relaid  while  the 
ground  is  frozen,  nor  would  the  comfort  and  safety  of  pedes- 
trians be  promoted  by  such  action.  Aside  from  the  evidence 
of  Mrs.  Fitzpatrick,  there  is  nothing  in  the  case  to  show  that 
the  walk  was  unsafe  or  out  of  repair,  prior  to  the  appellee's 
fall  upon  it.  If  the  condition  described  by  Mrs.  Fitzpatrick 
once  existed,  there  is  no  room,  in  the  presence  of  the  testimony 
of  the  appellee  and  all  the  other  witnesses  in  the  cause,  for  a 
presumption  that  it  continued.  We  think  the  evidence  is  in- 
sufficient to  charge  the  city  with  notice  of  any  defect  in  the 
sidewalk  in  question,  and  we  sustain  the  fourth  specification 
of  error. 

The  judgment  is  reversed. 
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25  SC  *391 
- 1.  A  contract,  entered  into  in  a  mutual  mistake  as  to  an  essential  fact 

212  tKTQ  w^ic^  formed  the  inducement  to  it,  may  be  rescinded  on  discovery  of 
the  mistake,  if  the  pai'ties  can  be  placed  in  their  former  positions  with 
reference  to  the  subject  matter  of  the  agreement. 

2.  If,  however,  by  reason,  of  something  done  under  the  contract  before  the 
mistake  was  discovered,  it  is  impossible  to  restore  the  status  quo,  the 
injured  party  may  have  compensation  in  damages,  as  an  equitable  de- 
fence to  an  action  on  the  contract,  or  to  be  recovered  in  a  suit  for  them. 

3.  When  the  vendor  of  timber,  before  entering  into  a  contract  of  sale, 
pointed  out  to  the  vendee  certain  lines  on  the  ground,  representing  that 
they  were  the  lines  specified  in  his  title  deeds,  the  representation  being 
material  and  the  sale  being  founded  on  it,  the  fact  that  it  was  honestly 
made  will  not  enable  the  vendor  to  profit  by  it,  if  untrue. 

4.  He  who  would  avail  himself  of  his  own  misrepresentation,  even  when 
it  was  unintentional,  is  as  much  open  to  an  imputation  of  fraud,  as  if 
its  falsity  had  been  known  to  him :  Tyson  v.  Passmore,  2  Pa.  122 ;  and 
a  vendor  is  as  much  affected  by  false  representations  made  by  a  third 
person,  acting  for  him  and  in  his  presence,  whether  honestly  or  fraud- 
ulently, as  if  made  by  himself. 

(o)  A  written  contract,  conveying  standing  timber,  described  it  as  within 
certain  lines.  The  parties  wpre  not  shown  to  have  had  equal  opportu- 
nities of  knowing  the  location  of  the  lines.  The  vendee  testified  that 
the  vendor  assured  him,  before  he  signed  the  contract,  that  they  includ- 
ed the  whole  of  certain  specified  timber.  This  allegation  was  denied 
by  the  vendor,  but  corroborated  by  his  subsequent  declarations  testified 
to  by  others : 

5.  The  vendee,  showing  that  one  third  of  the  timber  which,  as  he  alleged, 
was  represented  to  be  included  within  the  lines  of  the  written  descrip- 
tion, was  in  fact,  as  afterwards  discovered,  outside  those  lines  and  on 
land  of  a  third  person,  made  defence  against  a  proportionate  part  of 
the  purchase  money :  The  evidence  was  sufficient  to  authorize  a  verdict 
in  accordance  with  his  claim.  • 

Before  Paxson,  C.  J.,  Green,  Clark,  Wtlltamh  and  Mo- 

COLLUM,  JJ. 
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On  January  28,  1888,  Patrick  Blygh  brought  assumpsit 
against  J.  A.  Samson  and  J.  C.  French,  copaitnera  as  J.  A. 
Samson  &  Co.,  upon  a  promissory  note  for  $475,  with  interest, 
dated  May  17, 1887,  drawn  by  J.  A.  Samson  &  Co.,  and  pay- 
able to  the  order  of  the  plaintiff  on  January  2,  1888.  The  de- 
fendants pleaded  non-assumpsit,  payment  and  setoff. 

At  the  trial  on  June  5, 1889,  the  plaintiff  having  proved  and 
put  in  evidence  the  note  sued  on,  the  following  matters  relat- 
ing to  the  defence  set  up  against  it,  were  shown : 

In  the  spring  of  1887,  the  plaintiff,  being  the  owner  of  a 
tract  of  laud  in  Ceres  township  containing  fifty  acres,  under  an 
unrecorded  deed,  dated  January  26,  1886,  from  the  executors 
of  Charles  Kernan  deceased,  proposed  to  sell  to  the  defendants 
the  timber  standing  thereon.  Some  time  in  April,  the  plaintiff 
and  Samson,  one  of  the  defendants,  met  and  went  upon  the 
land  in  company  with  Abel  Hammond  to  inspect  it.  No  one 
else  was  present.  As  Samson  testified,  the  plaintiff  then 
pointed  out  the  boundaries  of  the  land  as  being  at  a  brush 
fence  on  the  north ;  at  or  near  the  ridge  of  a  hill  on  the  eaf^t ; 
at  or  near  the  "stub'*  of  a  tree  on  the  south ;  and  at  the  edge 
of  a  cleared  field,  belonging  to  Thomas  Lynch,  on  the  west. 
The  plaintiff,  testifying  on  his  own  behalf,  denied  that  he 
pointed  out  any  boundaries,  and  stated  that,  on  the  contrary, 
he  told  Samson  on  that  occasion,  that  he  did  not  know  where 
they  were,  and  that  he  had  on  two  previous  occasions  made 
attempts  to  find  them  with  the  help  of  Thomas  Lynch,  but  had 
failed  each  time.  The  plaintiff  testified,  further,  that  Ham- 
mond pointed  out  to  Samson  what  were  said  to  be  some  of  the 
coi-ners  and  lines  of  the  property.  Hammond  was  dead  at  the 
time  of  the  trial. 

While  on  their  way  home,  after  having  finished  the  inspec- 
tion, the  plaintiff  and  Samson  made  a  bargain,  agreeing  upoii 
the  sum  of  $950  as  the  price  to  be  paid  for  the  timber,  one 
half  to  be  payable  in  cash  and  the  remainder  by  note.  On 
May  17th,  they  met  again  at  the  plaintiff's  house,  to  complete 
the  transaction.  Samson  testified  that  the  plaintiff  then  pro- 
duced his  deed  for  his  timber  tract,  saying  "  This  here  is  a 
description  in  this  deed  of  my  timber  on  King  s  run  ; "  and  on 
being  asked  by  the  witness  whether  that  deed  described  the 
same  timber  he  had  shown  to  the  witness  on  King's  run,  the 
Vol.  cxxxvn — 24 
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plaintiff  replied,  "  It  does  ;  I  wouldn't  deceive  you ; "  and  that 
the  witness  then  said,  "  Very  well ;  that  is  all  I  want."  The 
plaintiff  and  his  son  testified  that  when  the  deed  was  handed 
to  Samson,  the  plaintiff  said  to  him,  "Here  is  the  deed  of  the 
lot,  and  you  know  as  much  about  the  line  as  I  do."  The  deed 
had  appended  to  it  a  plan  of  the  land  therein  described. 

Samson  then  drew  up  a  written  contract  for  the  sale  of  the 
timber  fi-om  the  plaintiff  to  the  defendants,  embodying  there- 
in the  description  by  metes  and  bounds  contained  in  the  deed. 
The  subject  of  the  sale,  as  stated  in  the  contract,  was  all  the 
timber  suitable  for  sawing,  or  needed  for  removing  or  manu- 
facturing said  sawing  timber,  upon  a  lot  of  land  described  as 
in  the  deed,  with  the  stipulation  that  the  vendees  should  have 
two  years  from  the  date  of  the  articles  for  removing  it,  and  the 
right  to  erect  mills,  etc.  The  consideration  stated  was  J475 
in  hand  and  $475  payable  on  January  2,  1888.  The  agree- 
ment having  been  signed  by  the  plaintiff  and  by  Samson  in 
the  name  of  the  defendant  firm,  Samson  paid  to  the  plaintiff 
$475  by  a  check,  and  gave  to  him  the  note  in  suit. 

The  defendants  at  once  took  possession,  and  commenced  the 
removal  and  manufacture  of  the  timber  upon  the  northern  side 
of  the  tract,  working  gradually  toward  the  southern  side  of  it. 
At  the  close  of  the  peeling  season,  and  when  nearly  two  thirds 
of  the  timber  included  within  the  lines  which,  as  the  defend- 
ants alleged,  were  pointed  out  to  them  by  the  plaintiff,  had 
been  taken  off,  the  men  who  were  working  on  the  tract  were 
notified  that  they  were  about  to  get  over  the  southern  line  of 
the  tract  and  must  stop.  The  defendant  French  testified  that 
about  six  weeks  before  the  maturity  of  the  note  he  told  the 
plaintiff  that  the  defendants  had  been  notified  that  the  lines  of 
the  tract  were  not  where  the  parties  had  understood  them  to 
be,  and  that  the  plaintiff  replied  that  he  thought  they  were. 
The  testimony  of  several  witnesses  tended  to  prove  that,  about 
the  time  when  the  note  matured,  the  plaintiff  admitted  that 
he  had  pointed  out  to  Samson  the  "  stub  "  as  marking  the 
southern  boundary  line,  and  that  he  assured  the  defendants 
that  they  had  not  yet  cut  and  peeled  more  than  half  of  the 
timber  on  his  lot.  A  survey  was  made,  however,  for  the  pur- 
pose of  ascertaining  definitely  where  the  line  was,  and  it  dis- 
closed the  fact  that  the  "  stub  "  was  nearly  fifty  rods  south  of 
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the  southern  boundary  of  the  land  owned  by  the  plaintiff,  and 
that  about  one  third  of  the  timber  which  the  defendants  thought 
they  were  buying  was  on  the  land  that  did  not  belong  to  the 
plaintiff.  Samson  testified  that  the  defendants  had  sold  the 
timber  and  bark  before  they  found  out  that  the  line  did  riot 
run  where  the  plaintiff  had  represented  it  to  be.  Before  the 
bringing  of  the  suit,  the  defendants  tendered  the  plaintiff  $200, 
and  this  tender  was  renewed  on  the  trial. 

At  the  close  of  the  testimony  the  court,  Morrison,  J;, 
charged  the  jury  in  part  as  follows : 

This  transaction  is  to  be  treated  the  same  in  law,  so  far  as 
the  questions  raised  here  are  concerned,  as  though  it  were  a 
sale  of  the  land  upon  which  the  timber  stood.  The  principles 
governing  the  case  are  not  different.  In  Pennsylvania,  where 
one  man  sells  or  conveys  land  to  another,  and  takes  a  note  or 
bond  or  obligation  for  the  purchase  money,  the  transaction  ih 
considered  closed;  and  ordinarily  the  seller  is  entitled  to  collect 
his  bond,  or  note,  or  obligation  without  any  defence  being 
made  to  it,  whether  the  bargain  was  a  good  or  a  bad  bargain. 
The  seller,  because  it  is  discovered  afterwards  that  the  land 
included  more  within  its  boundaries  than  they  supposed,  can- 
not collect  more  than  the  price ;  and  the  purchaser,  where  it 
is  found  to  contain  less,  cannot  ordinarily  deduct  from  the 
purchase  price,  when  the  contract  has  been  closed  by  the  con- 
veyance and  the  giving  of  an  obligation  of  this  kind.  So  that, 
ordinarily,  the  plaintiff  would  be  entitled  to  collect  the  amount 
of  his  contract  or  note  without  defence. 

We  are  asked  by  the  plaintiff  to  charge  you : 

3.  If  the  jury  believe  from  the  evidence  that  the  defendant 
had  the  same  facilities  that  the  plaintiff  had,  to  have  ascertained 
the  boundaries  previous  to  the  making  of  the  contract,  and  the 
plaintiff  having  contracted  in  writing  to  sell  them  the  timber, 
etc.,  upon  the  land  described  in  said  contract,  and  the  defend- 
ants attempting  to  stretch  the  boundaries  beyond  those  described 
in  the  written  contract,  and  the  parties  being  evenly  balanced  in 
their  evidence,  one  for  and  the  other  against,  in  such  case  the 
contract  offered  in  evidence  must  prevail,  the  preponderance 
being  with  the  plaintiff,  and  the  plaintiff  is  entitled  to  recover. 

Answer:  Answered  in  the  affirmative,  if  you  find  that  the 
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plaintiff  did  not  knowingly  misrepresent  the  boundaries  and 
thereby  induce  the  defendants  to  enter  into  the  contract.* 
Defendants'  counsel  ask  us  to  answer  the  following  points : 

1.  If  the  jury  believe  that  the  timber  was  pointed  out  by  the 
plaintiff  as  on  his  lot,  and  included  in  the  sale,  which  was  sub- 
sequently found  not  to  be  on  the  lot  as  described  in  the  contract, 
and  to  which  the  defendants  got  no  title,  then  the  defendants 
are  entitled  to  a  reduction  on  the  whole,  in  the  proportion  that 
the  timber  not  on  the  lot  bears  to  the  whole  amount  pointed  out 
and  represented  by  the  plaintiff  as  on  his  lot. 

Answer:  We  cannot  affirm  this  point  as  drawn.  We  say  to 
you  that  if  the  plaintiff  in  bad  faith  pointed  out  timber  that  he 
knew  or  had  good  reason  to  know  was  not  on  his  lot,  and  thereby 
induced  the  defendants  to  enter  into  a  contract,  this  point  would 
be  correct.  But  if  you  should  find  from  the  evidence  that  the 
plaintiff  did  not  know  the  lines  and  also  that  the  defendant  did 
not,  but  that  they  went  there  and  looked  over  this  land  and  were 
mistaken  as  to  where  the  lines  were ;  that  subsequently  the 
conti'act  was  made  from  the  deed  and  tb?t  each  party  had  equal 
facilities  for  correcting  the  errors^^^SJiVo  was  one,  and  no  fraud 
or  misrepresentation  existed  on  the  part  of  the  plaintiff,  then 
this  point  does  not  correctly  state  the  law  and  they  are  not  en- 
titled to  this  reduction.^ 

2.  It  makes  no  difference  whe their  the  misrepresentations 
were  mistakenly  or  fraudulently  made  by  the  plaintiff ;  if  made 
by  the  plaintiff  or  any  one  for  him  in  his  presence,  he  is  equally 
bound  by  such  misrepresentations,  and  the  defendants  are  en- 
titled to  a  deduction  on  the  whole  price  in  the  proportion  stated 
in  the  first  point. 

Answer*:  Answered  in  the  negative.* 

Now  that  there  may  be  no  mistake,  although  I  think  we  have 
fully  instructed  you  upon  the  law,  we  will  reiterate  our  view 
of  the  law  in  this  case.  If  the  plaintiff  acted  in  bad  faith  by 
pointing  out  timber  standing  on  land  that  he  knew  or  had  good 
reason  to  believe  did  not  belong  to  him,  and  therebj''  induced 
the  defendants  to  agree  to  pay  a  larger  sum* for  the  timber  than 
they  otherwise  would  have  done,  the  defendants  may  in  this 
action  defend  to  such  an  amount  as  you  find  from  the  evidence 
they  were  injured  by  the  bad  faith  of  the  plaintiff.     [But,  if 
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the  contract  was  the  result  of  a  mutual  mistake  of  the  parties, 
without  any  fraud  or  bad  faith  on  the  part  of  the  plaintiff,  both 
parties  having  equal  opportunities  to  correct  the  mistake  before 
closing  the  transaction,  the  defence  fails  and  your  verdict  should 
be  for  the  amount  of  the  note  with  interest.]  *^  If  the  contract 
was  fairly  entered  into  on  the  strength  of  ihe  examination  made 
by  the  parties  of  the  land  and  timber  and  the  deed  to  the  plaint- 
iff, without  fraud  or  misrepresentation  by  the  plaintiff,  the  de- 
fendants must  pay  their  note  whether  they  made  a  good  or  a 
bad  bargain 

The  jury  returned  a  verdict  for  the  plaintiff  for  1638.47.  A 
rule  for  a  new  trial  having  been  discharged,  judgment  was  en- 
tered on  the  verdict ;  whereupon  the  defendants  took  this  ap- 
peal, assigning  for  error,  inter  alia : 

1.  The  answer  to  the  plaintiff's  point.^ 

8,  4.  The  answers  to  defendants'  points.'  * 

10.  The  part  of  the  charge  embraced  in  [  ]  *^ 

Mr.  U.  jB.  Mayo^  foruArrciipellants : 

1.  Samson  was  strongly  corroborated  by  the  plaintiff's  decla- 
rations about  the  time  the  note  fell  due,  as  to  what  took  place 
when  the  contract  was  made,  and  the  plaintiff  cannot  escape 
the  effect  of  his  misrepresentations  on  the  ground  that  he  did 
not  know  they  were  false  when  he  made  them:  McCall  v. 
Davis,  66  Pa.  481;  Tyson  v.  Passmore,  2  Pa.  122;  Fisher  v. 
Worrall,  6  W.  &  S.  478 ;  Hunt  v.  Moore,  2  Pa.  106 ;  2  Parsons 
on  Contracts,  ♦786.  To  attempt  to  avail  himself  of  an  unin- 
tentional misrepresentation  is  as  much  a  fraud  as  if  its  falsity 
were  known  to  him  when  he  made  it:  Tyson  v.  Passmore, 
supra.  Especially  is  this  true  when  the  duty  of  knowing  the 
truth  of  his  statement  is  cast  upon  a  party :  Bispham's  Eq., 
§  214 ;  McCall  v.  Davis,  supra ;  and  it  was  Blygh's  duty  to 
know  the  location  of  his  lines  if  he  assumed  to  point  them  out. 
The  purchaser  having  relied  on  the  vendor's  misrepresentations, 
it  is  a  graceless  answer  to  their  claim  to  say  that  they  might 
have  tested  the  accuracy  of  the  representations  by  an  actual 
survey,  before  doing  anything  under  the  contract:  Flagler  v. 
Pleiss,  8  R.  846 ;  McCall  v.  Davis,  66  Pa.  481. 

2.  Even  when  land  has  been  sold  and  conveyed,  the  vendee 
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may  defend,  in  a  suit  for  the  purchase  money,  to  the  extent  of 
a  failure  of  consideration  arising  from  misrepresentations  of  the 
vendor  at  the  time  of  the  purchase :  Stubbs  v.  King,  14  S.  & 
R.  206 ;  Pennock  v.  Tilford,  17  Pa.  466 ;  McCall  v.  Davis, 
supra ;  Davis  v.  Sabita,  63  Pa.  90.  But  this  was  not  a  sale  of 
land,  it  was  a  sale  of*  standing  timber,  to  be  severed  and  re- 
moved within  two  years.  It  converted  the  timber  into  person- 
alty, and  when  the  boundaries  had  been  pointed  'out  upon  the 
ground  and  the  terms  of  the  contract  agreed  upon,  the  timber 
vested  in  the  defendants  without  the  need  of  any  writing  to 
convey  it,  the  subsequent  writing  being  of  no  importance,  ex- 
cept evidence  of  what  the  contract  was.  Hence  the  writing 
cannot  be  given  the  same  conclusive  effect  between  the  parties 
that  is  given  to  a  deed  for  laud :  Huflf  v.  McCaulejs  58  Pa.  206 ; 
McClintock's  App.,  71  Pa.  365.  Moreover,  the  court  improp- 
erly submitted  the  question  whether  the  defendants  had  the 
same  facilities  as  the  plaintiff  for  ascertaining  the  boundaries, 
prior  to  making  the  contract.  There  is  no  evidence  that  they 
had  any. 

Mr.  E.  L.  Keenan  and  Mr.  P.  R.  Cotter^  for  the  appellee  : 

1.  Before  the  contract  was  put  in  writing,  the  deed  for  the 
lot  containing  its  description,  together  with  a  map  of  it,  was 
placed  in  the  hands  of  Samson,  and  he  then  had  equal  facilities 
with  the  plaintiff  to  ascertain  the  location  of  the  boundaries  set 
forth  in  the  deed.  Samson  wrote  the  contract  himself,  copying 
the  description  from  the  deed.  It  is  not  pretended  that  the 
defendants  did  not  get  all  the  timber  upon  fifty  acres,  as  thus 
described.  A  contract  for  the  sale  of  standing  timber  is  gov- 
erned by  the  same  principles  as  one  for  the  sale  of  the  land  on 
which  the  timber  stands,  and  after  it  has  been  carried  into  ex- 
ecution, neither  party  has  any  recourse  against  the  other,  except 
for  imposition  or  fraud :  Rodgers  v.  Olshoffsky,  110  Pa.  147 ; 
F.  &  M.  Bank  v.  Galbraith,  10  Pa.  490;  Dickinson  v.  Voor- 
hees,  7  W.  &  S.  853 ;  Coughenour  v.  Stauft,  77  Pa.  191. 

2.  The  question  whether  there  was  imposition,  fraud  or  mis- 
representation, was  fairly  submitted  to  the  jury,  and  has  been 
found  against  the  defendants.  The  contract  was  put  in  writ- 
ing, and  the  writing  defines  the  subject  matter  of  the  sale. 
The  case,  we  maintain,  comes  within  the  rule  that  the  unsup- 
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ported  oath  of  one  of  the  parties  to  aa  instrument,  is  not  suffi- 
cient to  defeat  or  to  change  it,  when  opposed  by  the  oath  of 
the  other  party :  Juniata  B.  &  L.  Ass'n  v.  Hetzel,  103  Pa.  507 ; 
Phillips  V.  Meily,  106  Pa.  536;  Jones  v.  Backus,  114  Pa.  120; 
Ballentine  v.  White,  77  Pa.  27 ;  Sower  v.  Weaver,  78  Pa.  443. 
Samson  is  the  only  witness  for  the  defendants  as  to  what  took 
place  at  the  execution  of  the  contract.  The  writing,  and 
nothing  else,»must  stand  as  the  authentic  memorial  of  the  con- 
tract: 1  Greenl.  Ev.,  §275. 

3.  Previous  conversations  of  the  parties  are  of,  importance 
only  to  ascertain  whether  there  was  any  fraud  or  fake  repre- 
sentation. If  there  was  no  fraudulent  design  on  the  plaintiffs 
part,  the  defendants  cannot  rescind  on  the  ground  of  mistaken 
representations  which  turned  out  to  be  untrue,  as  they  have 
held  on  to  the  benefits  of  the  contract  as  far  as  they  could, 
have  made  no  offer  of  restoration,  and  by  selling  the  timber 
have  disabled  themselves  from  putlfng  the  plaintiff  in  statu  quo : 
Daggett  V.  Emei-son,  3  Story  700 ;  Babcock  v.  Case,  61  Pa. 
427  ;  Babcock  v.  Day,  104  Pa.  4;  Wilson's  App.,  109  Pa.  606; 
Wilson  V.  Cochran,  48  Pa.  107;  Gates  v.  McLean,  70  Cal.  42; 
McKeen  v.  Beaupland,  35  Pa.  488.  We  contend,  then,  that 
even  if  the  court  was  in  error,  and  assigned  a  wrong  reason  for 
its  action,  upon  the  facts  in  the  case  the  judgment  was  right 
and  cannot  be  reversed :  Thomas  v.  Mann,  28  Pa.  520. 

Opinion,  Me.  Justice  McCollum: 

The  note  in  suit  was  given  for  one  half  the  price  of  timber 
which  the  payee  sold  to  the  makers.  The  vendees  allege  that 
their  vendor  had  no  title  to  one  third  of  the  timber  which  he 
sold  to  them,  and  that  they  have  paid  or  tendered  the  price  of 
the  timber  they  received  or  acquired  any  title  to  under  their 
agreement  with  him.  The  vendor  alleges  that  he  was  the  owner 
of,  and  that  they  have  received,  all  the  timber  embraced  in  the 
sale. 

It  is  undisputed  that  the  vendor  owned  a  tract  of  land  in 
Ceres  township,  containing  fifty  acres;  that  he  proposed  to 
sell  to  the  vendees  all  the  timber  thereon  suitable  for  sawing ; 
that,  in  company  with  one  of  them  and  for  the  pui'pose  of  mak- 
ing a  sale,  he  visited  the  tract  to  view  the  timber;  that  while 
upon  the  tract  or  returning  from  it,  he  sold  the  timber  to  them 
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for  $950,  and  that  soon  thereafter  they  paid  one  half  this  sum 
in  cash,  and  gave  their  note  for  the  balance.  It  appears  from 
the  evidence  produced  by  the  vendees  that  the  vendor  pointed 
out  the  timber  he  proposed  to  sell  to  them,  and  said  that  it  was 
on  his  lot ;  that  he  did  not  go  to  any  marked  lines  or  comers, 
but  that  he  designated  their  location,  and  these  as  represented 
by  him  enclosed  the  timber  he  had  pointed  out ;  that  when  the 
contract  was  reduced  to  writing  the  description  of  the  lot  was 
copied  from  his  deed,  and  he  was  asked  if  that  included  the 
timber  he  Ivid  shown,  and  he  replied  that  it  did.  It  further 
appears  from  their  evidence  that  when  they  had  cut  and 
peeled  nearly  two  thii*ds  of  the  timber  which  they  supposed 
they  purchased,  they  were  rfotified  that  the  balance  of  it  was 
not  on  their  vendor's  lot ;  that  they  informed  him  of  this,  and 
he  assured  them  that  the  lines  were  where  he  had  re^ri^::pf9^ 
them  to  be,  and  that  they  ha(^  whether  the  defendants  had  the 
half  the  timber  on  his  lot.  "^ it 'J,'crj:i4 Aq>>'.\'':.n.*^he  }yv^^j>,^cvk\'^ 
demonstrated  that  the  notice  they  had  i*eceived  was  substantially 
correct. 

In  answer  to  this  evidence,  the  vendor  says  that  he  did  not 
point  out  the  lines  and  corners  of  his  lot,  and  that  he  did  not 
know  where  they  were ;  that  the  written  contract  must  govern, 
and,  as  the  vendees  have  received  all  the  timber  described  in 
that,  their  defence  fails.  It  does  not  appear  that  the  vendees 
ever  saw  this  lot  or  any  map  or  description  of  it,  before  the  day 
of  the  sale,  but  the  vendor  received  his  deed  for  it  sixteen 
months  before,  and  he  says  that  he  was  upon  the  lot  twice 
with  Thomas  Lynch  to  search  for  the  lines,  and  that  they  could 
not  find  them.  The  learned  judge  instructed  the  jury  that  the 
case  turned  on  the  good  faith  of  the  vendor  in  making  the  sale, 
'  that  his  honest  mistake  in  pointing  out  the  lines,  or  a  mutual 
mistake  of  the  parties  respecting  their  location,  would  not  con- 
stitute a  defence  to  the  note.  In  this  we  think  he  erred/^  The 
vendor  sold  the  timber  he  pointed  out,  and  one  third  of  it  he 
had  no  title  to.  The  mistake  was  material  and  the  sale  was 
founded  upon  it.  If  it  was  an  honest  mistake,  the  vendor  can- 
not gain  nor  his  vendees  lose  by  it.  It  was  said  by  Chief  Jus- 
tice Gibson  in  Tyson  v.  Passmore,  2  Pa.  122,  that  "he  who 
would  avail  himself  of  his  own  misrepresentation,  even  where 
it  was  unintentional,  is  as  much  open  to  an  imputation  of  fraud 
as  if  its  falsity  had  been  known  to  him." 
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A  contract  entered  into  in  a  mutual  mistake  as  to  an  es- 
sential fact  which  formed  the  inducement  to  it,  may  be  re- 
scinded on  discovery  of  the  mistake,  if  the  parties  can  be  placed 
in  their  former  position  with  reference  to  the  subject  matter  of 
it.  But  if  this  is  not  possible  by  reason  of  something  done  un- 
der the  contract  before  the  mistake  was  discovered,  the  injured 
party  may  have  compensation  in  damages,  as  an  equitable  de- 
fence to  an  action  on  the  contract,  or  to  be  recovered  in  a  suit 
for  them. 

There  is  no  evidence  to  justify  an  inference  that  the  parties 
to  this  sale  had  equal  opportunities  of  knowing  the  boundaries 
of  the  lot.  The  vendor  owned  it  more  than  a  year  before  he 
sold  the  timber,  and  his  deed  cdntained  a  description  from 
which  its  lines  could  have  been  readily  located  by  a  surveyor. 
TK*v  mr^/^oes  first  saw  this  description  when  they  met  to  put 
have  made  no  offer  of  restoratio>en  assured  them  that  it  in- 
fcAKit^^^Jiiil«uUbsr:^SftI\f«\/p^^^^^  We  think  the  evidence 

is  sufficient  to  authorize  a  finding  in  accordance  with  the  claim 
of  the  vendees.  It  is  true  that  the  only  persons  on  the  lot,  on 
the  day  of  the  sale,  who  testify  to  what  was  said  and  done 
there  then,  are  the  vendor  and  J.  A.  Samson,  one  of  the  ven- 
dees. Hammond  who  was  with  them  is  dead.  It  is  impossi- 
ble to  reconcile  the  testimony  of  these  witnesses.  But  the 
declarations  of  the  vendor,  as  testified  to  by  a  number  of  per- 
sons, contradict  him  and  corroborate  the  statement  of  Samson. 
Then,  there  are  the  inherent  probabilities  of  the  transaction, 
viewed  in  the  light  of  the  undisputed  facts,  to  assist  in  the  in- 
terpretation of  the  direct  testimony. 

If  Hammond,  acting  for  the  vendor  and  in  his  presence, 
made  false  representations  respecting  the  boundaries,  whether 
honestly  or  with  fraudulent  intent,  the  latter  is  as  much  af- 
fected by  them  as  if  made  by  himself.  But,  in  either  case, 
the  representations  are  not  available  as  a  ground  of  defence  or 
claim,  unless  they  relate  to  a  material  fact  and  were  an  induce- 
ment to  the  purchase. 

To  the  extent  that  the  instructions  complained  of  are  in  con- 
flict with  this  opinion  the  specifications  are  sustained. 

The  judgment  is  reversed,  and  a  venire  facias  de 
novo  is  awarded. 
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HANNAH  OGLE  v.  J.  D.  BAKER. 
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200    287 

137         370  APPEAL  BY  DEFENDANT  PROM  THE  COUBT  OF  COMMON  PLEAS 

24  SC  »394  OP  PAYETTE  COUNTY. 

26  SC  628 

*  Argued  May  12,  1890— Decided  January  5,  1891. 

[To  be  reported.] 

1.  A  judgment  or  decree  procured  through  the  fraud  and  collusion  of  the 
parties  to  it,  for  the  purpose  of  defrauding  a  third  person,  may  be  at- 
tacked by  such  person  in  a  collatei*al  proceeding,  because  he  has  no 
standing  to  appeal  from  it,  or  to  require  that  it  be  vacated  or  reversed. 

2.  A  party  to  the  judgment,  however,  who  alleges  that  it  was  obtained 
against  him  by  fraud,  may  assail  it  directly,  by  appeal  from  or  motion 
to  open  it,  but  he  cannot  impeach  it  collaterally,  in  an  action  to  recover 
back  money  collected  by  regulav  process  issued  upon  it. 

3.  A  subsisting  judgment,  entei*ed  upon  warrant  of  attorney,  is  no  more 
subject  to  collateral  attack  than  one  obtained  in  open  court;  and  the 
remedy  of  a  defendant  therein,  alleging  that  the  warrant  was  forged, 
and  that,  having  notice,  he  was  prevented  by  fraud  from  defending, 
must  be  by  an  application  to  open. 

Before  Sterbbtt,  Clabk,  Willlams,  McCollum  and 
Mitchell,  J  J. 

No.  44  July  Term  1889,  Sup.  Ct. ;  court  below,  No.  148 
June  Term  1887,  C.  P. 

On  April  15,  1887,  Hannah  Ogle  brought  trespass  against 
Jonathan  D.  Baker,  charging  in  substance  that  the  defendant, 
by  means  of  a  certain  judgment  against  her  fraudulently  ob- 
tained by  him,  and  an  attachment-execution  issued  thereon,  had 
wrongfully  and  fraudulently  collected  and  received  J377  of 
the  moneys  of  the  plaintiff.     The  defendant  pleaded  not  guilty. 

At  the  trial  on  January  22,  1889,  the  following  facts  were 
shown : 

On  December  22,  1886,  a  judgment  for  $500,  with  interest 
from  March  16,  1886,  in  favor  of  the  present  defendant,  and 
against  the  present  plaintiff,  was  entered  in  the  court  below 
upon  a  note  containing  a  warrant  of  attorney  to  confess  judg- 
ment, purporting  to  be  signed  by  Hannah  Ogle,  with  her  mark, 
attested  by  one  James  McDowell.     Upon  this  judgment,  an 
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attachment-execution,  returnable  to  the  first  Monday  of  Jan- 
urtty,  1887,  was  issued,  which  was  duly  served  by  the  sheriflE 
upon  Mrs.  Ogle,  and  also  upon  the  National  Bank  of  Fayette 
county  as  garnishee.  Mrs.  Ogle  did  not  appear  in  the  attach- 
ment proceeding,  and  judgment  was  therein  regularly  obtained 
against  the  bank,  as  her  garnishee,  for  $377,  the  amount  of  a 
deposit  which  she  had  in  the  bank.  The  judgment  against  the 
bank  was  collected  by  the  sheriff  upon  execution  process,  and 
the  amount  so  collected  was  applied  to  the  costs  and  to  the 
original  judgment  in  favor  of  Baker.  At  the  time  when  the 
original  judgment  was  entered,  and  during  the  subsequent 
proceedings,  Mrs.  Ogle  was  li\dug  on  the  farm  of  Baker,  who 
was  her  son-in-law,  occupying  a  small  house,  close  to  the  one 
in  which  he  and  his  family  resided.  She  took  her  meals  with 
them,  and  spent  the  most  of  her  time  during  the  day  with  the 
family,  but  stayed  at  night  in  the  smaller  house.  She  was 
about  81  years  old,  and  was  unable  to  read  or  write. 

The  testimony  for  tlie  plaintiff,  Mrs.  Ogle,  tended  to  prove 
that  the  judgment  note  was  never  signed  by  her,  nor  by  any 
person  authorized  by  her  to  do  so ;  that  she  was  not  indebted 
to  Baker,  had  no  knowledge  that  he  held  such  a  note,  and  was 
not  aware  of  the  entry  of  the  judgment  against  her  and  the 
attachment  proceedings  thereon,  until  some  time  after  the 
money  had  been  paid  over  to  the  sheriff  by  the  bank ;  that 
when  the  attachment  was  served  upon  her,  she  did  not  know 
what  it  was,  but  the  sheriff  explained  to  her  that  she  was  sued 
upon  a  board  bill,  and  would  have  to  come  to  town  to  see 
about  it;  that  she  made  arrangements  to  do  this,  but  when 
the  time  anived  for  her  to  start  to  town.  Baker,  the  defendant, 
persuaded  her  not  to  go,  telling  her  that  the  business  was  noth- 
ing that  needed  her  attention,  but  was  something  that  con- 
cerned himself  and  he  would  attend  to  it ;  that  by  reason  of 
Baker's  representation  and  promise,  she  gave  the  matter  no 
further  attention.  On  the  other  hand,  the  testimony  for  the 
defendant  tended  to  prove  that  some  time  prior  to  the  date  of 
the  judgment  note,  Mra.  Ogle  told  Baker  she  intended  to  give 
him  all  she  had ;  that  a  day  or  two  before  said  date,  while  in 
Uniontown  attending  to  some  business  for  her,  he  procured 
the  judgment  note  from  an  attorney,  and  after  returning  home 
acquainted  her  with  its  contents ;  that  she  afterwards  signed 
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it  with  her  mark  in  the  presence  of  McDowell,  and  gave  it  to 
Baker  as  a  recompense  for  her  maintenance  during  the  nine 
years  she  had  resided  on  his  property. 

After  reviewing  the  testimony,  the  court,  EwiNG,  J.,  charged 
the  jury  in  part  as  follows : 

[The  burden  of  proof  rests  upon  the  plaintiff ;  and  if,  after 
going  over  all  the  testimony  in  this  case,  taking  into  consider- 
ation all  the  facts  that  are  established  by  the  testimony  which 
you  believe,  you  believe  the  defendant  was  guilty  of  fraud; 
that  this  note  was  not  signed  by  the  plaintiff  at  all,  but  was  a 
forgery  practiced  upon  the  plaintiff  by  the  defendant,  and  that 
the  subsequent  proceedings  were  kept  from  her  in  furtherance 
of  that  fraud,  you  would  be  justified  in  rendering  a  verdict  in 
favor  of  the  plaintiff  for  the  amount  of  money  obtained  thus 
fraudulently  upon  the  attachment  proceedings,  $377,  with  in- 
terest from  the  time  it  was  so  received  or  obtained.]  •  On  the 
conti-ary,  if,  after  going  over  all  the  evidence,  you  do  not  be- 
lieve the  defendant  was  guilty  of  any  such  fraud  upon  the 
plaintiff,  your  verdict  should  be  for  the  defendant 

The  defendant  asks  the  court  to  charge  the  jury  that  under 
all  the  evidence  in  the  case,  the  plaintiff  is  not  entitled  to  re- 
cover. 

Answer:  Refused.^ 

— The  verdict  of  the  jury  was  in  favor  of  the  plaintiff  for 
$419.41. 

A  rule  for  a  new  trial  having  been  argued,  the  court,  EwiNQ, 
J.,  filed  the  following  opinion : 

On  the  trial  of  this  case,  as  well  as  on  the  argument  of  this 
motion,  it  was  strenuously  insisted,  by  counsel  for  defendant, 
that  the  action  could  not  be  maintained,  because  the  judgment, 
upon  which  the  money  here  sought  to  be  recovered  was  col- 
lected, yet  remained  a  valid  and  subsisting  judgment  of  this 
court,  and  could  not  be  impeached  collaterally.  And  this  is 
now  really  the  only  question  ;  for  the  jury  very  satisfactorily 
disposed  of  the  questions  of  fact. 

The  facts,  as  established  by  the  verdict,  are  that  the  defend- 
ant entered  judgment  against  the  plaintiff  upon  a  forged  note, 
issued  an  attachment^xecution  thereon,  and,  having  fraudu- 
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lentJy  prevented  the  plaintiff  from  appearing  in  the  attachment 
proceeding  and  deceived  her  as  to  its  character,  etc.,  obtained 
judgment  against  the  garnishee  and  collected  the  funds  at- 
tached, while  all  the  time  he  had  no  claim  of  any  kind  against 
her,  and  she  knew  nothmg  of  the  matter  until  some  time  after- 
wards. He  is  her  son-in-law ;  and  during  this  time  she  was 
making  her  home  with  him,  and  the  relations  between  them 
were  confidential. 

Now,  what  good  reason  is  there  why  this  action  should  not  be 
maintained  and  recovery  here  allowed  of  the  money  thus  fraud- 
ulently obtained?  It  cannot  be  denied  that  a  judgment  may 
be  impeached  collaterally  for  fraud,  and  that  is  just  what  is 
done  here.  Doubtless  another  course  might  have  been  pursued. 
Application  might  have  been  made  to  open  the  judgment,  and 
•  its  validity  determined  in  a  feigned  issue,  awarded  on  that  ap- 
plication or  in  the  original  case  after  being  opened,  but  that 
alone  would  not  secure  the  return  of  the  money  collected. 
Possibly,  an  order  of  restitution  might  be  awarded  after  the 
invalidity  of  the  judgment  was  ascertained,  but  that  is  uncer- 
tain. Or,  a  bill  in  equity  might  have  been  filed  for  the  purpose 
of  having  the  judgment  stricken  off,  the  note  canceled  and  the 
money  collected  refunded.  But,  whatever  course  should  be 
adopted,  it  would  require,  as  the  first  step,  the  establishment 
of  the  alleged  fraud  and  consequent  invalidity  of  the  judgment, 
and  that  could  in  no  way  be  more  satisfactorily  determined 
than  it  has  been  done  in  this  case  by  the  verdict  of  the  jury. 

In  this  proceeding,  the  alleged  fraud  has  been  established  and 
the  recovery  of  the  money  collected  thereon  obtained.  True, 
the  original  judgment  still  remains  unsatisfied,  but  what  is  there 
now  to  prevent  the  court  upon  application  made,  from  striking 
off  that  judgment  by  virtue  of  the  facts  determined  here  ?  And 
thus,  as  briefly,  directly  and  satisfactorily  as  possible  the  whole 
ground  is  covered  and  the  entire  controversy  ended.  Ordinari- 
ly, it  would,  perhaps,  be  better  to  apply  first  to  have  the  judg- 
ment opened,  but  under  the  circumstances  of  the  case  nothing 
would  have  been  gained  thereby,  and  the  defendant  has  in  no 
way  been  prejudiced. 

In  principle,  the  case  of  Jackson  v.  Summerville,  18  Pa.  868, 
strikes  me  as  identical  with  this,  and  to  fully  justify  the  course 
here  taken.    And  I  am  the  more  induced  to  this  opinion,  because 


Digitized  by  LjOOQIC 


382  EASTERN  DISTRICT,  1890.  [137 

Argaments. 

advised  that  the  defendant's  financial  circumstances  are  such 
that  very  possibly  the  plaintiff  would  lose  all  opportunity  to 
recover  her  money,  if  she  were  forced  to  begin  some  new  pro- 
ceeding. 

For  the  reasons  here  given,  the  motion  for  a  new  trial  will  be 
overruled. 

— Judgment  having  been  entered  on  the  verdict,  the  defend- 
ant took  this  appeal  assigning  for  error : 

1.  The  refusal  of  defendant's  point.* 

2.  The  part  of  the  charge  embraced  in  [  ]  • 

Mr.  JR.  P.  Kennedy  (with  him  Mr.  Edward  Campbell)^  for 
the  appellant : 

1.  Since  December  22, 1886,  a  judgment  in  favor  of  J.  D.  Ba- 
ker and  against  Hannah  Ogle,  perfectly  regular,  has  stood  upon 
the  record  unassailed.  Another  judgment,  in  an  attachment- 
execution  issued  upon  that  record,  founded  upon  the  same  cause 
of  action,  was  obtained  after  due  service  of  adversary  process, 
and  a  portion  of  the  debt  due  to  Baker  was  collected  through 
the  agency  of  the  sheriff.  The  judgment  against  Mrs.  Ogle  is 
conclusive  against  her  right  to  recover  in  this  case.  The  judg- 
ment rendered  in  the  present  action  flatly  contradicts  the  record 
of  the  former  judgment,  and  the  court  cannot  "judge  against 
former  judgments: "  Year  Book,  83  Hen.  VI,  41.  As  a  suit  to 
recover  back  money  collected  by  legal  process,  this  action  can- 
not be  sustained:  Federal  Ins.  Co.  v.  Robinson,  82  Pa.  857;  1 
Selw.  N.  P.,  82;  1  Archb.  N.  P.,  267;  Rapalje  v.  Emory,  2  Dall. 
61,  281 ;  Herring  v.  Adams,  5  W.  &  S.  469 ;  Mann's  App.,  1 
Pa.  29 ;  Boas  v.  Updegrove,  5  Pa.  516. 

2.  The  merits  of  a  judgment  cannot  be  overhauled  in  an  ori- 
ginal suit,  either  at  law  or  in  equity :  Moses  v.  Macferlan,  2 
Burr.  1009.  In  Travelers'  Ins.  Co.  v.  Heath,  95  Pa.  888,  money 
paid  on  execution  was  recovered  back,  but  the  judgment  which 
supported  the  execution  had  been  reversed,  and  judgment  had 
finally  been  entered  for  the  defendant.  Mrs.  Ogle's  only  rem- 
edy, if  her  wrongs  were  not  imaginary,  was  an  application  to 
the  court  to  open  the  judgment  against  her :  Dawson  v.  Morris, 
4  Y.  841 ;  Otterson  v.  Middleton,  102  Pa.  78 ;  Hartman  v.  Og- 
born,  54  Pa.  120 ;  Jackson  v.  Summerville,  18  Pa.  869 ;  Hall 
V.  Hamlin,  2  W.  854 ;  Hoffman  v.  Coster,  2  Wh.  468 ;  Luck- 
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enbach  v.  Anderson,  47  Pa.  128 ;  Cochran  v.  Eldridge,  49  Pa. 
365;  Commonwealth  v.  Trout,  76  Pa.  379;  Tarbox  v.  Hays,  6 
W.  401.  No  authority  can  be  found  sustaining  an  action  for 
fraud  or  misconduct  of  the  plaintiff  in  a  previous  action  judi- 
cially and  finally  decided  in  his  favor,  at  the  suit  of  the  defend- 
ant in  the  prior  action.  The  parties  to  the  original  impugned 
litigation  have  had  their  day  in  court,  and  cannot  have  another 
day. 

Mr.  A.  D.  Boyd  (with  him  Mr.  B.  E.  Umbel,  Mr.  G.  D. 
Howell  and  Mr.  U.  H.  Beppert),  for  the  appellee : 

The  assertion  of  the  defendant's  counsel  that  the  only  remedy 
of  Mrs.  Ogle  was  an  application  to  open  the  judgment  entered 
on  the  note  is  not  sustained  by  the  authorities  he  cites.  In  all 
of  them,  the  principle  laid  down  is  simply  that  a  party  alleging 
fraud  in  the  original  judgment  or  decree,  who  has  already  been 
heard,  or  had  an  opportunity  to  be  heard  in  that  proceeding, 
upon  such  allegation,  cannot  re-try  the  alleged  fraud  in  a  col- 
lateral proceeding.  Mrs.  Ogle  never  had  an  opportunity  to  be 
heard  upon  the  forgery  of  the  note  on  which  the  original  judg- 
ment against  her  was  entered.  She  was  fraudulently  prevented 
from  appearing  in  answer  to  the  attachment  by  Baker,  her  son-in- 
law,  of  whose  family  she  was  a  member.  As  between  her  and  him, 
there  has  never  been  an  adjudication.  She  has  never  had  her 
day  in  court.  A  party  cannot  be  bound  without  notice.  The 
case  of  Jackson  v.  Sumraerville,  13  Pa.  868,  cited  for  the  appel- 
lant, is  directly  opposed  to  his  position,  and  furnishes  most  am- 
ple reasons  why  the  present  judgment  should  be  allowed  to 
stand.  As  the  court  below  says  in  its  opinion,  a  judgment 
may  be  impeached  collaterally  for  fraud,  and  that  is  just  what 
has  been  done  here. 

Opinion,  Mr.  Justice  McCollum  : 

On  December  22, 1886,  a  judgment  was  entered  in  the  Court 
of  Common  Pleas  of  Fayette  county,  in  favor  of  the  appellant 
and  against  the  appellee,  for  $500,  with  interest  thereon  from 
the  16th  of  March  preceding.  This  judgment  was  entered  up- 
on and  by  virtue  of  a  warrant  of  attorney  contained  in  a  note 
purporting  to  be  executed  by  the  appellee.  An  attachment- 
execution  was  issued  upon  it,  which  was  duly  served  upon  the 
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defendant  therein,  and  the  National  Bank  of  Fayette  county 
was  summoned  as  garnishee.  In  due  course  of  law,  judgment 
was  obtained  against  the  garnishee  for  l|377,  and  an  execution 
was  issued  for  its  collection.  The  bank  paid  the  amount  there- 
of to  the  sheriff,  who  paid  it  to  the  appellant.  In  April,  1887, 
this  suit  was  brought  by  the  appellee  to  recover  the  amount  so 
paid,  and  the  substance  of  her  claim  is  that  the  note  on  which 
the  original  judgment  was  entered  was  a  forgery,  and  that  she 
did  not  appear  in  answer  to  the  attachment,  because  the  appel- 
lant told  her  that  she  need  not,  and  that  he  would  attend  to  it 
for  her.  The  judgment  and  the  attachment  proceedings  found- 
ed upon  it  remain  of  record,  unimpeached,  and  the  question  is, 
whether,  while  they  so  remain,  an  action  for  the  recovery  of 
the  money  collected  and  paid  by  virtue  of  them  can  be  main- 
tained. 

The  general  rule  is  that  money  collected  or  paid  upon  exe- 
cution cannot  be  recovered  back,  unless  the  judgment  on  which 
the  writ  issued  is  first  vacated  or  reversed :  Federal  Ins.  Co.  v. 
Robinson,  82  Pa.  857 ;  Travelers  Ins.  Co.  v.  Heath,  96  Pa.  333. 
The  reason  of  the  rule  is  well  stated  by  Mr.  Justice  Shaes- 
WOOD,  in  Federal  Ins.  Co.  v.  Robinson,  supra,  as  follows :  "An 
execution  is  the  end  of  the  law.  To  permit  money  so  collected 
or  paid  to  be  reclaimed  in  a  new  suit,  would  lead  to  indefinite 
and  endless  litigation.  If  such  suit  could  be  maintained, 
then  another  might  be  brought  to  recover  th6  money  paid  on 
the  judgment  and  execution  in  it,  and  so  on  ad  infinitum." 

In  Tarbox  v.  Hays,  6  W.  398,  the  plaintiffs  brought  an  action 
of  replevin  to  recover  certain  property  which  the  defendant 
had  purchased  at  a  constable's  sale  on  an  execution  issued  on 
a  judgment  which  he  held  against  them.  It  was  alleged  by 
the  plaintiffs  that  the  judgment  was  procured  by  fraud  and 
without  notice  to  them,  but  it  was  ruled  by  this  court  that  the 
defendants  therein  could  not  question  it  collaterally.  A  judg- 
ment or  decree  procured  through  the  fraud  and  collusion  of  the 
parties  to  it,  for  the  purpose  of  defrauding  a  third  person,  may 
be  attacked  by  such  person  in  a  collateral  proceeding,  because 
he  has  no  standing  to  appeal  from  it,  or  to  require  that  it  be 
vacated  or  reversed.  A  party  however,  who  alleges  that  a 
judgment  has  been  obtained  against  him  by  fraud,  may  assail 
it  directly,  by  appeal  from  or  motion  to  open  it,  but  he  cannot 
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impeach  it  in  an  action  to  recover  the  money  collected  by  reg- 
uhir  process  issued  upon  it.  If  it  be  conceded  that  the  aver- 
ments of  the  appellee  are  true,  her  appropriate  remedy  was  an 
application  to  open  the  judgment.  The  record  of  the  attach- 
ment proceeding  shows  that  she  had  notice  of  the  judgment 
before  anything  was  recovered  upon  it,  and  the  accuracy  of  this 
record  is  not  disputed  by  her.  A  judgment  entered  on  a  war- 
rant of  attorney  is  as  impervious  to  collateral  assault,  as  a  judg- 
ment obtained  in  open  court. 

As  to  the  truth  or  falsity  of  the  appellee's  claim,  or  of  the 
evidence  submitted  to  support  or  to  controvert  it,  we  express 
no  opinion.  We  merely  decide  that  while  the  judgments  in 
question  remain  of  record  unreversed,  an  action  to  recover  the 
money  collected  upon  them  cannot  be  maintained. 

The  judgment  is  reversed. 


M.  PAXSON  ET  AL.  v.  C.  V.  NIELDS. 

APPEAIi  BY  PLAINTIFFS  FBOM  THE  COURT  OF  COMMON  PLEAS 
OF  NORTHUMBERLAND  COUNTY. 

Argued  May  26,  1890— Decided  January  5,  1891. 

A  note  given  by  a  widow  for  the  payment  of  a  debt  due  from  her  deceased 
husband^s  estate,  which  estate  is  insolvent,  is  void  in  law  without  a  new 
consideration ;  and  such  consideration  will  not  be  raised  by  an  agree- 
ment on  the  part  of  the  creditor  that  the  note  will  be  renewed  from  time 
to  time  after  maturity :  Leonard  v.  Duffln,  94  Pa.  218 ;  Bentley  v.  Lamb, 
112  Pa.  480,  distinguished. 

Before  Paxson,  C.  J.,  Sterrett,  Green,  Clark,  Wil- 
liams, McCoLLUM  and  Mitchell,  JJ. 

No.  22  July  Term  1890,  Sup.  Ct.;  court  below.  No.  862 
September  Teim  1886,  C.  P. 

On  August  21,  1886,  Moses  Paxson  and  others,  doing  busi- 
ness as  Paxson,  Comfort  &  Co.,  brought  assumpsit  against 
Mrs.  C.  V.  Nields.     Issue. 
Vol.  cxxxvn — 26 
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At  the  trial  on  October  17,  1889,  the  plaintiffs  put  in  evi- 
dence a  note,  not  under  seal,  made  by  C.  V.  Nields,  the  de- 
fendant, to  the  order  of  Paxson,  Comfort  &  Co.,  dated  Febru- 
ary 7, 1886,  for  $267.94,  at  ninety  days,  and  rested.  In  defence, 
Mrs.  Nields  was  called  in  her  own  behalf  and  testified  that  she 
was  the  widow  of  Theodore  F.  Nields,  who  died  at  West  Ches- 
ter on  October  22,  1883,  while  in  the  furnishing  and  under- 
taking business,  and  indebted  to  the  plaintiffs,  merchants  in 
Philadelphia,  upon  two  notes,  one  for  $110,  another  for  $190, 
and  upon  an  open  account  for  $7.52,  in  all,  $307.52 ;  that  she 
was  the  executrix  of  her  husband's  will,  and  his  estate  was  in- 
solvent ;  that  she  had  received  the  benefit  of  the  widow's  ex- 
emption law,  and  continued  the  business  of  her  husband  after 
his  death  until  in  October,  1885,  buying  her  goods  from  the 
plaintiffs  and  i^egularly  paying  for  them ;  that  on  April  28, 
1885,  Moses  Paxson,  of  the  plaintiffs'  firm,  came  to  her  at 
West  Chester,  and  asked  her  to  give  a  note  for  the  full  amount 
of  her  husband's  indebtedness  to  said  firm ;  "  I  said  if  I  was 
able  and  would  continue  the  business,  I  would  do  it ;  he  said 
it  was  my  duty  and  a  point  of  honor  for  me  to  try  to  do  it,  as 
I  was  carrying  on  his  (my  husband's)  business ;  so,  I  was 
finally  induced  to  give  it  to  him,  though  not  on  that  day ; " 
that  the  next  day  she  received  a  letter  from  the  plaintiffs  en- 
closing a  negotiable  note  dated  April  29,  1886,  drawn  to  the 
order  of  the  plaintiffs  for  $307.52,  at  three  months,  for  the  de- 
fendant to  sign,  and  stating  that  on  receipt  of  the  note  the 
plaintiffs  would  return  the  two  notes  against  her  husband  and 
a  receipt  in  full  for  the  open  account,  enclosing  also  a  certifi- 
cate under  seal  signed  by  the  plaintiffs  that  they  had  accepted 
the  defendant's  note  for  $307.52,  in  full  settlement  of  her  hus- 
band's indebtedness,  and  agreed  to  renew  said  note  at  three 
months,  from  time  to  time,  provided  there  should  be  at  least 
from  $15  to  $25  or  more,  with  interest,  paid  on  or  before  ma- 
turity of  each  renewal  and  ^^to  continue  until  the  same  shall 
be  paid  in  full ; "  that  the  defendant  signed  and  returned  the 
note  to  the  plaintiffs,  and  the  next  day  received  a  letter  from 
the  plaintiffs  enclosing  the  two  notes  of  her  husband,  with  a 
receipt  upon  the  account,  and  stating :  '*  We  have  received 
your  note,  dated  April  29,  1885,  at  8  months,  $807.52,  which 
when  paid  will  be  in  full  of  all  demands  against  Theo.  F. 
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Nields,  deceased,"  and  asking  instructions  whether  or  not  the 
plaintiffs  were  to  receive  the  dividends  which  might  be  awarded 
upon  the  claim  against  the  estate,  to  be  credited  upon  the  de- 
fendant*s  note ;  that  on  June  18, 1886,  the  defendant  paid  to 
the  plaintiffs  $16.47,  the  dividend  awarded  to  their  claim  out 
of  the  decedent's  estate,  and  subsequently  made  other  small 
payments  on  her  note  and  gave  renewals  thereof,  the  last  re- 
newal being  the  note  in  suit.  By  the  auditor's  report  in  the 
distribution  of  the  insolvent  estate  of  Theodore  F.  Nields,  de- 
ceased, it  was  shown  that  on  April  21, 1885,  the  plaintiffs  by 
theii*  counsel  proved  before  the  auditor  their  claims  against 
said  estate,  and  that  a  dividend  of  $16.47,  or  five  per  cent,  was 
awarded  upon  the  amount  thereof  with  interest.  Moses  Pax- 
son,  being  called  by  the  defendant  as  if  upon  cross-examination, 
testified  in  substantial  agreement  with  the  defendant's  testi- 
mony, except  that  he  denied  that  he  had  persuaded  the  defend- 
ant to  give  the  note,  and  stated  that  when  the  note  was  given 
he  did  not  know  that  the  estate  of  Mr.  Nields  was  insolvent, 
though  he  knew  that  the  plaintiffs'  claim  had  been  presented 
before  the  auditor,  the  witness  saying:  ^'I  did  not  persuade 
her,  held  out  no  inducement ;  merely  made  a  statement  of  the 
facts,  and  asked  if  she  would  give  her  note  in  place  of  the  ac- 
oount.  She  knew  that  her  husband's  estate  was  insolvent,  and 
made  herself  personally  liable  without  persuasion  on  my  part. 
She  dealt  with  me  nearly  two  years,  paid  me  everything  she 
owed  me." 

At  the  close  of  the  testimony,  the  court,  Rookefblleb,  P. 
J.,  instructed  the  jury  as  follows : 

There  was  no  agreement  of  forbearance,  nor  any  other  con- 
sideration that  we  can  see  for  the  giving  of  the  note  in  suit  by 
the  defendant  to  the  plaintiffs ;  it  was  a^  mere  voluntary  act  of 
hers,  in  agreeing  to  make  hereelf  liable  upon  a  note  for  the  debt 
of  her  deceased  husband.  She  owed  the  plaintiffs  nothing ; 
they  had  no  claim  whatever  upon  her;  and,  without  some  con- 
sideration, it  seems  to  the  court  at  present  that  her  promise  to 
pay  was  not  binding  upon  her ;  therefore,  we  instruct  you  to  find 
a  verdict  in  favor  of  the  defendant. 

— The  jury  returned  a  verdict  in  favor  of  the  defendant,  as 
directed.     A  rule  for  a  new  trial  having  been  discharged,  judg- 
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ment  was  entered,  when  the  plaintiffs  took  this  appeal,  assign- 
ing the  foregoing  instruction  to  the  jury  for  error. 

Mr.  Lems  Dewart  and  Mr.  J.  Nevin  HilU  for  the  appellants. 

Counsel  cited :  Johnes  v.  Potter,  5  S.  &  R.  621 ;  Leonard  v. 
Duffin,  94  Pa.  218 ;  Bentley  v.  Lamb,  112  Pa.  480 ;  ReUy  v. 
Dean,  86  Leg.  Int.  804. 

Mr.  W.  H.  M.  Oram^  for  the  appellee. 

Counsel  cited:  Shadburn  v.  Daly,  75  Cal.  356;  Okeson's 
App.,  59  Pa.  99 ;  Smith  v.  Carroll,  112  Pa.  393 ;  Ferrell  v. 
Scott,  2  Speers  844  (42  Am.  Dec.  371) ;  Bank  of  Troy  v.  Topp- 
ing, 9  Wend.  273;  Schoonmaker  v.  Roosa,  17  Johns.  304; 
Commey  v.  Macfarlane,  97  Pa.  363. 

Opinion,  Mr.  Justice  McCollixm  : 

We  are  unable  to  discover  from  the  evidence  any  considera- 
tion for  the  note  in  suit.  The  maker  of  it  is  the  widow  and 
executrix  of  Theodore  F.  Nields,  who,  at  his  death,  was  indebted 
to  the  appellants,  on  two  notes  and  a  book  account,  in  the  sum 
of  $307.62.  The  estate  was  insolvent,  and  after  discharging 
the  judgment  liens  was  able  to  pay  its  general  creditors  but 
five  per  cent  on  their  claims.  On  April  21,  1886,  the  appel- 
lants presented  their  claim  to  the  auditor  appointed  to  distri- 
bute the  fund  in  the  hands  of  the  executrix,  and  seven  days 
thereafter  induced  her  to  give  her  personal  note  for  it,  which, 
when  paid,  was  to  be  in  full  of  their  demand  against  the  estate. 
The  dividend  their  claim  was  entitled  to  was  $16.47,  and  it 
was  awarded  to  them.  They  received  it  and  applied  it  on  her 
note.  This  note  was  renewed  from  time  to  time,  and  the 
amount  thereof  was  reduced  by  payments  from  her  own  earn- 
ings to  $267.94,  at  the  date  of  the  last  renewal.  The  fund 
shown  by  the  account  of  the  executrix  to  be  in  her  hands  for 
distribution,  was  all  there  was  for  the  creditors,  and  there  was 
no  expectation  by  the  payees  or  maker  that  the  estate  would 
pay  a  farthing  beyond  the  dividend  this  fund  would  yield. 
The  appellant's  demand,  after  the  application  of  this  dividend 
to  it,  was  worthless  and  the  parties  knew  it.  It  was  because 
of  this  knowledge  that  the  payees  thought  it  was  so  generous 
and  honorable  in  the  maker  to  assume  the  debt  of  her  dead 
husband. 
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Syllabus. 

It  is  clear  that  the  appellants  lost  and  the  appellee  acquired 
nothing  by  this  transaction.  It  was  a  one  sided  affair  and  ex- 
clusively for  the  benefit  of  the  former.  But,  as  a  promise  to 
pay  the  pre-existing  debt  of  another  person  to  his  creditor  re- 
quires a  new  consideration  to  support  it,  they  can  take  nothing 
further  by  it.  What  they  have  received  by  virtue  of  it,  they 
may  retain,  but  the  law  will  not  help  them  to  more.  The  cases 
cited  to  sustain  the  contention  of  the  appellants  differ  essen-  * 

tially  from  this.  In  Leonard  v.  DuflBn,  94  Pa.  218,  the  note  was 
under  seal,  and  the  time  for  the  payment  of  a  debt  then  due 
was  extended  one  year.  In  Bentley  v.  Lamb,  112  Pa.  480, 
the  due-bill  was  given  in  execution  of  an  agreement  to  pay  ad- 
ditional compensation  for  services  rendered,  and,  in  view  of  the 
facts  recited  in  the  agreement,  this  court  declined  to  infer  that 
the  services  had  been  previously  compensated  in  full.  In 
Reily  v.  Dean,  36  Leg,  Int.  304,  the  maker  of  the  note  volun- 
teered to  give  it,  to  avoid  protest  and  to  extend  the  time  of 
payment  of  a  note  against  the  estate. 

As  it  sufficiently  appears  in  the  testimony  of  the  appellants, 
that  in  this  case  there  was  no  consideration  for  the  promise 
sued  upon,  there  was  no  question  for  the  jury,  and  the  learned 
judge  was  right  in  directing  a  verdict  for  the  defendant. 

The  judgment  is  affirmed. 

187  3891 

>»■  |l87  406' 

137  889 

149  350 

COMMONWEALTH  v.  G.  M.  REYNOLDS  ET  AL.     |  ^l      ,^^ 
COMMONWEALTH  v.  H.  C.  REICHARD  ET  AL. 

APPEALS  BY  DEFENDANTS  PBOM  THE  COURT  OP  COMMON 
PLEAS  OP  LUZERNE  COUNTY. 

Argued  October  80, 1800«— Decided  January  5, 1891. 
[To  be  reported.] 

1.  A  clause  in  an  act  for  the  government  of  cities  of  a  certain  class,  pro- 
viding that  existing  cities  of  that  class  shall  be  subject  to  its  provisions 
when  they  shall  have  accepted  the  same,  will  be  sustained  as  constitu- 
tional, if  the  exercise  of  the  power  thus  delegated  will  necessarily  tend 

♦  Heard,  by  advancement,  in  the  Western  District. 
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to  uniformity:  Evans  v.  Phillipi,  117  Pa.  226;  Henry  St,  123  Pa.  8i6: 
Reading  v.  Savage,  124  Pa.  328. 

2.  If,  however,  the  tendency  of  such  a  provision,  in  the  particular  case,  is 
not  to  uniformity,  but  to  diversity  and  to  the  production  of  results  that 
are  special  and  local,  it  will  render  the  provision  unconstitutional: 
Scranton  Sch.  D.'s  App.,  113  Pa.  190;  Reading  v.  Savage,  124  Pa.  328; 
and  the  test  is,  not  results  actually  produced,  but  possibilities :  Frost  v. 
Cherry,  122  Pa.  427.* 

3.  The  act  of  May  23,  1889,  P.  L.  274,  relating  to  school  districts  in  cities 
of  the  third  class,  violates  §7,  article  III.,  of  the  constitution  and  is 
wholly  void ;  because,  as  it  permits  existing  cities  of  that  class,  incorpo- 
rated by  special  laws,  to  accept  its  provisions,  without  at  the  same  time 
accepting  those  of  the  act  of  May  23,  1874,  P.  L.  230,  authorizing  the 
classification,  its  tendency  is  to  diversity,  and  not  to  uniformity. 

4.  The  mtent  of  the  act  of  May  31,  1889,  P.  L.  418.  repealing  §  28,  act  of 
May  4,  1871,  P.  L.  648,  creating  independent  school  districts  for  the 
city  of  WOkes-Barre,  was  that  the  city  should  become  a  single  school 
district,  under  the  general  act  of  May  8,  1854,  P.  L.  617,  at  the  end  of 
the  current  year,  contemplating  an  election  for  school  directors  for  the 
same  at  the  spring  election  of  1890. 

Before  Paxson,  C.  J.,  Green,  Clark,  Williams,  McCol- 
L0M  and  Mitchell,  JJ. 

Nos.  6,  84  January  Term  1891,  Sup.  Ct. ;  court  below,  Nos. 
125, 109  October  Term  1890,  C.  P. 

On  June  11, 1890,  upon  the  petition  of  Mr.  Alfred  Darte, 
District  Attorney,  filed  to  No.  109  October  Term  1890,  in  the 
court  below,  the  coui-t  awarded  a  writ  of  quo  warranto  against 
H.  C.  Reichard  and  fourteen  others,  requiring  the  defendants 
to  show  by  what  authority  they  claimed  to  exercise  the  oflBce 
of  school  directors  in  the  school  district  of  the  city  of  Wilkes- 
Barre.  Issue.  On  June  13, 1890,  upon  a  similar  petition,  filed 
to  No.  126  October  Term  1890,  a  writ  of  quo  warranto  was 
awarded  against  G.  M.  Reynolds  and  five  others,  requiring  the 
defendants  to  show  by  what  warrant  they  claimed  to  have  and 
enjoy  the  powers  of  school  directoi-s  of  said  city.    Issue. 

The  following  conceded  facts  appeared  in  the  pleadings  in 
the  two  cases : 

The  city  of  Wilkes-Barre  was  incoi'porated  by  the  special  act 
of  May  4, 1871,  P.  L.  589,  compijising  within  its  area  the  whole 
of  the  former  borough  of  Wilkes-Barre,  and  parts  of  the  north 
and  south  districts  of  Wilkes-Barre  township.     The  city  was 

*See  Wyoming  St.,  Pittsburgh,  post.,  494. 


Digitized  by  LjOOQIC 


Pa.]  COMMONWEALTH  v.  REYNOLDS.  391 

Statement  of  Facts. 

divided  into  fifteen  wards.  By  §  28  of  the  act,  it  was  provided 
that  the  wards  of  the  city,  which  had  been  a  part  of  the  north 
district  of  said  township,  should,  together  with  the  remaining 
portion  of  said  north  district,  constitute  an  independent  school 
district,  to  be  called  the  First  School  District  of  the  city  of 
Wilkes-Barre ;  that  the  wards  of  the  city,  which  had  been  a 
part  of  the  south  district  of  the  township,  should,  in  connection 
with  the  remaining  portion  of  said  district,  constitute  an  inde- 
pendent district,  to  be  called  the  Second  School  District  of  the 
city  of  Wilkes-Barre ;  and  that  the  wards,  which  had  consti- 
tuted the  borough  of  Wilkes-Barre,  should  be  an  independent 
district,  to  be  called  the  Third  School  District  of  said  city. 

The  act  of  May  23, 1889,  P.  L.  274,  provided  that  any  city 
of  the  third  class,  incorporated  after  its  passage,  should  consti- 
tute a  single  school  district ;  and  ordained  regulations  for  the 
organization  and  management  of  such  districts,  directing,  inter 
alia,  that  the  members  of  the  board  of  school  controllers  of  the 
district  should  be  elected  by  wards,  each  ward  electing  one  mem- 
ber in  cities  composed  of  fifteen  or  more  wards.  The  ninth 
and  tenth  sections  of  the  act  provided  a  method  by  which  cities 
of  the  third  class,  incorporated  prior  to  its  date,  might  accept 
and  become  subject  to  its  provisions,  through  action  by  the 
board  or  boards  of  school  directors  of  the  city,  formally  declar- 
ing their  purpose  so  to  do,  the  acceptance  to  take  effect  upon 
being  filed  and  recorded  in  the  office  of  the  clerk  of  the  Court 
of  Quarter  Sessions  "of  the  proper  county. 

On  May  81, 1889,  an  act  of  assembly  was  approved,  repeal- 
ing §28  of  the  act  incorpomting  the  city  of  WUkes-Barre, 
with  the  proviso  that  the  act  should  not  go  into  effect  until 
from  and  after  the  first  Monday  of  June,  1890:  P.  L.  418.  . 

In  January,  1890,  the  city  of  Wilkes-Barre  being  then  a  city 
of  the  third  class,  but  not  having  accepted  the  provisions  of 
the  act  of  May  23,  1874,  P.  L.  230,  the/ directors  of  the  several 
school  districts  of  the  city,  residing  within  its  limits,  adopted 
formal  resolutions  accepting  the  provisions  of  the  act  of  May 
28,  1889,  and  certified  copies  of  these  resolutions  were  pre- 
sented to  the  clerk  of  the  Court  of  Quai-ter  Sessions,  for  filing, 
on  February  10,  1890.* 

*  The  clerk  refused  to  file  these  resolutions,  upou  the  ground  that  the 
act  of  May  23,  1889,  was  unconstitutional.    Upon  application  to  the  Ck)urt 
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At  the  regular  election  held  on  February  19, 1890,  doubts 
existing  as  to  what  statute  should  govern  the  election,  two 
tickets  were  voted  for.  The  citizens  elected  by  wards,  in  ac- 
cordance with  the  provisions  of  the  act  of  May  28,  1889,  a 
board  of  fifteen  school  controllers,  who  were  the  defendants 
in  the  case  of  the  Commonwealth  v.  Reichard  and  others,  and 
there  was  ako  elected,  by  the  votes  of  the  people  at  large,  a 
board  of  six  directors,  in  accordance  with  the  provisions  of  the 
common  school  act  of  May  8, 1854,  P.  L.  617.  The  defend- 
ants, in  the  case  of  Commonwealth  v.  Reynolds  and  others, 
constituted  the  board  of  school  directors  of  the  Third  School 
District  of  the  city  of  Wilkes-Barre,  in  office  at  the  time  of  the 
passage  of  the  acts  of  May  23,  and  May  81,  1889,  having  been 
elected  under  the  provisions  of  §  28  of  the  act  incorporating 
the  city.  They  alleged  that  under  §  8,  act  of  May  8, 1864,  P. 
L.  617,  their  powers  and  duties  as  school  directors  continued 
until  the  proper  election  and  organization  of  a  new  board  of 
directors,  and  that  no  such  board  had  been  lawfully  elected  or 
appointed,  and  organized,  contending  that  the  act  of  May  28, 

1889,  P.  L.  274,  was  wholly  unconstitutional,  and  that,  as  the 
act  of  May  31, 1889,  P.  L.  418,  was,  by  its  terms,  not  to  go 
into  effect  until  from  and  after  the  first  Monday  in  June,  1890, 
there  was  no  authority  for  the  election  of  a  board  of  school  di- 
rectors for  the  entire  city,  in  February,  1890. 

The  answer  of  the  defendants  in  each  case  alleged  that  the 
election  of  the  board  of  six  directors,  chosen  on  February  19, 

1890,  was  illegal,  for  the  reason  that  no  legal  notice  of  such  an 
election  was  given  beforehand,  nor  was  there  general  knowl- 
edge among  the  electors  of  the  city  that  such  officers  would  be 
chosen.  It  was  agreed  by  the  parties  that  the  question  of  fact 
thus  raised  should  be  determined  by  the  court,  upon  testimony 
heard,  and  the  court  found  the  facts  to  be  as  follows : 

1.  The  high  constable's  proclamation  did  not  give  notice  of 
an  election  of  six  directors,  by  the  voters  at  large,  but  did  give 

of  Common  Pleas,  a  peremptory  writ  of  mandamus,  commanding  Mm  to 
file  them,  was  awarded,  and  on  appeal  from  the  order  awarding  this  writ, 
the  Supreme  Court  on  June  2,  1890,  affirmed  the  decree,  holding  that  the 
clerk,  as  a  ministerial  officer,  had  no  right  to  decline  to  receive  and  record 
the  resolutions,  and  that  the  question  of  the  constitutionality  of  the  act 
could  not  be  raised  in  that  way :  Commonwealth  v.  James,  136  Pa.  480. 
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notice  of  an  election  of  one  director,  by  the  electors  of  each 
ward. 

2.  Three  thousand  seven  hundred  and  fifty  votes,  in  the  ag- 
gregate, were  cast  in  the  several  wards  for  fifteen  ward  direc- 
tors, under  §  2,  act  of  May  23, 1889,  which  we  have  held  to  be 
unconstitutional.  One  thousand  one  hundred  and  eighty-four 
votes  for  a  board  of  six  directors,  were  cast  in  the  city  at  large 
under  the  act  of  1854.  The  maximum  vote  cast  for  any  oflS- 
cer  was  4024  for  the  office  of  high  constable. 

3.  The  fact  that  the  city  had  accepted  the  provisions  of  the 
act  of  May  28, 1889,  and  therefore  had  become  a  consolidated 
school  district,  was  generally  known.  That  there  would  be  an 
election  of  six  directors,  was  discussed  and  advised  in  the  daily 
newspapers  and  by  citizens,  and  tickets  were  generally  distrib- 
uted at  the  several  polls. 

4.  There  were  no  opposing  candidates  for  election  to  the 
board  of  six,  and  it  is  fair  to  infer  that  this  fact,  rather  than  the 
lack  of  general  knowledge,  accounts  for  the  comparatively 
small  number  of  votes. 

The  two  causes  having  been  heard  at  the  same  time,  the 
court,  RiCB,  P.  J.,  on  July  18,  1890,  entered  judgment  for  the 
commonwealth  in  each  case,  holding:  (1)  That  §  2,  act  of 
May  23, 1889,  which  provides  for  the  election  of  school  direc- 
tors by  wards  in  cities  of  the  third  class  governed  by  its  provis- 
ions, was  unconstitutional,  as  a  local  or  special  law,  inasmuch 
as  the  management  of  public  schools  is  not  one  of  the  corporate 
powers  of  cities  of  the  third  class,  and  school  directors  are  not 
corporate  officers  thereof,  and  there  are  no  manifest  peculiari- 
ties of  school  districts,  coterminous  with  cities  of  either  of  the 
three  classes,  which  clearly  distinguish  them,  as  a  class,  from 
school  districts  in  other  cities,  and  iipperatively  demand  legis- 
lation for  their  government  not  adapted  to  the  needs  of  others, 
and,  therefore,  that  the  board  composed  of  the  fifteen  directors 
elected  by  wards  in  February,  1890,  had  no  lawful  existence. 
(2)  That  §  1,  act  of  May  23, 1889,  providing  that  each  city  of 
the  third  class  subsequently  incorporated  should  constitute  a 
single  school  district,  and  §  9,  in  so  far  as  it  provides  that  ex- 
isting cities  of  that  class  may  become  single  districts  by  accep- 
tance of  the  act,  were  constitutional  and  valid,  and  that  by 
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accepting  said  act,  the  city  of  Wilkes-Barre  became  a  single 
school  district,  so  that  the  electors  at  large,  and  not  by  wards, 
were  entitled,  under  the  act  of  May  8,  1864,  P.  L.  617,  to  elect 
a  board  of  six  school  directors  at  the  municipal  election  in  Feb- 
ruary, 1890.  And  (3)  that  such  an  election  having  been  held, 
and  the  persons  receiving  the  certificates  of  election  having 
duly  organized,  and  it  not  appearing  clearly  that  there  was 
lack  of  general  knowledge  that  such  a  board  was  to  be  elected, 
the  six  persons  so  chosen  were  entitled  to  act  and  perform  the 
duties  of  directors,  at  least  until  duly  ousted. 

— The  defendants,  in  Commonwealth  v.  Reynolds  and  others, 
thei^eupon  took  the  appeal  to  No.  6  January  Term  1891,  spe- 
cifying that  the  court  erred : 

1.  In  entering  judgment  against  said  defendants. 

2.  In  holding  §  1,  act  of  May  23, 1889,  P.  L.  274,  constitu- 
tional. 

8.  In  holding  §  9  of  said  act  constitutional. 

And  the*  defendants,  in  Commonwealth  v.  Reichard  and 
others,  took  the  appeal  to  No.  84  January  Term  1891,  specify- 
ing that  the  court  erred : 

1.  In  entering  judgment  against  the  appellants. 

2.  In  holding  §  2,  act  of  May  28, 1889,  unconstitutional. 

Mr.  Alexander  Famham^  for  the  appellants,  in  Common- 
wealth V.  Reichard,  No.  84 : 

The  court  erred  in  holding  §  2,  act  of  May  28,  1889,  to  be 
unconstitutional.  A  statute  prescribing  how  many  members 
shall  constitute  a  board  of  school  directors,  and  how  they  shall 
be  elected,  can  hardly  be  regarded  as  a  regulation  of  "the 
affairs"  of  the  school  district;  and  if  the  constitution  of  a 
board  is  not  among  such  affairs,  it  is  not  one  of  the  subjects 
upon  which  the  constitution  inhibits  special  or  local  legislation. 
If,  however,  §  2  can  be  regarded  as  regulating  the  affairs  of 
the  district,  still,  such  legislation,  based  upon  classification,  is 
valid,  being  justified  by  the  necessity  of  adapting  the  details 
of  the  school  system  to  the  varying  needs  and  circumstances 
of  cities  diverse  in  their  characteristics:  Wheeler  v.  Philadel- 
phia, 77  Pa.  851 ;  Walker  v.  Cincinnati,  21  Ohio  St.  14  (8 
Am.  Rep.  24)  ;  State  v.  Brewster,  3  Am.  &  Eng.  Corp.  C. 
551 ;  State  v.  Powers,  38  Ohio  St.  54 ;  Scowden's  App.,  96  Pa. 
425 ;  Ayars'  App.,  122  Pa.  266  ;  Kilgore  v.  Magee,  85  Pa.  40L 
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Connsel  for  the  coramonwealth  in  No.  84  presented  no  paper- 
book,  and  were  not  heard. 

Mr.  AUan  H,  Dickson  and  Mr,  Henry  TT.  Palmer^  for  the 
appellants  in  Commonwealth  v.  Reynolds,  No.  6 : 

The  act  of  May  28, 1889,  P.  L.  274,  relates  only  to  cities  of 
the  third  class  thereafter  incorporated,  and  to  such  existing 
cities  of  that  class  as  may,  by  vote  of  their  directora,  accept 
its  provisions.  It  provides  for  the  cities  to  which  it  relates 
various  regulations  which  are  inconsistent  with  and  essentially 
different  from  those  ordained  by  the  common-school  law  of 
May  8, 1864,  P.  L.  617.  We  claim  that  the  act  of  May  28, 
1889,  violates  several  provisions  of  the  constitution. 

1.  It  violates  §  7,  article  III.,  prohibiting  special  legislation 
regulating  the  affairs  of  school  districts,  changing  school  dis- 
tricts, creating  school  districts,  or  regulating  the  management 
of  public  schools ;  and  also  §  1,  article  IX.,  providing  that  all 
taxes  shall  be  levied  and  collected  under  general  laws.  It  is 
unnecessary  to  discuss  §§  2  to  6  of  the  act,  as  the  court  below 
is  with  us  in  holding  them  unconstitutional,  and  this  position 
is  sustained  by  the  decisions  of  this  court :  Ruan  St.,  182  Pa. 
257  ;  Ayars'  App.,  122  Pa.  266.  The  question  for  discussion 
here  is  as  to  the  validity  of  §§  1  and  9.  The  classifications 
contained  in  §  1  make  it  void.  The  power  to  classify  cities 
extends  only  to  matters  relating  to  the  exercise  of  corporate 
powers,  or  to  coiporate  oflBcers  and  their  powers  and  duties : 
Ruan  St.,  supra.  It  does  not  include  the  classification  of  school 
districts  in  cities,  and  no  imperious  necessity  therefor  has  been 
shown.  Furthermore,  the  legislature  can  no  more  classify 
school  districts,  according  to  the  date  of  the  creation  of  the 
city,  than  it  can  make  any  other  time  or  geographical  classifi- 
cation. If  local  results  are  or  may  be  produced  by  a  statute, 
it  is  unconstitutional :  Scranton  Sch.  D.'s  App.,  118  Pa.  190 ; 
Frost  V.  Cherry,  122  Pa.  417. 

2.  Nor  can  §§  1,  7  and  9  stand,  when  the  rest  of  the  act 
falls.  The  statute  has  not  two  distinct  objects,  but  its  one 
purpose  is  to  regulate  school  districts  in  cities  of  the  third 
class,  by  giving  them  a  different  scheme  of  government  from 
districts  in  other  cities.  The  court  has  no  power  wholly  to 
change  this  intent,  and  to  substitute  a  purpose  plainly  never 
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contemplated  by  the  legislature.  The  different  provisions  of 
the  act  are  so  interwoven  that  it  must  speak  as  an  entirety : 
Commonwealth  v.  Potts,  79  Pa.  164;  Ayars'  App.,  122  Pa. 
266  ;  Reading  v.  Savage,  124  Pa.  328.  And,  as  amended  by 
the  court  below,  the  statute  offends  also  against  §  8,  article  III., 
of  the  constitution,  because  its  title  does  not  fit  it  when  so 
amended.  There  is  no  purpose  mentioned  in  the  title  that  is 
accomplished  by  the  act,  as  the  court  below  left  it,  and  such  a 
title,  if  the  act  were  composed  of  only  §§  1,  9  and  10,  may 
reasonably  be  characterized  as  misleading.  The  title  must 
clearly  give  notice  of  the  legislative  pui*pose :  Sewickley  Bor. 
V.  Sholes,  118  Pa.  165 ;  Ridge  Ave.  Ry.  Co.  v.  Philadelphia, 
124  Pa.  219.  This  title  gives  no  notice  that  the  act  affects 
the  township  districts,  and  for  that  reason  it  is  inadequate: 
Beckert  v.  Allegheny,  85  Pa.  192;  Airy  St,  118  Pa.  281. 

3.  The  act  violates  §  1,  article  XI.,  of  the  constitution,  vest- 
ing the  legislative  power  of  the  commonwealth  in  the  general 
assembly,  inasmuch  as  the  breath  of  life  comes  to  the  act  from 
the  school  boards,  and  not  from  the  legislature.  The  legislature 
cannot  delegate  its  power.  There  are  a  number  of  recognized 
instances  in  which  the  legislature  may  submit  to  the  people  of 
a  locality  a  question  as  to  the  executive  administration  of  a 
law,  complete  in  itself  and  operative  throughout  the  state,  but 
the  act  before  us,  as  amended  by  the  court  below,  is  clearly 
distinguishable  from  those  cases.  There  is  no  person,  thing  or 
corporation  in  the  state  upon  which  it  can  operate,  except  by 
the  affirmative  act  of  school  directors  in  certain  cities  ;  it  pro- 
vides no  rule  of  action  as  to  circumstances  actually  existing  or 
contingently  possible,  except  by  the  intervention  of  a  board  of 
school  directors  who  are  to  say  when  it  shall  go  into  effect; 
and  it  is  not  a  law,  but  merely  an  invitation  to  school  directors 
to  make  a  law.  What  the  legislature  may  not  do  directly,  it 
cannot  accomplish  in  this  manner :  Frost  v.  Cherry,  122  Pa. 
417.  The  act  creates  confusion  and  uncertainty,  and  tends  to 
diversity,  and  is  therefore  void :  Scranton  Sch.  D.'s  App.,  113 
Pa.  190. 

Mr.  Henry  A,  Fuller  (with  him  Mr.  James  L.  Lenahan)^  for 
the  commonwealth,  appellees  in  No.  6 : 

By  the  general  school  law  every  city,  not  subject  to  a  special 


Digitized  by  LjOOQIC 


Pa.j  COMMONWEALTH  v.  REYNOLDS.  897 

Arfruments. 

law,  is  a  single  school  district  governed  by  six  directors,  to  be 
chosen  by  the  electors  at  large :  §§  1,  5,  act  of  May  8, 1854, 
P.  L.  617.  Six  director  were  so  chosen  in  Wilkes-Barre  on 
February  19,  1890,  but  the  validity  of  their  election  is  denied 
by  the  appellants,  on  the  ground  that  the  city  was  then  subject 
to  a  special  law,  to  wit,  §  28  of  the  act  of  incorporation. 

1.  Section  28  of  the  act  incorporating  Wilkes-Barre  is  un- 
constitutional and  void  ab  initio,  because  relating  to  a  subject 
not  expressed  in  the  title,  which  makes  no  reference  to  schools : 
Second  Constitutional  Amendment  of  1864 ;  Ayars'  App.,  122 
Pa.  266.  That  section,  however,  was  repealed  by  the  act  of 
May  23, 1889,  P.  L.  274,  which  constituted  every  city  of  the 
thii-d  class,  thereafter  incorporated,  a  single  school  district,  and 
empowered  school  boards,  in  existing  cities  of  that  class  em- 
bracing more  than  one  district,  to  accept  the  act.  Wilkes-Barre's 
school  boards  having  accepted  it,  it  is  claimed  by  the  appel- 
lants that  said  act  of  1889  is  unconstitutional,  but  the  question 
in  this  case  is  narrowed  down  to  §§  1  and  9,  and  these  operate 
simply  as  a  repeal  of  a  special  law. 

2.  It  is  constitutional  to  legislate  that  all  cities  of  a  certain 
class  shall  be  single  school  districts.  This  does  not  involve  the 
power  to  classify  school  districts  in  respect  to  government,  and 
does  not  constitute  a  classification  of  cities  for  school  purposes ; 
it  simply  defines  the  geographical  boundaries  of  school  districts 
in  the  only  natural  and  convenient  planner,  to  wit,  by  reference 
to  the  geographical  boundaries  of  existing  municipalities.  It 
is  constitutional  to  confine  such  an  act  to  cities  afterwards  in- 
corporated or  accepting  ite  provisions.  The  omission  of  exist- 
ing cities  not  regulated  by  special  law,  is  the  omission  of  mere 
surplusage,  as  they  are  already  single  districts ;  and  the  omis- 
sion of  cities  which  are  regulated  by  special  law,  until  they  ac- 
cept the  act,  is  not  a  violation  of  the  constitution :  Evans  v. 
Phillipi,  117  Pa.  226 ;  Reading  v.  Savage,  124  Pa.  336. 

8.  The  delegation  to  the  school  boards  within  the  city  limits 
of  the  power  to  accept  the  act,  is  constitutional :  Locke's  App., 
72  Pa.  496 ;  Reading  v.  Savage,  124  Pa.  328.  There  are  two 
distinct  objects  in  the  act :  consolidation  and  government.  The 
first  is  effected  by  §§  1,  7,  8  and  « ;  the  second  by  §§  2,  8,  4, 
6  and  6.  The  first  set  of  sections  is  territorial  in  scope  and  the 
second  governmental.     The  two  are  absolutely  distinct  and  not 
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essential  to  each  other.  Therefore  §§1  and  9  can  be  sustained, 
though  the  other  sections  be  pronounced  unconstitutional: 
Smith  V.  McCarthy,  66  Pa.  859 ;  Dewhurst  v.  Allegheny,  95 
Pa.  437 ;  Lea  v.  Bumm,  83  Pa.  237 ;  Fox's  App.,  112  Pa.  337  ; 
Ruan  St.,  132  Pa.  257.  The  title  gives  distinct  notice  of  the 
constitutional  purpose  of  the  act,  to  wit,  consolidation,  and  was 
sufficient  notice  to  the  township  districts  of  the  change  the  act 
would  effect  as  to  them. 

4.  But  even  if  the  act  of  May  23, 1889,  be  overthrown,  the 
express  repeal,  by  act  of  May  81, 1889,  P.  L.  418,  of  the  local 
law  by  which  the  separate  districts  were  created,  supports  the 
relator's  contention.  It  may  be  argued  that,  as  the  act  of  May 
81, 1889,  did  not  take  effect  until  the  first  Monday  in  June, 
1890,  the  single  district  did  not  exist  at  the  time  of  the  election 
in  February,  1890.  But  we  submit  that  the  election  in  Febru- 
ary of  six  directors  for  a  district,  sure  to  exist  in  June  at  the  be- 
ginning of  the  next  school  year,  is  valid.  If  this  be  not  so,  these 
separate  districts  are  maintained  until  February,  1891,  contrary 
to  the  express  legislative  command  that  they  should  cease  to 
exist  in  June,  1890. 

NO.  6. 

Opinion,  Mr.  Justice  Clark: 

The  importance  of  this  case,  and  the  necessity  for  a  speedy 
decision,  in  view  of  the  approaching  spring  elections,  induced 
us  to  advance  the  hearing ;  it  was  accordingly  certified  to  the 
Western  District,  and  was  heard  at  the  October  Term  in  Pitts- 
burgh. The  contest  is  a  triangular  one.  The  city  of  Wilkes- 
Barre  has  the  extreme  misfortune,  at  this  time,  to  have  three 
different  and  distinct  boards  of  school  directors,  each  claiming 
the  right  to  manage  and  regulate  the  common  schools  of  that 
city ;  and,  as  each  of  these  several  and  respective  boards  is  repre- 
sented in  the  two  appeals  entered  in  this  court,  it  is  our  duty  to 
determine,  under  the  somewhat  complicated  condition  of  the  law 
affecting  the  schools  of  that  city,  which  of  these  three  boards  of 
school  directors  is  the  legal  and  rightful  board,  entitled  to  ex- 
ercise the  powers  and  duties  pertaining  to  that  office. 

The  city  of  Wilkes-Barre  was  incorporated  by  special  act  of 
assembly,  approved  May  4,  1871,  P.  L.  639,  its  area  comprising 
all  of  the  then  borough  of  Wilkes-Barre,  and  portions  of  the 
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tenitory  of  the  north  and  south  districts  of  Wilkes-Barre  town- 
ship. 

By  the  provisions  of  the  28th  section  of  the  city  charter, 
that  portion  of  the  north  district  remaining  in  the  township 
was  attached  to  the  portion  embraced  in  the  city  limits  for 
school  purposes,  and  this  constituted  the  First  District ;  and 
that  portion  of  the  south  district  remaining  in  the  township 
was  attached  to  the  portion  included  in  the  city  limits  for 
school  purposes,  and  constituted  the  Second  District ;  whilst 
the  tenitory  embraced  in  the  borough  of  Wilkes-Barre  consti- 
tuted the  Third  District. 

On  May  31, 1889,  an  act  of  assembly  was  approved  repealing 
the  28th  section  of  the  charter,  with  a  proviso,  however,  that 
the  repeal  should  not  go  into  effect  until  from  and  after  the 
first  Monday  of  June,  1890 :  P.  L.  418.  In  the  meantime, 
however,  on  May  23,  1889,  an  act  of  assembly  was  passed,  en- 
titled "  An  Act  constituting  each  city  of  the  third  class  a  single 
school  district,  providing  for  the  election  of  school  controllers, 
the  levy  and  collection  of  taxes,  and  the  management  of  its. 
affairs  ; "  the  provisions  of  which  act,  the  city  of  Wilkes-Barre, 
being  a  city  of  the  third  class,  in  puiBuance  of  the  fifth  section 
thereof,  in  January,  1890,  formally  accepted. 

At  the  February  election,  in  the  year  1890,  the  qualified 
voters  of  the  city  elected  a  general  board  of  fifteen  school  con- 
trollers, chosen  pursuant  to  the  second  section  of  the  act  of 
May  23,  1889,  one  from  each  ward,  and  upon  a  general  ticket 
elected,  also,  a  board  of  six  school  directors,  nnder  the  general 
common-school  law  of  May  8, 1854,  P.  L.  617.  (1)  The  board 
of  ward  directors  claim  to  exercise  the  oflBce,  alleging  the  act 
of  May  23, 1889,  to  be  wholly  constitutional ;  (2)  the  board 
of  six  directors  at  large  claim  to  be  the  rightful  board,  alleging 
the  act  to  be  constitutional,  if  constitutional  in  any  part,  in 
the  first  and  ninth  sections  only,  and  that  the  election  under 
the  second  section  was  invalid ;  whilst  (3)  the  old  board  main- 
tain that  the  act  of  May  23, 1889,  is  wholly  unconstitutional  and 
void;  that  the  act  of  May  31,  1889,  did  not  take  effect  until 
after  the  first  Monday  in  June,  1890;  that  the  election  in  Feb- 
niary,  1890,  was  therefore  without  authority  of  law,  and  that 
by  the  act  of  1854,  §  3,  their  powers  and  duties  are  continued 
until  a  new  board  of  directors  is  properly  elected  and  organ- 
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ized.  The  members  of  these  several  boards,  Nos.  1,  2,  and  3, 
each  claim  to  exercise  the  office  of  school  director  or  controller, 
and  are  the  contestants  in  these  cases.  The  questions  to  be 
determined,  therefore,  are,  first,  the  constitutionality  of  the  act 
of  May  23, 1889 ;  and  second,  the  effect  of  the  repealing  act 
of  May  81, 1889. 

As  to  board  No.  1  it  is  contended*  that  the  act  of  May  23, 
1889,  is  in  contravention,  first  and  principally,  of  article  III., 
§  7,  of  the  constitution,  and  also  with  article  IX.,  §  1 ;  arti- 
cle III.,  §  3,  and  article  XI.,  §  1. 

Prior  to  the  adoption  of  the  constitution  of  1874,  and  the 
passage  of  the  act  of  May  23, 1874,  P.  L.  230,  entitied  «  An 
Act  dividing  the  cities  of  the  state  into  three  classes,"  etc., 
"  and  providing  for  the  incorporation  and  government  of  cities 
of  the  third  class,"  the  several  cities  of  the  commonwealth  ex- 
ercised their  corporate  powers  and  were  regfulated  in  their 
municipal  affairs  by  local  and  special  laws;  consequentiy, 
there  was  such  diversity  of  charters  that  no  two  cities  stood 
upon  the  same  plane.  The  constitution  of  1874,  however, 
article  XV.,  §  1,  provided  that  cities  might  be  chartered  when- 
ever a  majority  of  the  electors  of  any  town  or  borough,  having 
a  population  of  at  least  ten  thousand,  should  at  any  general 
election  vote  in  favor  of  the  same;  but  it  was  further  pro- 
vided, inter  alia,  article  III.,  §  7,  that  the  general  assembly 
should  not  pass  any  local  or  special  law  incorporating  cities, 
changing  their  charters,  regulating  their  affairs,  or  prescribing 
the  powers  and  duties  of  their  officers,  nor  any  local  or  special 
law  changing  school  districts,  or  regulating  their  affairs  or  pre- 
scribing the  powers  and  duties  of  officers  therein. 

By  the  act  of  1874,  which  was  the  first  general  law  on  the 
subject,  it  was  provided,  "  that  for  the  exercise  of  certain  cor- 
porate powers,  and  having  respect  to  the  number,  character, 
powers,  and  duties  of  certain  officers  thereof,"  the  cities  then 
in  existence,  or  thereafter  to  be  created,  should  be  divided  into 
three  classes :  those  containing  a  population  of  300,000  to  con- 
stitute the  first  class ;  those  containing  a  less  population  and 
exceeding  100,000,  the  second  class ;  and  those  containing  less 
than  100,000,  and  exceeding  10,000,  the  third  class.  The  city 
of  Philadelphia  was  the  only  city  of  the  first,  and  Pittsburgh 
the  only  city  of  the  second  class ;  but  there  were  a  number  of 
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cities  of  the  third  class  holding  distinct  and  special  charters, 
each  being  different  in  its  provisions  from  the  others.  It  was 
to  remedy  this  evil,  and  to  promote  uniformity  in  the  munici- 
pal government  of  cities  in  their  corporate  affairs,  that  the  pro- 
visions referred  to  were  inserted  in  the  constitution ;  and  it 
was  to  carry  the  constitutional  provisions  into  effect  that  the 
act  of  1874  was  passed.  It  was  further  provided  in  the  act 
of  1874,  however,  that  the  corporate  powers,  etc.,  of  cities  of 
any  class,  then  in  existence  by  virtue  of  special  laws  or  charters, 
should  remain  under  and  be  governed  by  these  special  laws  or 
charters,  except  as  otherwise  provided  by  that  act.  Although 
the  purpose  of  the  act  of  1874  was  to  provide  a  new  and  gen- 
eral system  for  the  government  of  cities,  it  did  not  apply  in 
the  first  instance  to  cities  existing  by  special  charter.  But,  in 
order  that  it  might  be  considered  a  general  law,  it  was  not  re- 
quired that  it  should  repeal  all  the  local  and  special  laws  and 
charters  of  existing  cities.  The  act  is  general,  because  it  was 
passed  for  the  whole  state,  and  upon  a  surrender  or  repeal  of 
these  special  chartei*s,  it  would  be  applicable  and  operative 
throughout  the  state,  without  any  change  or  amendment  there- 
of:  Evans  v.  Phillipi,  117  Pa.  226 ;  In  re  Henry  Street,  123 
Pa.  346. 

In  the  several  sections  of  the  act,  specific  and  general  provi- 
sions are  made  for  the  future  incorporation  of  cities  of  the  third 
class,  prescribing  the  method  of  conducting  the  election,  and 
of  obtaining  the  letters-patent,  defining  the  corporate  powers 
and  also  the  number,  character,  and  duties  of  the  ofScers,  etc. 
The  act,  in  this  respect,  applies  only  to  cities  of  the  third  class 
thereafter  incorporated,  but  in  the  57th  section  a  method  is 
provided  by  which  cities  of  this  class  having  special  charters 
may  come  in  under  the  general  law.  The  57th  section  pro- 
vides : 

"Any  city  of  the  third  class,  or  any  city  of  less  population 
than  10,000  inhabitants,  heretofore  incorporated,  may  become 
subject  to  the  provisions  of  this  act,  governing  such  cities  of 
the  third  class  to  be  hereafter  incorporated;  and  the  mayor 
and  councils  of  such  city  may  effect  the  same  by  an  ordinance 
thereof,  duly  passed  by  a  majority  of  the  members  elected  to 
each  branch  thereof  voting  in  favor  of  the  same ;  and  a  certified 
copy  of  such  ordinance,  approved  by  the  mayor,  etc.,  shall  be 
Vol.  cxxxvii — 26 
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forwarded  to  and  filed  in  the  oflBce  of  the  secretary  of  this 
commonwealth,  and  when  so  filed  the  governor  shall,  under 
the  great  seal  of  the  commonwealth,  certify  the  surrender  of 
the  former  charter  and  the  acceptance  of  the  provisions  of  this 
act,  etc.,  and  from  the  date  of  such  certificate  the  said  city  shall 
be  governed,  controlled  and  regulated  by  and  under  the  provi- 
sions of  the  act,"  etc. 

The  surrender  of  the  special  chai^ter  and  the  acceptance  of 
the  general  law  of  the  state,  are  proper  matters  of  municipal 
legislation,  under  the  provisions  of  the  act  of  1874,  and  were 
therefore  appropriately  submitted  to  the  legislative  powers  of 
the  city ;  and,  as  the  members  of  this  legislative  body  were 
chosen  in  view  of  the  provisions  of  the  act,  they  may  be  said 
to  act  in  a  representative  capacity  in  passing  the  ordinance 
which  brings  the  city  under  the  general  law. 

But  the  act  cannot  be  considered  a  local  or  special  law  be- 
cause it  became  applicable  to  such  other  cities  of  the  third 
class,  only,  as  might  accept  its  provisions,  in  the  manner  stated. 
The  case  of  Reading  v.  Savage,  124  Pa.  328,  is  exactly  in  point. 
In  that  case  we  said :  "  When  the  requirements  of  the  fifty- 
seventh  section  are  complied  with,  in  any  given  case  of  a  pre- 
existing city,  such  city  enters  into  the  third  class  of  cities, 
whose  future  incorporation  has  been  provided  for,  and  becomes 
a  constituent  part  thereof.  No  city  is  prevented  from  doing 
this,  and  all  have  the  opportunity  of  doing  it.  Those  that  do 
not  embrace  the  opportunity  simply  remain  as  they  were  before, 
and  all  that  do  embrace  it  become  members  of  a  class  whose 
existence  and  all  the  elements  of  whose  government  are  regu- 
lated by  general  law.  There  is  no  possibility  of  any  exercise 
of  the  powers  or  privileges  conferred  by  the  fifty-seventh  sec- 
tion which  can  work  affirmatively  a  local  or  special  result. 
Whatever  is  done  by  virtue  of  this  section  simply  converts  that 
which  was,  or  might  be,  local  or  special,  into  that  which  is  gen- 
eral." As  each  city  of  the  third  class  accepts  its  provisions, 
the  diversity  of  city  charters  is  diminished  to  that  extent,  and 
uniformity  follows  in  the  proportion  that  these  acceptances  are 
increased,  until,  as  contemplated  by  the  legislature,  the  munic- 
ipal government  of  all  such  cities  shall  be  the  same.  The  hope 
that  this  consummation  may  be  reached  is  founded  in  the  facts 
that  special  legislation,  in  aid  of  cities  existing  by  special  char- 
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ter,  is  prohibited,  and  that,  in  the  changing  conditions  incident 
to  their  growth  in  population  and  wealth,  they  will  ultimately 
find  their  interests  best  protected  in  the  wise  and  beneficent 
provisions  of  the  general  system. 

In  Scranton  School  D.'s  App.,  113  Pa.  190,  a  widely  different 
question  was  presented.  The  question  in  that  case  was  upon 
the  act  of  March  18, 1875,  P.  L.  15,  which,  as  a  supplement  to 
the  act  of  May  28, 1874,  made  certain  other  provisions  for  the 
government  of  cities  of  the  third  class,  providing  for  the  ap- 
pointment of  assessors,  the  classification  of  real  estate  for  tax- 
ation, and  for  the  assessment  and  collection  of  taxes,  etc. 

The  fifth  section  of  the  act  contained  the  following  proviso : 
"  Provided  that  no  city  of  the  third  class,  nor  any  city  of  less 
population  than  ten  thousand  inhabitants,  heretofore  incorpo- 
rated, shall  become  subject  to  the  foregoing  provisions  of  this 
act,  until  the  same  are  accepted  by  an  ordinance,  duly  passed 
by  a  majority  of  the  members  elected  to  each  branch  thereof 
voting  in  favor  of  the  same,  and  approved  by  the  mayor."  The 
effect  of  this  proviso,  if  the  act  was  constitutional,  was,  that 
the  act  should  not  apply,  unless  formally  accepted,  to  any  city 
of  the  third  class,  etc.,  incorporated  prior  to  March  18, 1875, 
even  though  that  city  had  already  accepted  the  provisions  of 
the  act  of  May  23, 1874,  or  had  in  fact  been  incorporated  under 
that  act.  In  Reading  v.  Savage  (supra)  we  said :  "  As  to  all 
those  which  had  been  previously  incorporated,  a  double  accept- 
ance was  made  necessary ;  first,  of  the  provisions  of  the  act  of 
1874,  under  the  fifty-seventh  section  of  that  act,  and  second,  of 
the  provisions  of  the  act  of  1875,  under  the  proviso  of  the  fifth 
section.  The  proceedings  upon  acceptance  under  the  two  acts 
are  quite  dissimilar,  and,  without  a  strict  conformity  to  both,  no 
city  previously  incorporated  could  have  the  benefit  of  the  act 
of  1875.  Those  cities,  which  in  reality  did  accept  under  both 
acts,  would  thus  in  fact  become  a  class  by  themselves,  and  that 
class  could  only  be  made  up  by  individual  accessions  from  time 
to  time.  But  it  might  very  easily  happen  that  only  a  single 
city,  or  at  most  a  few,  would  adopt  the  double  acceptance  made 
necessary  by  the  act  of  1875,  and  in  that  event  the  new  class 
thus  created  would  be  limited  to  that  one  or  those  few."  The 
test,  as  we  said  in  Frost  v.  Cherry,  122  Pa.  427,  "  is  not  results, 
but  possibilities;"  and,  if  the  act  of  1875  had  been  sustained. 
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it  was  possible  for  us  to  have  cities  of  the  third  class :  (1)  by 
special  charter  as  before ;  (2)  cities  of  the  third  class  under  the 
«ct  of  1874 ;  and  (3)  cities  of  the  third  class  under  the  acts  of 
1874  and  1875.  The  elective  clause  in  the  act  of  1874  was  sus- 
tained, because  its  exercise  necessarily  tended  to  uniformity, 
whilst  a  similar  clause  in  the  act  of  1875  was  condemned,  be- 
cause its  exercise  tended  to  diversity. 

With  this  plain  and  obvious  distinction  in  view,  we  come  to 
consider  the  act  of  May  23, 1889,  P.  L.  274.  It  is  entitled, 
"  An  act  constituting  each  city  of  the  third  class  a  single  school 
district,  providing  for  the  election  of  its  school  controllers,  the 
levy  and  collection  of  taxes  and  management  of  its  affairs." 
It  contains  provisions  wholly  different  from  those  of  the  act  of 
1874 ;  it  not  only  changes  the  provisions  contained  in  the  gen- 
eral act,  but  adds  other  and  entirely  new  provisions  relating  to 
the  affairs  of  the  schools,  and  of  the  school  districts.  It  applies 
only  to  the  cities  of  the  third  class  thereafter  incorporated,  but 
in  the  ninth  section  it  is  provided  as  follows :  "  Any  city  of  the 
third  class,  now  incorporated,  may  accept  and  become  subject 
to  the  provisions  of  this  act  by  resolutions  of  the  school  boards 
of  such  city,  duly  passed  by  a  majority  of  the  members  elected 
in  each  of  such  separate  districts  thereof,  voting  in  favor  of  the 
same,"  etc. 

It  is  plain  that  this  provision  is  precisely  similar,  in  effect, 
to  the  act  of  1875,  which  was  passed  upon  in  Scranton  School 
D.'s  Appeal  (supra) :  its  tendency  is  not  to  uniformity,  but  to 
diversity ;  its  results  are  not  general,  but  special  and  locaL  It 
will  be  observed  that,  "  any  city  of  the  third  class,"  incorpo- 
rated before  its  passage,  whether  by  special  charter  or  under 
the  general  law  of  1874,  may  accept  its  provisions,  and  any  of 
such  cities  may  refuse  to  accept  them.  Wilkes-Barre  is  a  city 
of  the  third  class  by  special  charter.  The  local  authorities  of 
the  city  have  not  yet  accepted  the  provisions  of  the  act  of  1874, 
but  desire  to  avail  themselves  of  the  act  of  1889,  which  is  not 
an  amendment  to  the  act  of  1874,  but  an  original  act.  If  the 
act  of  1889  is  sustained,  we  are  liable  to  have  cities  of  the  third 
class :  (1)  by  special  charter  as  before ;  (2)  by  special  charter 
and  under  the  act  of  1889;  (3)  under  the  generjJ  act  of  1874; 
and  (4)  under  the  acts  of  1874  and  1889.  Another  such  stat- 
ute would  double  these  possibilities,  and  each  succeeding  simi- 
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lar  enactment  would  double  the  possibilities  then  existing.  This 
diversity,  thus  increasing  in  a  geometrical  ratio,  would  result 
in  a  confusion  and  disorder  with  which  the  evils  of  undisguised 
special  legislation  cannot  be  compared.  In  order  to  procure 
special  legislation  upon  any  subject  relating  to  the  government 
of  cities,  it  would  only  be  necessary  to  procure  the  passage  of  a 
law,  in  general  form,  with  the  specific  and  special  features  de- 
sired, with  a  provision  that  it  should  apply  only  to  such  cities 
as  might  accept  it ;  and  it  would  be  possible,  in  this  form  of 
legislation,  for  each  city  of  the  third  class  in  the  state  to  have, 
to  some  extent,  its  own  peculiar'  system,  with  like  effect  as  if 
enacted  by  special  law. 

The  legislature,  in  the  act  of  1874,  provided  a  general  system, 
upon  which  are  found  all  the  cities  thereafter  incorporated,  and 
upon  which  are  to  be  put,  ultimately,  all  other  cities  of  the  third 
class,  as  beads  are  put  upon  a  string.  The  system  may  be 
strengthened  or  extended,  but  it  cannot  be  parted  or  divided. 
The  loose  beads,  as  they  are  taken  up,  must  be  put  upon  the 
string,  and  not  upon  one  of  the  strands  of  which  the  string  con- 
sists. The  system,  under  the  constitution,  is  necessarily  an 
entirety ;  and  the  special  charter  city,  in  passing  upon  the  ac- 
ceptance of  its  provisions,  under  an  elective  clause  such  as  is 
contained  in  the  act  of  1874,  must  decide  to  take  all  or  none  of 
them. 

We  are  of  opinion,  therefore,  that  the  act  of  May  28, 1889,  is 
in  contravention  of  article  III.,  §  7,  of  the  constitution  of  the 
state,  and  that  upon  this  ground  the  entire  act  is  void.  In  this 
view  of  the  case,  it  is  unnecessary  to  consider  the  act  with  refei^ 
ence  to  the  other  provisions  of  the  constitution  referred  to. 

The  effect  of  this  is  to  take  the  act  of  May  23, 1889,  out  of 
the  case,  which  disposes  of  the  pretensions  of  board  No.  1,  and 
narrows  the  conti-oversy  to  the  boards  Nos.  2  and  8  ;  the  former 
elected  upon  general  ticket,  under  the  school  law  of  1854,  and 
the  latter  under  the  28th  section  of  the  original  charter,  and 
claiming  to  hold  over  until  a  new  board  is  lawfully  elected  and 
organized. 

The  28ih  section  of  the  original  charter  was  repealed  by  the 
act  of  May  81, 1889.  The  repeal,  however,  it  is  argued,  was 
"  not  to  go  into  effect  until  from  and  after  the  first  Monday  of 
June,  1890,"  but  it  was  to  go  into  effect  then,  and  it  is  difficult 
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to  see  how  it  could  go  into  effect  under  the  act  of  1854,  with- 
out a  proper  board  of  school  directors  under  that  act.  The  ef- 
fect of  the  act  of  May  31, 1889,  was,  undoubtedly,  to  constitute 
the  city  a  single  school  district,  under  the  general  law  of  1854 ; 
but  the  act  was  "  not  to  go  into  effect"  so  as  to  remove  the  ex- 
isting boards,  or  to  change  or  embarrass  the  operation  of  the 
schools,  until  the  end  of  the  current  school  year.  The  act  con- 
templated an  election  of  school  directors,  or  controllers,  at  the 
spring  election  of  1890 ;  under  a  different  act,  perhaps,  but  the 
legislative  purpose  undoubtedly  was  that  a  legally  elected  and 
properly  constituted  board  of  school  directors  or  controUej^s 
would  be  chosen,  to  give  the  act  its  proper  effect  at  the  end  of 
the  current  year.  The  act  of  May  23, 1889,  having  failed  in 
its  effect,  and  the  28th  section  of  the  charter  having  been  re- 
pealed, the  city,  in  the  absence  of  any  other  provision,  became 
a  single  district  under  the  first  section  of  the  act  of  May  8, 
1854,  and  the  election,  held  under  the  fifth  section  of  that  act, 
provided  a  competent  board  with  full  authority  to  take  charge 
of  the  affairs  of  the  school  district  at  the  opening  of  the  new 
year ;  that  board  was  duly  organized,  and  its  members  are  the 
respondents  in  this  case. 

In  the  court  below  it  was  argued  that  the  election  under  the 
act  of  1854  was  irregular,  and  void  for  want  of  a  proclamation 
and  notice  thereof,  but  we  understand  this  to  be  abandoned. 

Judgment  afSrmed. 

NO.  84. 
Opinion,  Mr.  Justice  Clabk: 

For  reasons  given  in  the  case  of  the  Commonwealth  ex  reL 
V.  G.  M.  Reynolds,  et  al.,  at  No.  6  January  Term  1891, 

The  judgment  is  affirmed. 
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COMMONWEALTH  v.  JAMES  E.  MYERS. 

PETITION  OP  DEPENDANT  TO  BE  ADMITTED  TO  BAIL,  PENDING 
AN  APPEAL  PROM  THE  COURT  OP  OYER  AND  TER^HNER  OP 
ALLEGHENY  COUNTY. 

Refused  January  6, 1891 — ^Re-bearing  refused  January  19, 1891. 
[To  be  reported.] 

1.  Wbile  an  appeal  from  a  conviction  and  sentence  for  a  felony  triable 
exclusively  in  the  Court  of  Oyer  and  Terminer,  is  a  matter  of  right,  un- 
der the  act  of  May  19,  1874,  P.  L.  219,  and  no  longer  requires  an  allo- 
catur, the  admission  of  the  defendant  to  bail,  pending  the  appeal,  is  not 
a  matter  of  right,  or  of  course,  even  though  the  offence  be  biilable. 

2.  Such  admission  to  bail  rests  in  the  sound  discretion  of  the  Supreme 
Court,  or  of  a  justice  thereof,  to  be  exercised  with  care  and  a  full  knowl- 
edge of  the  facts  and  with  reference  to  the  merits  of  the  case ;  where- 
fore, for  information  as  to  the  merits,  it  is  essential  that  the  application 
be  accompanied  by  a  copy  of  the  record,  the  bill  of  exceptions,  and  the 
assignments  of  error. 

Before  Paxson,  C.  J.,  Sterbbtt,  Green,  Clark,  Wil- 
liams, McCoLLUM  and  Mitchell,  J  J. 

No.  43  October  Term  1891,  Sup.  Ct. ;  court  below,  No.  22 
June  Term  1890,  O.  &  T. 

James  E.  Myers  having  been  indicted  and  tried  for  the  mur- 
der of  Margaret  Douglass,  in  the  Court  of  Oyer  and  Terminer  of 
Allegheny  county,  was  convicted  by  the  jury  of  murder  in  the 
second  degree,  and  on  December  20,  1890,  was  sentenced  by 
the  court  to  imprisonment  in  the  Western  Penitentiary  for  the 
period  of  eight  years  and  three  months.  Thereupon  the  defend- 
ant, having  entered  an  appeal  to  the  Supreme  Court,  presented 
a  petition,  addressed  to  Mr.  Justice  Clark,  which  averred  the 
petitioner's  indictment,  trial,  conviction  and  sentence,  and  the 
appeal  taken  by  him  therefrom ;  ^^  that  error  was  committed 
in  the  trial  of  said  cause  by  the  court  trying  the  same ; "  that 
the  appeal  was  taken  for  the  purpose  of  obtaining  relief  from 
such  error,  and  that  the  petitioner  had  not  yet  been  removed 
to  the  penitentiary,  but  was  in  confinement  in  the  jail  of  Alle- 
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gheny  county ;  praying  that  the  petitioner  be  admitted  to  bail 
pending  the  appeal. 

Upon  this  petition  the  Supreme  Court  made  the  following 
order : 

Per  Curiam: 

January  5, 1891.  No  reason  appearing  why  the  petitioner 
should  be  admitted  to  bail,  the  prayer  of  the  within  petition  is 

Refused. 

Subsequently,  Mr.  TT.  2>.  Moore^  for  the  appellant,  filed  a 
motion  for  a  re-consideration  of  the  foregoing  order,  for  the 
following  reasons : 

1.  That  counsel  was  not  aware,  until  said  order  was  made, 
that  it  was  necessary  to  assign  causes  for  admitting  a  defend- 
ant to  bail,  in  a  bailable  case,  pending  an  appeal  to  the  Supreme 
Court. 

2.  That  the  petition  of  the  appellant  is  an  exact  copy  of  sim- 
ilar petitions  filed  in  the  cases  of  Bowser  y.  Commonwealth, 
Weston  y.  Commonwealth,  and  McClain  y.  Conunonwealth, 
upon  which  orders  were  made  admitting  to  bail,  and  therefore 
it  is  according  to  the  practice  of  this  court. 

3.  That  the  reasons  assigned  in  arrest  of  judgment  are  legal 
reasons,  upon  which  the  defendant  has  a  right  to  be  heard  on 
his  appeal,  and  for  such  hearing  he  cannot  properly  prepare 
whilst  in  prison. 

4.  That  the  appellant  is  the  possessor  of  property  and  other 
interests  in  Allegheny  county,  amounting  to  about  $79,000,  re- 
quiring his  attention,  and  if  not  allowed  his  release  until  the 
regular  term  of  the  Court  for  the  Western  District,  he  must 
suffer  well  nigh  irreparable  loss. 

— ^The  motion  prayed,  further,  for  leave  to  file  afiSdavits  in 
in  support  of  the  reasons  assigned,  and  for  a  hearing. 

Opinion,  Mr.  Chief  Justice  Paxson: 

The  petitioner  was  convicted  in  the  Oyer  and  Terminer  of 
Allegheny  county  of  the  crime  of  murder  in  the  second  degree. 
He  has  entered  an  appeal  to  this  court,  and  now  asks  us  to  ad- 
mit him  to  bail  pending  said  appeal.  His  application  was  de- 
nied on  the  first  day  of  the  present  term,  upon  the  ground  that 
no  sufficient  cause  appeared  why  we  should  grant  it.  We  have 
now  a  petition  on  the  part  of  his  counsel  asking  to  be  heard 
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upon  the  motion.  As  there  is  evidently  a  misapprehension  in 
regard  to  the  practice  in  such  cases,  it  seems  proper  that  we 
should  indicate  it. 

The  appeal  is  a  substitute  for  the  writ  of  error  provided  by 
the  act  of  May  19, 187-4,  P.  L.  219.  That  act  gives  a  writ  of 
error  as  a  matter  of  right  in  all  the  high  felonies  tiiable  exclu- 
sively in  the  Oyer  and  Terminer,  and  provides  for  the  sealing 
of  a  bill  of  exceptions  as  in  civil  cases :  "  In  capital  offences  a 
writ  of  error  or  certiorari  shall  stay  execution  of  sentence.  In 
all  other  cases  such  writs  shall  not  stay  or  delay  execution  of 
sentence  or  judgment,  without  the  special  order  of  the  Supreme 
Court,  or  a  justice  thereof,  for  that  purpose ;  and  in  case  of 
such  order,  the  said  Supreme  Court,  or  justice,  may  make  such 
order  as  the  case  requires  for  the  custody  of  the  defendant,  or 
for  admission  to  bail." 

It  will  be  seen  from  the  foregoing  language,  which  we  quote 
from  the  act,  that  while  the  appeal  is  a  matter  of  right,  and  no 
longer  requires  an  allocatur  from  this  court,  or  one  of  the  jus- 
tices, the  matter  of  bail  pending  such  appeal  stands  upon  an 
entirely  different  footing.  That  is  not  a  matter  of  right,  but 
rests  in  the  discretion  of  this  court  or  one  of  the  justices  there- 
of. The  discretion  is  a  sound  one,  to  be  exercised  with  care 
and  a  full  knowledge  of  the  facts.  It  would  not  be  a  sound  or 
wise  use  of  such  power  to  admit  a  prisoner  convicted  of  a  high 
felony  to  bail,  merely  because  he  has  taken  an  appeal.  Such 
appeal,  being  of  right,  may  have  been  taken  where  there  is  no 
merit  in  the  case,  and  for  the  mere  purpose  of  delay.  It  would 
be  a  disastrous  interference  with  the  proper  administration  of 
justice  were  all  such  criminals  to  be  admitted  to  bail  as  a  mat- 
ter of  right  after  conviction.  The  act  in  question  does  not 
contemplate  any  such  result.  It  follows,  that  when  we  are 
asked  to  stay  the  execution  of  the  sentence  or  judgment  of  the 
court  below,  we  must  have  something  before  us  from  which  we 
can  form  at  least  some  idea  of  the  merits  of  the  case.  When 
called  upon  to  grant  an  allocatur  in  a  criminal  case,  we  require 
a  copy  of  the  record,  with  the  bill  of  exceptions  and  assign- 
ments of  error.  If  these  disclose  eri'or,  or  a  fairly  debatable 
question,  our  practice  is  to  allow  an  appeal,  and,  as  a  general 
rule,  we  admit  the  party  to  bail  pending  the  appeal.  The  same 
requisites  are  necessary  where  the  application  is  merely  to  ad- 
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mit  a  prisoner  to  bail.     We  must  examine  the  record  and  the 

assignments  of  error  to  see  if  there  is  any  merit  in  the  case. 

If  there  is  none,  we  would  not  be  justified  in  suspending  the 

sentence  pending  the  appeal. 

The  application  for  a  hearing  upon  this  motion  is 
denied ;  with  leave,  however,  to  renew  the  mo- 
tion when  we  are  furnished  with  a  copy  of  the 
record,  biU  of  exceptions,  and  assignments  of 
error. 
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MIDDLE  DISTRICT— HARRISBURG,  1890. 


COMMONWEALTH  v.  PENNSYLVANIA.  CO.  ETC. 

APPEAL  BY  DEPENDANT  FROM  THE  COUBT  OP  COMMON  PLEAS 
OF  DAUPHIN  COUNTY. 

Argaed  May  81, 1888— Decided  October  1, 1888. 

Before  Gordon,  C.  J.,  Paxson,  Stbrrbtt,  Green,  Clark 
and  Williams,  JJ. 

No.  29  May  Term  1887,  Sup.  Ct.;  court  below.  No.  50  April 
Terra  1886,  C.  P. 

On  Februaiy  4, 1886,  the  Pennsylvania  Company  for  Insur- 
ances on  Lives  and  Granting  Annuities  entered  an  appeal  to  the 
Court  of  Common  Pleas  of  Dauphin  county,  from  the  settlement 
made  by  the  auditor  general  and  state  treasurer,  of  taxes  claimed 
by  the  commonwealth  for  the  year  ending  the  first  Monday  of 
November,  1885.  At  the  trial  before  Simonton,  P.  J.,  without 
a  jury,  judgment  was  entered  in  favor  of  the  commonwealth 
for  $19,674.67.  Thereupon  the  defendant  took  a  writ  of  error 
to  the  Supreme  Court,  and  upon  argument  in  said  court  the 
judgment  of  the  court  below  was  reversed,  October  1,  1888, 
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opinion  by  Mr.  Justice  Paxson  ;  reported  as  Penna.  Co.  etc. 
V.  Commonwealth,  22  W.  N.  340.  On  January  7, 1889,  on  the 
suggestion  of  the  Court,  an  order  for  a  re-argument  was  made. 
Afterwards  a  proposition  of  adjustment  was  accepted,  and  the 
cause  settled  on  payment  to  the  commonwealth  of  $11,255.87 : 
See  Attorney  General's  Report,  1889-90,  p.  20. 
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|iSJp  COMMONWEALTH  v.  EQUITABLE  BENEFICIAL 

}g  t^  ASSOCIATION. 

187    412 
il66   »4j 

m    412 

\\^_^  OP  DAUPHIN  COUNTY. 

137    412' 
178    038 

137  4i2|  Argued  January  6,  1890— Decided  February  8, 1890. 

'^^   ^^'  [To  be  reported.] 

137        ^412  *^ 

_  20  SO  2    ^  contract  of  insurance  is  purely  a  business  adventure,  not  founded  on 

137       ^412      any  philanthropic,  benevolent  or  charitable  principle;  and  the  design 

=^= ^21  '"^^  purpose  of  an  insurance  company,  and  the  dominant  and  oharacter- 

27  SO   15B   ^stic  feature  of  its  contract,  is  the  granting  of  an  indemnity,  or  security 

against  loss,  for  a  stipulated  consideration 


1 V7  A\*i, 

35  SO  453^'  ^^^  ^^  design  of  wiiat  are  known  as  benevolent  societies,  which  are 
^^M^^—    purely  of  a  philanthropic  or  benevolent  character,  is,  not  to  indemnify, 
or  secure  against  loss,  but,  from  the  contributions  of  members,  to  ac- 
cumulate a  fund  to  be  used  in  their  own  aid  or  relief,  in  the  misfor- 
tunes of  sickness,  injury  or  death, 
(a)  An  association,  incorporated  as  a  beneficial  society  under  the  act  of 
April  29,  1874,  P.  L.  73,  being  called  upon  by  quo  warranto  to  show  by 
what  authority  it  exercised  the  franchise  of  making  insurance  oontraots, 
the  issue,  joined  upon  a  plea  denying  such  exercise,  was  tried  without 
a  jury  under  the  act  of  April  22,  1874,  P.  L.  109 : 
3.  The  decision  of  the  court,  in  such  case,  not  stating  separately  and  dis- 
tinctly the  findings  of  fact  from  which  the  conclusion  that  the  defendant 
had  engaged  in  the  making  of  insurance  contracts  was  drawn,  as  re- 
quired by  §  2  of  said  act  of  1874,  but  referring  to  the  facts  found  in 
another  and  like  cause,  the  judgment  of  ouster  entered  was  reversed. 

Before  Paxson,  C.  J.,  Sterrett,  Green,  Clark,  Wil- 
liams, McCoLLUM  and  Mitchell,  JJ. 

No.  40  May  Term  1889,  Sup.  Ct. ;  court  below.  No.  82  Jan- 
uary Term  1889,  C.  P. 
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On  September  28, 1888,  upon  suggestion  of  the  attorney  gen- 
eral filed,  the  court  below  awarded  a  writ  of  quo  warranto  against 
the  Equitable  Beneficial  Association  of  Pennsylvania,  requiring 
the  defendant  to  appear  and  show  by  what  authority  it  claimed 
to  have  and  use  the  franchises,  liberties  and  privileges  of  being 
"  a  body  politic  and  corporate  by  the  name  of  the  Equitable 
Beneficial  Association  of  Pennsylvania,  to  make  contracts  of  in- 
surance,  and  to  issue  policies  of  insurance  in  pursuance  thereof." 

In  answer  to  the  writ,  the  defendant  corporation  filed  pleas, 
in  substance  as  follows :  (1)  averring  that  the  warrant  and  au- 
thority of  the  defendant  for  the  exercise  of  the  franchises  of  a 
body  corporate,  was  derived  from  a  charter  of  incorporation, 
set  out  in  extenso  in  the  plea ;  and  (2)  denying  that  the  de- 
fendant had  made  contracts  of  insurance  and  issued  policies  of 
insurance,  as  alleged  in  the  suggestion  of  the  attorney  general. 

The  charter  of  incorporation,  set  out  in  the  first  plea,  was 
granted  by  the  Court  of  Common  Pleas  No.  2  of  Philadelphia 
county,  on  November  19, 1884,  under  the  act  of  April  29, 1874, 
P.  L.  78,  and  its  supplements,  and  was  duly  recorded  in  the 
o£5ce  of  the  recorder  of  deeds  of  Philadelphia  county  on  No- 
vember 22, 1884.  The  character  and  objects  of  the  corporation 
were  stated  in  the  certificate  of  incorporation  to  be  "  for  bene- 
ficial purposes,  to  aid  its  members  in  times  of  sickness  or  injury 
by  the  pajrment  of  weekly  or  monthly  benefits,  or  to  the  widows, 
heirs  or  assigns  of  members,  in  case  of  death,  or  for  funeral 
expenses,  or  to  revert  to  said  members  at  a  more  advanced  age, 
by  collecting  funds  either  by  weekly,  monthly,  or  quarterly 
dues  from  the  members ;  and  for  these  purposes,  to  have,  pos- 
sess and  enjoy  all  the  rights,  benefits  and  privileges,  of  the  said 
act  of  assembly  and  the  supplements  thereto." 

Issue  being  joined,  the  cause  by  agreement  of  the  parties 
was  tried  by  the  court,  SmONTON,  P.  J.,  without  a  jury,  under 
the  act  of  April  22, 1874,  P.  L.  109,  on  December  18, 1888,  and 
on  February  12, 1889,  the  following  decision  was  filed : 

This  is  a  proceeding  in  which  the  attorney  general  has  ob- 
tained a  writ  of  quo  warranto  against  the  corporation  defendant, 
calling  upon  it  to  show  by  what  authority  it  claims  or  exercises 
the  right  to  issue  policies  of  insurance.  Defendant,  in  its  an- 
swer, denies  that  it  has  issued  policies  of  insurance  or  that  it 
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claims  the  right  so  to  do ;  and  the  question  in  the  case  is  whether 
it  has  been  issuing  such  policies,  and  has  therefore  been  doing 
an  insurance  business.  It  is  in  effect  conceded  that  its  charter, 
which  was  granted  by  the  Court  of  Common  Pleas  of  Philadel- 
phia, under  paragraph  rx.  of  the  act  of  April  29, 1874,  P.  L.  73, 
does  not  authorize  it  to  do  an  insurance  business. 

The  object  of  the  association,  as  stated  in  its  charter,  is  [as 
quoted  above]. 

The  facts  of  the  case  are  substantially  the  same  as  in  the  case 
of  the  Commonwealth  v.  Mutual  Aid  Union  and  Beneficial  As- 
sociation of  Philadelphia,  No.  36  January  Term  1889,  Dauphin 
County  Common  Pleas,  in  which  an  opinion  has  this  day  been 
filed,*  and  for  the  reasons  in  said  opinion  given,  we  find,  as 

♦The  decision  referred  to  above,  filed  to  No.  86  January  Term  1889,  C. 
P.,  in  the  case  of  the  Commonwealth  v.  Mut.  Aid  Union  and  Benef .  Ass^, 
was  printed  in  the  latter  part  of  the  appendix  to  the  defendant's  paper-book, 
biU  not  thus  brought  upon  the  record^  and  was  as  follows : 

This  is  a  proceeding  in  which  the  attorney  general  has  obtained  a  writ  of 
quo  warranto  against  the  corporation  defendant,  calling  upon  it  to  show 
by  what  authority  it  claims  or  exercises  the  right  to  issue  policies  of  insur- 
ance. Defendant,  in  its  answer,  denies  that  it  has  issued  policies  of  insur- 
ance, or  that  it  claims  the  right  so  to  do ;  and  the  question  in  the  case  is 
whether  it  has  been  issuing  such  policies,  and  has  therefore  been  doing  an 
insurance  business.  It  is  in  effect  conceded  that  its  charter,  which  was 
granted  by  the  Court  of  Common  Pleas  of  Philadelphia,  under  paragraph 
IX.,  of  the  act  of  April  29,  1874,  P.  L.  78,  does  not  authorize  it  to  do  an  in- 
surance business. 

The  object  of  the  association,  a§  stated  in  its  charter,  is  **  for  the  purpose 
of  collecting  and  accumulating  a  fund  by  admission  fees,  monthly  dues 
and  assessments,  in  order  to  benefit  and  aid  its  members  in  the  event  of 
their  maniage,  and  to  benefit  and  aid  the  widow  or  widowers  and  children 
of  deceased  members." 

The  evidence  shows  that  it  never  has  undertaken  to  confer  any  benefits 
upon  the  condition  or  contingency  of  marriage,  and  that,  although  by  its 
by-laws  it  purports  to  receive  members  of  an  age  not  greater  than  six 
years,  it  has  not,  in  fact,  received  any  under  fifteen  years  of  age. 

It  has  been  engaged  in  business  about  ten  years,  and,  during  that  time, 
it  has  collected  from  its  members,  for  dues  and  assessments  about  $66,000, 
and  paid  out,  for  what  are  called  sick  and  death  benefits,  $84,000 ;  while  its 
expenses  during  the  same  time  have  amounted  to  over  $40,000. 

Its  board  of  directors  consists  of  ^\e  members,  and  they  have  the  power, 
by  the  by-laws,  to  elect  their  own  successors ;  and  the  general  officers  and 
managers  •*  cannot  be  removed  except  for  just  cause,  and  a  four  fifths  vote 
of  all  of  the  directors." 
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matter  of  law,  that  the  commonwealth  is  entitled  to  a  judgment 
of  ouster  against  this  defendant.     We  do  not  think  the  evidence 

The  evidence  shows  that,  claiming  to  act  under  its  charter,  the  company 
has  made  thousands  of  contracts  by  which  it  lias  agreed  in  consideration  of 
the  payment  of  specified  sums  monthly,  *•  within  seven  days  after  the  date 
when  they  become  due  "  respectively,  and  upon  condition  that  *•  in  default 
of  paying  regularly  the  said  monthly  dues  at  the  time  or  times  they  become 
due,  or  within  seven  days  thereafter,  the  moneys  previously  paid  shall  be 
forfeited  for  the  benefit  of  the  association"  and  the  person  so  in  default 
*'  shall  cease  to  be  entitled  to  any  benefits,"  that  it  will  pay  a  specified  sum 
every  week  for  a  limited  period  in  case  of  sickness,  or  a  definite  sum  in 
the  event  of  the  death  of  the  member,  payable  to  the  person  named  in  the 
contract  as  beneficiary.  The  contracts  are  embodied  in  a  formal  applica- 
tion and  a  certificate  of  membership.  The  defendant  does  not  employ 
agents  except  to  collect  dues  and  assessments.    * 

We  find  no  warrant  in  the  charter  of  defendant  for  the  business  carried 
on  by  it.  It  is  practically  a  life  insurance  business,  such  as  its  charter  does 
not  authorize  it  to  transact,  and  such  as  the  courts  have  no  jurisdiction  to  au- 
thorize. The  sums  paid  monthly  by  the  members  or  beneficiaries  are,  as 
well  as  the  assessments,  paid  on  the  footing  of  a  contract,  and  must  be  con- 
tinued indefinitely,  under  penalty  of  forfeiture  of  amounts  already  paid. 

It  is  argued  that  by  §  54,  of  the  insurance  act  of  May  1,  1876,  P.  L.  67, 
beneficial  associations,  of  which  defendant  is  one,  are  excepted  from  the 
provisions  of  the  act,  and  that,  therefore,  they  have  the  right  to  transact 
the  business  which  they  have  been  carrying  on.  We  do  not  think  that  the 
oonclusion  necessarily  follows  from  tiie  premise.  If  the  act  of  May  1, 
1876,  does  not  apply  to  defendant,  the  result  is  simply  that  it  is  not  brought 
within  the  jurisdiction  of  the  insurance  conmiissioher.  But  this  does  not 
aid,  in  any  degree,  in  determining  its  power  under  its  charter ;  and  what 
these  powers  are,  or,  at  least,  whether  they  include  the  right  to  transact 
the  business  in  which  they  are  engaged,  is  the  real  question  in  this  case. 
Those  rights  cannot  be  increased  by  §  54  of  the  insurance  act.  That  section 
does  not  enlarge  the  jurisdiction  to  grant  charters,  conferred  on  the  courts 
by  the  act  of  1874.  That  act  limits  the  jurisdiction  to  corporations  not  for 
profit,  and  the  only  clause,  under  which  defendant  could  claim  to  be  char- 
tered, is  that  which  authorizes  the  granting  of  charters  for  the  purpose  of 
••  the  maintenance  of  a  society  for  beneficial  or  protective  purposes  to  its 
members  from  funds  collected  therein."  It  would  be  doing  violence  to  the 
language  of  this  clause  to  extend  it  so  as  under  it  to  confer  the  right  to 
transact  what  is,  in  all  its  essential  features,  the  business  of  life  insurance, 
differing  only  from  the  business  transacted  by  the  various  life  insurance 
companies  in  the  amounts  for  which  policies  are  issued.  Thus,  the  opera- 
tions of  this  defendant  would  be  correctly  described  by  using  the  language 
of  §  28,  of  the  act  of  1874,  authorizing  corporations  for  profit  to  be  chartered 
by  the  governor,  which  is  as  follows :  •*  Companies  incorporated  under 
the  provisions  of  this  act  for  the  insurance  of  human  beings  against  sick- 
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shows  any  wilful  intent  on  the  part  of  the  officers  of  the  defend- 
ant association  to  violate  the  law,  or  to  usurp  powers  not  con- 
ferred by  the  charter ;  and  we  therefore  think  that  the  judgment 
to  be  entered  must  be  so  framed  as  to  preserve  to  defendant  what- 
ever rights  are  really  conferred  upon  it  by  its  charter.  The 
form  of  judgment  will  therefore  be  settled  on  proper  applica- 
tion to  the  court. 

On  April  19, 1889,  exceptions  to  the  decision,  filed  by  the 
defendant,  were  overruled,  and  subsequently  judgment  was 
entered  as  of  February  12,  1889,  "that  the  defendant,  the 
Equitable  Beneficial  Association  of  Pennsylvania,  has,  without 
authority  of  law,  usurped  the  franchise  of  making  contracts  of 
insurance  and  issuing  policies  pursuant  thereof ;  and  it  is  fur- 
ther adjudged  that  the  defendant,  the  Equitable  Beneficial  As- 
sociation of  Pennsylvania,  be  ousted  and  altogether  excluded 

ness,  death  or  personal  iiyury,  ....  shall  have  the  power  and  right  to 
make,  execute  and  perfect  such  and  so  many  contracts,  agreements,  poli- 
cies, and  other  instruments  as  may  be  required  therefor.**  This  language 
describes  exactly  that  which  defendant  has  been  and  is  engaged  in  doing, 
and  it  is  impossible  for  as  to  say  Uiat  the  business  thus  described  is  not  the 
business  of  life  insurance. 

We  may  further  say  that  it  is  very  doubtful  whether  the  business,  which 
has  been  done  by  this  defendant,  has,  in  any  proper  sense,  been  beneficial 
to  its  members.  An  analysis  of  the  receipts  and  expenditures  of  the  asso- 
ciation, above  stated,  Will  show  that  they  have  paid  out,  on  an  average, 
annually,  $4,000  for  expenses,  and  only  $3,400  for  benefits ;  showing  that 
more  than  fifty  per  cent  of  the  amount  collected  from  the  members  is  ab- 
sorbed in  expenses,  and  consequently,  less  than  one  half  the  amount  paid 
in  by  the  members  is  ever  returned  in  the  form  of  benefits. 

We  are  forced  to  the  conclusion,  as  a  matter  of  law,  that  this  defendant 
is  unlawfully,  and  without  warrant  in  its  charter,  engaged  in  the  business 
of  issuing  policies  of  life  insurance,  and  that,  therefore,  the  commonwealth 
is  entitled  to  judgment  of  ouster.  We  do  not  think  the  evidence  shows 
any  wilful  intent  on  the  part  of  the  officers  of  the  defendant  association 
to  violate  the  law,  or  to  usurp  powers  not  conferred  by  the  charter,  and 
we  therefore  think  that  the  judgment  to  be  entered  must  be  so  framed  as 
to  preserve  the  defendant  whatever  rights  are  really  conferred  upon  it  by 
its  charter.  The  form  of  the  judgment  will  therefore  be  settled  on  proper 
application  to  the  court. 

— ^It  might  be  observed  that  in  these  cases,  the  *'  Application  for  Mem- 
boriship,'*  and  "  Certificate  of  Membership,**  presented  as  exhibits,  seemed 
to  dificr  very  little  in  substance  from  the  usual  applications  and  policies 
issued  in  ordinary  insurance. 
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from  the  exercise  of  the  said  franchise  of  making  contracts  of  in- 
surance and  issuing  policies  of  insurance  in  pursuance  thereof, 
and  that  the  plaintiff,  the  commonwealth  of  Pennsylvania,  have 
and  recover  of  the  defendant  the  costs  of  this  proceeding."  • 

Thereupon,  the  defendant  took  this  appeal,  filing  the  follow- 
ing assignment  of  error : 

1.  The  learned  court  below  erred  in  overruling  the  exceptions 
of  defendant  below,  and  entering  judgment  of  ouster  for  the 
commonwealth : 

(a)  In  not  finding  the  facts  as  required  by  the  act  of  April 
22, 1874 ;  and  in  not  specially  finding  as  the  facts,  those  agreed 
upon  as  the  facts,  and  submitted  to  the  court  by  the  parties. 

(6)  The  learned  court  below  erred  in  finding  as  a  matter  of 
law  "that  the  commonwealth  is  entitled  to  a  judgment  of 
ouster  "  against  appellant. 

Mr.  John  Walker  Shortlidge^  for  the  appellant : 

1.  The  decision  of  the  court  does  not  conform  to  the  require- 
ments of  the  act  of  April  22, 1874,  P.  L.  109.  It  is  not  a  com- 
pliance with  that  act  to  say  that  the  facts  which  the  act  directs 
to  be  found  separately  and  distinctly  in  writing,  are  substan- 
tially the  same  as  those  found  in  some  other  case.  The  record 
of  the  case  must  contain  a  distinct  and  separate  finding  of  the 
facts :  Lewars  v.  Weaver,  121  Pa.  286 ;  Harris  v.  Hay,  111  Pa. 
666;  Sweigard  v.  Wilson,  106  Pa.  213;  Marr  v.  Marr,  103  Pa. 
468 ;  Butterfield  v.  Lathrop,  71  Pa.  229. 

2.  The  primary  question  in  the  case  is  to  determine  what  a 
beneficial  association  is,  and  whether  the  defendant  association, 
as  chartered  and  carried  on,  is  such.  Three  reasons  seemed  to 
incline  the  court  below  to  the  opinion  that  the  defendant's  op- 
erations were  not  to  be  distinguished  from  life  insurance,  viz. : 
(a)  that  it  employs  paid  agents ;  (6)  that  a  relation,  in  the 
nature  of  a  contract,  exists  between  it  and  its  members,  and 
(c)  that  it  uses  certain  printed  blanks  in  its  business,  somewhat 
similar  to  those  used  by  insurance  companies. 

8.  The  corporation  was  expressly  authorized  by  the  act  of 
April  29,  1874,  to  employ  and  compensate  agents.  And  at 
the  time  that  act  was  passed  the  term,  beneficial  association, 
had  a  settled  and  defined  meaning,  presumably  known  to  the 
legislature,  which  embraced  associations  conducted  in  the  same 
Vol.  cxxxvii — 27 
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manner  as  this  one:  Swift  v.  Beneficial  Soc,  73  Pa.  863. 
Moreover,  §  64,  act  of  May  1,  1876,  P.  L.  67,  in  excepting 
from  the  regulations  enacted  for  insurance  companies  benefi- 
cial associations,  whether  "issuing  policies"  or  not,  plainly 
recognizes  the  definition  of  the  term  given  in  the  case  cited: 
See  also  Commonwealth  v.  Aid  Ass'n,  94  Pa.  488. 

Mr.  John  F.  Sanderson.,  Deputy  Attorney  General,  (with 
him  Mr.  William  S.  Ktrkpatrick^  Attorney  General,)  for  the 
appellee : 

The  evidence  before  the  court  below  showed  that  by  the 
contracts  which  the  defendant  makes  with  its  members,  the 
former  engages,  in  consideration,  inter  alia,  of  the  payment 
of  certain  weekly  dues,  to  pay  to  the  member,  or  other  person 
legally  entitled  to  receive  the  same,  upon  receipt  of  satisfactory 
proof  of  the  member's  sickness  or  death,  the  sum  of  money 
stipulated  in  a  certain  schedule,  as  weekly  sick  benefit  or  as 
death  benefit.  Such  a  contract  is  one  of  life  insurance  as  de- 
fined in  Commonwealth  v.  Wetherbee,  105  Mass.  149.  The 
association  considered  in  Commonwealth  v.  Aid  Ass'n,  94  Pa. 
481,  did  not  engage  to  pay  a  fixed  sum  on  the  death  of  the 
member.  The  defendant  does  so,  and  issues  a  contract  to  that 
effect,  enforceable  by  law.  Such  contracts  are  unauthorized 
by  its  charter.  If  the  act  of  May  1, 1876,  does  not  apply  to 
the  defendant,  the  result  is  simply  that  it  is  not  within  the 
jurisdiction  of  the  insurance  commissioner.  The  excepting  sec- 
tion of  that  act  cannot  enlarge  the  defendant's  charter  rights. 

OPDiTioN,  Mb.  Justice  Clark  : 

This  writ  of  quo  warranto  issued  out  of  the  Common  Pleas 
of  Dauphin  county,  upon  the  suggestion  of  the  attorney  general, 
against  what  is  known  as  the  Equitable  Beneficial  Association 
of  Pennsylvania,  commanding  the  said  association  to  appear 
and  show  by  what  authority  they  were  exercising  the  fran- 
chises, rights,  and  privileges  of  a  body  politic  and  corpoi^ate,  by 
the  name  stated,  and  in  that  name  making  contracts  and  issu- 
ing policies  of  insurance.  In  response  to  the  writ,  the  associa- 
tion sets  forth  that  their  warrant  and  authority  is  derived  from 
a  charter  of  incorporation,  which  they  hold  under  the  decree  of 
the  Court  of  Common  Pleas  No.  2,  of  Philadelphia,  bearing 
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date  November  19,  1884,  and  recorded  in  the  office  for  the  re- 
cording of  deeds,  etc.,  in  and  for  the  city  and  county  of  Phila- 
delphia, in  Charter  Book  No.  9,  p.  484,  etc.,  on  November  22, 
1884,  according  to  law ;  that  the  said  charter  was  granted  pur- 
suant to  the  provisions  of  the  act  of  assembly  of  April  29, 1874; 
that  the  character  and  objects  of  the  association,  as  set  forth  in 
their  charter,  are,  by  the  accumulation  of  a  fund  from  weekly, 
monthly,  or  quarterly  dues,  or  contributions  from  its  members, 
to  aid  and  protect  them  in  time  of  sickness  or  injury,  by  pay- 
ment of  "benefits,"  either  to  the  members  directly  in  their  life- 
time, or  to  the  widows,  heirs,  or  assigns  of  members,  in  case  of 
death,  for  funeral  or  other  purposes,  or,  otherwise,  the  said 
fund  to  revert  to  the  members  at  an  advanced  age.  Their  con- 
tention is  that  their  organization  falls  within  the  first  class  of 
corporations,  authoiized  by  the  second  section  of  the  act  of 
1874,  which,  in  the  ninth  clause,  provides  for  the  granting  of 
charters  for  the  maintenance  of  societies  "  for  beneficial  or  pro- 
tective purposes  to  its  members  from  funds  collected  therein ;  " 
and  that  the  Equitable  Beneficial  Association  of  Pennsylvania 
is  in  no  sense  an  insurance  company,  and  has  not  been,  and  is 
not  now,  so  conducted. 

As  the  law  plainly  recognizes  the  existence  of  beneficial  so- 
cieties, as  distinguished  from  insurance  companies,  and  pro- 
vides for  their  incorporation  as  such,  it  is  proper  that  we  should 
determine  what  is  meant  by  "  a  society  for  beneficial  or  pro- 
tective purposes,"  and  in  what  respects  it  may  be  said  to  differ 
from  an  insurance  company.  The  general  object  or  purpose 
of  an  insurance  c6mpany  is  to  afford  indemnity  or  security 
against  loss:  its  engagement  is  not  founded  in  any  philan- 
thropic, benevolent,  or  charitable  principle ;  it  is  a  purely  busi- 
ness adventure,  in  which  one,  for  a  stipulated  consideration  or 
premium  per  cent,  engages  to  make  up,  wholly  or  in  part,  or  in 
a  certain  agreed  amount,  any  specific  loss  which  another  may 
sustain ;  and  it  may  apply  to  loss  of  property,  to  personal  in- 
jury, or  to  loss  of  life.  To  grant  indemnity  or  security  against 
loss,  for  a  consideration,  is  not  only  the  design  and  purpose  of 
an  insurance  company,  but  is  also  the  dominant  and  character- 
istic feature  of  the  contract  of  insurance. 

What  is  known  as  a  beneficial  association,  however,  has  a 
wholly  different  object  and  purpose  in  view.     The  great  under- 
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lying  purpose  of  the  organization  is  not  to  indemnify  or  to  se- 
cure against  loss :  its  design  is  to  accumulate  a  fund  from  the 
contributions  of  its  members,  "  for  beneficial  or  protective  pur- 
poses," to  be  used  in  their  own  aid  or  relief,  an  the  misfortunes 
of  sickness,  injury,  or  death.  The  benefits,  although  secured 
by  contract,  and  for  that  reason  to  a  limited  extent  assimilated 
to  the  proceeds  of  insurance,  are  not  so  considered.  Such  so- 
cieties are  rather  of  a  philanthropic  or  benevolent  character : 
their  beneficial  features  may  be  of  a  narrow  or  restricted  char- 
acter ;  the  motives  of  the  members  may  be  to  some  extent 
selfish,  but  the  principle  upon  which  they  rest  is  founded  in 
the  considerations  mentioned.  These  benefits,  by  the  rule  of 
their  organization,  are  payable  to  their  own  unfortunate,  out 
of  funds  which  the  members  have  themselves  contributed  for 
the  purpose,  not  as  an  indemnity,  or  security  against  loss,  but 
as  a  protective  relief  in  case  of  sickness  or  injury,  or  to  provide 
the  means  of  a  decent  burial  in  the  event  of  death.  Such  so- 
cieties have  no  capital  stock.  They  yield  no  profit,  and  their 
contracts,  although  beneficial  and  protective,  altogether  ex- 
clude the  idea  of  insurance,  or  of  indemnity,  or  of  security 
against  loss.  There  were  many  of  these  societies  in  existence 
at  the  time  of  the  passage  of  the  act  of  1874  in  this  state :  the 
character  of  their  business  was  a  matter  of  common  knowledge, 
and  it  was  doubtless  to  societies  of  this  character  the  ninth 
clause  of  the  second  section  of  the  act  of  1874  was  intended 
to  apply. 

But  we  are  wholly  in  the  dark  as  to  the  nature  of  the  busi- 
ness conducted  by  these  defendants.  The  cause  was  tried 
under  the  act  of  April  22, 1874,  without  a  jury,  and  the  facts 
necessary  to  the  determination  of  the  case  are  not  found.  It 
is  the  duty  of  the  court,  in  such  case,  to  "  state  separately  and 
distinctly  the  facts  found,  the  answers  to  any  points  submitted 
in  writing  by  counsel,  and  the  conclusions  of  law : "  Act  of 
April  22,  1874,  P.  L.  109;  Marr  v.  Marr,  103  Pa.  468;  Swei- 
gard  V.  Wilson,  106  Pa.  213 ;  Harris  v.  Hay,  111  Pa.  564. 
In  the  opinion  of  the  court,  after  reciting  the  purpose  or  design 
of  the  association,  as  defined  by  the  charter,  the  learned  court 
says :  ^^  The  facts  in  the  case  are  substantially  the  same  as  in 
the  case  of  the  Commonwealth  v.  Beneficial  Association  of 
Philadelphia,  No.  36  January  Term  1889,  Dauphin  county 
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Common  Pleas,  in  which  an  opinion  has  this  day  been  filed ; 
and  for  the  reasons  in  the  said  opinion  given,  we  find,  as  matter 
of  law,  that  the  commonwealth  is  entitled  to  a  judgment  of 
ouster  against  this  defendant.''  What  these  facts  were  the 
record  does  not  show,  and  it  is  impossible  for  us  to  examine 
into  the  correctness  of  the  conclusion  of  law  without  the  facts 
from  which  that  conclusion  is  drawn.  In  a  case  of  this  kind 
we  are  confined  to  the  record.  What  is  not  found,  must  be 
presumed  not  to  exist.  We  are  wholly  without  information  as 
to  the  business  in  which  the  defendants  are  engaged :  there  is 
no  finding  that  they  are  making  any  contracts  of  insurance,  or 
issuing  policies  in  pursuance  thereof ;  or,  indeed,  that  they  are 
engaged  in  any  business  at  all. 

The  judgment  is  reversed,  and  a  procedendo 
awarded. 


R.  &  A.  HECKSCHER  &  CO.  v.  AMER.  T.  &  I.  CO. 

AFPBAL  BY  DEPENDANT  FROM  THE  COURT  OF  COMMON  PLEAS 
OP  DAUPHIN  COUNTY. 

Argued  June  2, 1890— Decided  October  6,  1S0O. 
[To  be  reported.] 

(a)  An  affidavit  of  defence  in  a  suit  to  recover  $3,841.87,  as  the  price  of 
iron  sold,  did  not  deny  the  right  of  the  plaintiffs  to  sue  in  their  own 
name,  but  averred  that  the  iron  was  purchased  by  the  defendant  from 
the  manufacturers,  for  the  sale  of  whose  iron  the  plaintiffs  were  the  sole 
agents; 

(b)  That  on  a  certain  date  the  plaintiffs'  principals,  "  being  then  indebted 
in  the  sum  of  $3,841.87  to  the  defendant,"  assigned  the  claim  in  suit  to 
the  defendant  by  a  written  transfer,  set  oat  in  the  affidavit,  of  which 
assignment  the  plaintiffs  were  then  and  there  notified  by  presentation ; 
whereby  said  claim  was  paid  by  the  defendant. 

(c)  The  transfer  referred  to  was  in  the  form  of  an  order  addressed  to  the 
plaintiffs,  directing  them  to  pay  to  the  defendant,  on  demand,  $3,841.87, 
out  of  funds  in  their  hands,  or  to  come  into  their  hands,  from  iron  sold 
or  to  be  sold  to  the  defendant,  **  after  paying  hands  in  accordance  with 
our  agreement,"  for  value  received : 

1.  As  the  affidavit  did  not  allege  an  acceptance  of  the  order  by  the 
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plaintiffs,  the  defendant  acquired  by  it  no  other  right  to  the  fund 
mentioned  than  the  drawers  had,  and  that  light,  as  defined  in  the  order, 
extended  only  to  the  balance  remaining  after  payment  of  hands  in  ac- 
cordance with  the  previous  agreement. 
2.  Wlierefore,  as  the  existence  of  such  a  balance  could  not  be  assumed, 
it  was  essential  that  this  be  aveiTcd  in  the  affidavit;  not  averring  it, 
and  therefore  not  showing  title  to  an  existing  fund  applicable  by  the 
law  in  payment  of  t)ie  plaintiffs^  demand,  the  affidavit  of  defence  was 
insufficient  to  prevent  judgment. 

Before  Paxson,  C.  J.,  Green,  Clark,  Williams,  Mo 
CoLLUM  and  Mitchell,  JJ. 

No.  3  May  Term  1890,  Sup.  Ct. ;  court  below.  No.  858  June 
Term  1889,  C.  P. 

On  April  13,  1889,  Austin  S.  Heckscher  and  Richard  P. 
Heckscher,  doing  business  as  R.  &  A.  Heckscher  &  Co.,  brought 
assumpsit  against  the  American  Tube  &  Iron  Company,  filing 
a  statement  of  claim,  verified  by  affidavit,  charging  that  the 
defendant  was  indebted  to  the  plaintiff  in  the  sum  of  $3,841.87, 
with  interest  thereon  from  March  27, 1889,  said  sum  being  the 
unpaid  balance  upon  a  book-account  for  skelp-iron  sold  and 
delivered  to  the  defendant,  a  copy  of  which  account  was  an- 
uexed  to  the  statement  of  claim  as  a  part  thereof.  The  copy 
of  the  account  annexed  exhibited  various  sales  of  iron  to  the 
defendant,  at  different  dates  between  November  2,  and  Novem- 
ber 28,  1888,  aggregating  $29,202.22,  and  gave  credit,  as  of 
date  January  25, 1889,  for  three  notes  for  $8,453.45  each,  and 
exhibited  a  balance  due  of  $3,841.87. 

The  defendant  filed  an  affidavit  of  defence,  made  by  A.  S. 
Matherson,  its  general  superintendent,  which,  as  afterwards 
amended  by  a  supplemental  affidavit,  set  forth  the  nature  and 
character  of  the  defence  as  follows : 

"  The  iron  specified  in  the  claim  of  the  plaintiff,  as  filed  in  this 
suit,  was  purchased  by  the  defendant  from  a  firm  named  Cooper, 
Reynolds  &  Co.,  then  operating  the  Lochiel  Rolling  Mills,  near 
the  city  of  Harrisburg,  and  of  which  firm  the  plaintiff  was  sole 
agent  for  the  sale  of  skelp-iron  manufactured  by  them ;  and 
that  said  plaintiff,  in  payment  for  said  iron,  accepted  sundry 
drafts  drawn  by  said  defendant  to  the  order  of  said  Cooper, 
Reynolds  &  Co.  for  the  aggregate  amount  of  $25,360.35 ;  and 
the  said  Cooper,  Reynolds  &  Co.  on  the  26th  day  of  November, 
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1888,  being  then  indebted  in  the  sum  of  *8,841.87  to  the  de- 
fendant, assigned  and  transferred  to  said  defendant,  $8,841.87, 
the  residue  of  the  total  price  of  said  iron,  as  per  transfer  of 
that  date  a  copy  of  which  is  as  follows : 

« '  Hakeisburg,  Nov.  26, 1888. 

" '  On  demand,  pay  to  American  Tube  &  Iron  Company, 
or  order,  three  thousand  eight  hundred  and  forty-one  eighty- 
seven  oue-hundredths  dollars  out  of  the  funds  now  in  your 
hands,  or  hereafter  to  come  into  your  hands,  from  ii-on  sold,  or 
hereafter  to  be  sold,  to  the  American  Tube  &  Iron  Company, 
after  paying  hands  in  accordance  with  our  agreement.  Value 
received,  and  charge  to  account  of 

"  *  Cooper,  Reynolds  &  Co. 

" '  To  R.  &  A.  Heckscher  &  Co.,  238  South  3d  Street,  Phil- 
adelphia, Pa.' " 

"  Whereby  the  whole  price  of  said  iron,  including  the  claim 
now  in  suit,  was  paid  by  said  defendant,  of  which  assignment 
the  said  plaintiff  was  then  and  there  notified,  by  presentation 
thereof  to  him." 

A  rule  for  judgment  for  want  of  a  suflBcieut  aflBdavit  of  de- 
fence, after  argument  was  made  absolute  by  the  court,  McPhee- 
SON,  J.,  in  an  opinion,  which,  after  stating  the  defence  set  up 
by  the  defendant's  aflBdavit,  proceeded  as  follows : 

The  defence,  however,  is  incomplete.  It  does  not  aver  that 
the  plaintiffs  had  any  fund  in  their  hands  upon  which  Cooper, 
Reynolds  &  Co.  had  a  right  to  draw,  or  which  they  could 
assign ;  neither  does  it  aver  that  any  such  funds  came  into  the 
plaintiffs'  hands  after  November  26th.  We  are  left  to  infer, 
what  is  not  denied  to  be  the  fact,  that  the  fund  referred  to  was 
simply  the  balance  due  by  the  defendant  upon  the  account 
now  in  suit,  and  that  the  transaction  was  a  circuitous  attempt 
to  give  the  defendant  a  receipt  in  full.  Dmwing  this  inference, 
however,  and  assuming  that  Cooper,  Reynolds  &  Co.  had  some 
control  over  this  balance,  their  own  dmft  shows  that  another 
claim  than  the  defendant's  was  to  be  first  paid ;  "  after  paying 
hands  in  accordance  with  our  agreement."  But,  what  this 
agreement  was  which  is  thus  made  pait  of  the  transaction; 
how  far  it  was  carried  out ;  how  much  was  paid  to  the  hands, 
and  how  much,  if  any,  was  then  left  of  the  so-called  fund,  we 
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are  not  informed,  although  these  matters  are  evidently  neces- 
sary to  the  defence.  In  brief,  if  the  fund  drawn  upon  or  as- 
signed belonged  to  the  plaintiffs,  Cooper,  Reynolds  &  Co.  could 
not  apply  it  to  their  own  debt ;  and,  if  it  belonged  to  the  latter 
to  any  extent,  as  we  assume  it  did,  they  themselves  directed 
it  to  be  first  applied  to  pay  the  hands,  and  there  is  no  averment 
that  it  was  not  needed  and  used  for  that  purpose.  It  seems 
plain  to  us,  that  the  affidavits  fail  to  state  the  whole  transac- 
tion, and  fail  to  aver  that  there  was  any  fund  upon  which  the 
draft  or  assignment  could  take  effect. 

We  direct  judgment  to  be  entered  for  want  of  a  sufficient 
affidavit  of  defence,  the  amount  to  be  liquidated  by  the  pro- 
thonotary. 

— Judgment  having  been  entered,  the  defendant  took  this 
appeal,  specifjring  that  the  court  erred: 

1.  In  entering  judgment  for  want  of  a  sufficient  affidavit  of 
defence. 

Mr,  L.  W.  Hall  (with  him  Mr.  L.  J.  Wolfe  and  Mr.  FrancU 
Jordaii)^  for  the  appellant : 

1.  All  the  allegations  in  the  affidavit  of  defence,  and  the  in- 
ferences deducible  therefrom,  are  to  be  taken  as  absolute  verity- 
The  iron  being  the  property  of  Cooper,  Reynolds  &  Co.,  they 
had  the  right  to  direct  their  agents  to  apply  the  money  as 
they  desired,  and  the  fact  that  they  gave  tiie  order  indicates 
clearly  that  they  intended  the  defendant  company  to  retain  the 
amount  it  owed.  The  order  was  an  assignment  of  so  much 
money  as  is  specified  therein,  and  was  complete.  The  assignors 
retained  no  control  of  the  fund.  The  order  was  drawn  on  a  par- 
ticular fund,  and  contained  no  power  of  revocation.  Such  an 
order  is  a  valid  assignment  in  equity :  Christmas  v.  Russell,  14 
WaU.  84;  Trist  v.  ChUd,  21  Wall.  447.  The  fundholder  is 
bound  from  the  time  of  notice :  Rodgers  v.  Hosack,  18  Wend. 
334.  Assignments  of  parts  of  a  fund  have  been  recognized  in 
Pennsylvania :  Caldwell  v.  Hartupee,  70  Pa.  74 ;  Greenfield's 
Est.,  24  Pa.  240. 

2.  Besides  this,  the  conceded  facts  show  clearly  that  the  de- 
fendant was  entitled  to  a  set-off  for  the  amount  in  dispute. 
The  fact  that  the  iron  was  sold  by  the  agents  of  the  owners,  can 
make  no  difference  on  this  point,  and  cannot  deprive  the  de- 
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fendant  of  the  statutory  right  of  set-off.  Cooper,  Reynolds  & 
Co.  were  the  owners  of  the  iron,  and  they  were  indebted  to  the 
defendant  in  the  amount  of  its  price.  Even  if  the  order  was  in- 
valid, the  defendant  can  set  off  that  indebtedness  against  the 
price  of  the  iron.  Confessedly,  the  defendant  had  an  honest 
and  bona  Me  claim  against  them,  equal  to  the  whole  amount 
sued  for  and  due  at  the  time  the  action  was  brought,  and 
Cooper,  Reynolds  &  Co.,  were  insolvent.  It  would  be  a  great 
wrong  to  the  defendant,  and  a  palpable  violation  of  both  the 
letter  and  the  spirit  of  our  defalcation  laws,  so  to  administer 
the  affidavit  of  defence  law  as  to  allow  a  recovery  in  this  action. 

Mr.  M.  E.  Olmsted  (with  him  Mr.  Robert  Snodgra%s)^  for 
the  appellees : 

1.  There  is  no  doubt  that  there  may  be  a  valid  assignment 
of  a  specified  fund  or  part  of  a  fund,  but  an  affidavit  of  defence 
must  show,  not  only  an  attempted  assignment,  but  also  that 
there  was  a  fund  subject  to  assignment,  and  its  amount.  The 
defence  that  the  claim  in  suit  was  paid  by  the  attempted  as- 
signment by  a  third  party  of  a  fund  which  is  not  shown,  nor 
even  alleged  to  have  existed,  is  insufficient  in  law.  The  affi- 
davit does  not  deny  that  the  defendant  owes  the  plaintiffs  the 
amount  sued  for.  Nor,  is  the  affidavit  sufficient  to  make  out  a 
defence  of  set-off.  There  is  no  averment  of  indebtedness  after 
November  26,  1888,  nor  are  the  partioulai-s  of  the  alleged  in- 
debtedness disclosed,  which  must  be  done  l  Endlich  on  Aff.  of 
Def.,  §616;  Bryar  v.  Harrison,  87  Pa.  238;  Louchheim  v. 
Becker,  8  W.  N.  449 ;  McCracken  v.  First  R.  P.  Church,  111 
Pa.  106. 

2.  Not  every  debt  is  available  as  a  set-off ;  for  example :  the 
consideration  of  a  parol  contract  within  the  statute^of  frauds : 
Sennett  v.  Johnson,  9  Pa.  886 ;  a  debt  for  which  a  suit  is  pend- 
ing, on  appeal  from  arbitrators  by  the  party  offering  the  set-off : 
Good  V.  Good,  6  W.  116 ;  a  judgment  which  has  been  opened : 
Bare  v.  Hertzler,  16  Leg.  Int.  108 ;  a  debt  not  due  when  the 
suit  was  brought:  Morrison  v.  Moreland,  16  S.  &  R.  61;  or  a 
debt  barred  by  limitation :  Taylor  v.  Gould,  67  Pa.  162.  The 
affidavit  should  allege  that  the  debt  proposed  to  be  set  off  was 
unpaid :  Smyth  v.  Armstrong,  2  W.  N.  888.  The  alleged  in- 
debtedness of  Cooper,  Reynolds  &  Co.  is  not  sufficiently  set 
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forth  to  be  available  in  a  suit  to  which  that  firm  is  a  party,  and 
certainly  cannot  avail  as  a  defence  to  a  suit  in  which  it  is  in  no 
way  interested.  What  the  defendant  is  really  trying  to  set  oft 
is  a  supposed  indebtedness  from  the  plaintiffs  to  Cooper,  Rey- 
nolds &  Co.,  which  is  not  specifically  aveiTed. 

Opinion,  Mr.  Justice  Williams: 

This  judgment  was  entered  in  the  court  below  for  want  of  a 
suflBcient  affidavit  of  defence.  The  question  pi-esented  in  this 
appeal  is  therefore  whether  the  affidavit  stated  a  good  defence 
to  the  plaintiffs'  demand.  That  demand  was  set  out  in  a  formal 
statement,  which  alleged  that  the  plaintiffs  had  sold  and  deliv- 
ered to  the  defendant,  from  the  2d  to  the  28th  of  November, 
1888,  skelp-iron  amounting  to  $29,202.22;  that  they  had  re- 
ceived on  January  26,  1889,  notes  to  apply  on  account  for 
$25,360.35 ;  and  that  there  was  still  due  the  sum  of  $3,841.87, 
for  which  a  recovery  was  sought  in  this  action. 

The  original  and  supplemental  affidavits,  taken  together,  state 
the  following  facts  as  the  defence  of  the  American  Tube  &  Iron 
Co.  to  the  plaintiffs'  claim  ;  (a)  That  the  iron  was  bought  from 
Cooper,  Reynolds  &  Co.,  who  manufactured  it.  (6)  That  the 
plaintiffs  were  the  sole  agents  of  Cooper,  Reynolds  &  Co.  for 
the  sale  of  the  iron,  (c)  That  Cooper,  Reynolds  &  Co.  were  on 
November  26,  1888,  indebted  to  the  defendant  in  the  sum  of 
$3,841.87,  and  in  consideration  thereof  made  and  delivered  to 
the  defendant  an  order  for,  or  an  assignment  of,  so  much  of  the 
proceeds  of  the  iron  sold  by  plaintiffs  to  defendant,  in  the  fol- 
lowing form : 

"On  demand,  pay  to  American  Tube  &  Iron  Company,  or 
order,  three  thousand  eight  hundred  and  forty-one  eighty-seven 
one-hundredths  dollars  out  of  the  funds  now  in  your  hands,  or 
hereafter  to  come  into  your  hands,  from  iron  sold,  or  hereafter 
to  be  sold,  to  the  American  Tube  &  Iron  Company,  after  pay- 
ing hands  in  accordance  with  our  agreement.     Value  received, 

and  charge  to  the  account  of         ^  ^  „   ^ 

^  "Cooper  Reynolds  &  Co. 

"To  R.  &  A.  Heckscher  &  Co.,  238  South  3d  St.,  Phila.,  Pa." 
(d)  That  Heckscher  &  Co.  had  notice  of  the  order  of  assignment 
by  its  presentation  to  them  at  its  date. 
It  will  be  noticed  that  the  plaintiffs'  right  to  sue  in  their  own 
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name  for  the  price  of  the  iron  is  not  denied.  The  defence  is 
that  they  have  been  paid  in  full.  The  manner  of  the  payment 
is  by  the  order  or  assignment  of  Cooper,  Reynolds  &  Co.,  on  the 
plaintiflFs.  If  the  order  or  assignment  amounts  to  payment  of 
the  balance  due,  then  the  afiSdavit  is  good,  and  the  judgment 
was  erroneously  entered ;  but  if  the  transfer  does  not  operate 
to  extinguish  the  demand,  the  court  below  was  right. 

The  affidavit  does  not  allege  that  the  plaintiffs  accepted  the 
order  of  Cooper,  Reynolds  &  Co.  The  defendant  had  therefore 
no  other  right  to  the  fund  than  Cooper,  Reynolds  &  Co.  had. 
What  right  had  they  ?  We  must  turn  to  the  order  or  assign- 
ment for  an  answer  to  this  question.  From  that  we  learn  that 
there  was  a  previous  agreement  between  these  parties,  by  the 
terms  of  which  Heckscher  &  Co.  were  to  pay  the  hands  of  Cooper, 
Reynolds  &  Co.,  out  of  the  proceeds  of  sales  of  iron  made  by 
them.  We  learn  also  that  the  fund  drawn  upon  or  assigned  is 
not  the  proceeds  of  the  iron  generally,  but  the  balance  of  such 
funds  remaining  in  the  hands  of  Heckscher  &  Co.  after  the  pay- 
ment of  the  hands  in  accordance  with  the  agreement.  If  there 
was  no  such  balance,  there  was  no  fund  on  which  the  assign- 
ment could  be  operative,  and  the  plaintiffs  had  a  right  to  disre- 
gard it.  If  there  was  such  a  fund  in  the  hands  of  Heckscher  & 
Co.,  that  fact  should  have  been  set  out  in  the  affidavit  of  de- 
fence. With  such  an  averment,  the  affidavit  would  have  been 
sufficient,  but,  without  it,  it  is  wanting  at  the  vital  point.  It 
shows  a  title  to  the  fund  if  the  fund  exists.  If  Heckscher  &  Co. 
have,  after  the  payment  of  the  hands  in  accordance  with  the  pre- 
vious agreement,  a  balance  subject  to  the  order  or  assignment 
of  Cooper,  Reynolds  &  Co.,  that  balance  passed  to  the  defend- 
ant, and  the  law  will  apply  it  in  payment  of  the  plaintiffs'  de- 
mand. But  the  existence  of  such  balance  cannot  be  assumed. 
It  must  be  averred  in  the  affidavit  of  defence.  The  affidavit 
alleged  the  assignment  of  a  particular  fund,  if  in  the  hands  of 
the  plaintiffs,  but  did  not  allege  that  such  fund  existed,  or  that 
it  was  in  the  hands  of  the  plaintiffs  when  this  suit  was  brought. 
We  think  the  court  below  was  right  in  the  view  taken  of  the 
affidavit  in  this  case,  and 

The  judgment  is  affirmed. 

On  January  19, 1891,  motion  for  a  re-argument  refused. 
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JULIA  A.  JACQUES  v.  FERD.  FOURTHMAN. 

APPEAL  BY  PLAINTIFF  FROM  THE  COURT  OF  COMMON  PLEAS 
OF  PRANKLIK  COUNTY. 

Argaed  June  2, 1890— Decided  October  6,  1890. 

1.  A  peremptory  nonsuit  is  in  the  nature  of  a  judgment  for  the  defendant 
on  demurrer  to  evidence ;  and,  if  there  is  any  evidence,  more  than  a 
mere  scintilla,  which  would  justify  an  inference  of  the  disputed  fact 
upon  which  the  plaintiffs  right  to  recover  depends,  it  must  be  submitted 
to  the  jury :  Hill  v.  Trust  Co.,  108  Pa.  1. 

2.  When  the  plaintiff  claimed  property  in  notes  as  a  gift  from  her  deceased 
brother,  and  proved  her  possession  of  them  immediately  after  his  death, 
with  evidence  of  acts  and  declarations  of  the  deceased  in  his  lifetime, 
and  other  circumstances,  appropriate  to  a  gift  of  them*  as  alleged,  it 
was  error  to  refuse  to  submit  the  question  of  fact  to  the  determination 
of  the  jury. 

Before  Paxson,  C.  J.,  Green,  Clark,  Williams,  Mo- 
CoLLUM  and  Mitchell,  J  J. 

No.  4  May  Term  1890,  Sup.  Ct.;  court  below.  No.  238 
September  Term  1887,  C.  P. 

On  July  9, 1887,  Julia  A.  Jacques  brought  assumpsit  against 
Ferdinand  Fourthman,  by  her  statement  of  claim  filed  averring 
that  on  June  7, 1886,  she  was  the  owner  of  a  large  number  of 
notes  and  obligations  for  the  payment  of  money,  scheduled  in 
the  statement,  which  notes,  etc.,  had  been  the  property  of 
John  Gehr,  the  plaintiff's  brother,  but  **  transferred  and  de- 
livered" by  him  to  the  plaintiff;  that  the  pkintiff  on  said  date, 
at  the  request  of  the  defendant,  had  delivered  them  to  the  lat- 
ter to  collect  the  sums  due  thereon  for  and  on  her  account,  and 
that  the  defendant  had  collected  the  same  with  the  interest,  in 
all  about  $3,000,  no  part  of  which  he  had  paid  over  to  her. 
The  defendant  pleaded  non-assumpsit  and  payment  with  leave. 

At  the  trial  on  September  11, 1888,  testimony  was  intro- 
duced on  the  part  of  the  plaintiff  tending  to  show  that  she  was 
the  only  sister  of  John  Gehr,  deceased,  who  died  on  January 

3.  1886,  without  a  family  or  brothers ;  that  the  plaintiff  had 
lived  with  him  for  several  years  and  was  his  housekeeper,  and 
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before  bis  deatb  be  bad  given  her  tbe  notes  scbeduled  in  ber 
statement  of  claim  ;  tbat,  tbree  or  four  days  after  bis  decease, 
tbe  defendant,  who  was  tbe  executor  of  ber  brother's  will,  bad 
called  upon  tbe  plainti£f  and  sbe  bad  given  bim  tbe  notes,  etc., 
stating  to  bim  tbat  tbey  were  ber  own,  to  tbe  end  tbat  be 
migbt  collect  tbem  for  ber  account,  and  tbat  tbe  defendant 
received  tbem  to  collect  as  tbe  plaintiff's.  Tbe  testimony  is 
sufficiently  shown  in  tbe  opinion  of  the  court. 

At  the  close  of  tbe  plaintiff's  case,  tbe  court,  Rowiffi,  P.  J., 
on  motion,  entered  a  judgment  of  compulsory  nonsuit,  on  the 
ground  that  the  plaintiff's  testimony  was  insufficient  to  estab- 
lish her  title  to  the  notes,  etc.,  that  she  was  bound  to  prove 
the  gift  of  the  notes  to  ber,  and  tbat  in  this  she  failed.  A  rule 
to  show  cause  why  the  judgment  of  nonsuit  sbould  not  be 
taken  off  having  been  refused,  under  exception,  the  plaintiff 
took  this  appeal,  assigning  the  orders  entering  the  judgment 
and  refusing  to  take  it  off,  for  error. 

Mr.  Ahccander  Stewart  (with  bim  Mr.  M.  Q-ehr  and  Mr.  W. 
U.  Brewer^y  for  the  appellant. 

Mr.  W.  JRtMh  GHllan  (with  him  Mr.  W.  T.  Omwake),  for  the 
appellee. 

Opinion,  Mb.  Justice  Green  : 

The  court  below  having  granted  a  compulsory  nonsuit  and 
refused  to  take  it  off,  tbe  evidence  given  by  the  plaintiff  must 
be  taken  to  be  true,  together  with  every  inference  of  fact  which 
the  jury  might  lawfully  draw  fi'om  it :  Miller  v.  Bealer,  100  Pa. 
585 ;  McGrann  v.  Railroad  Co.,  Ill  Pa.  171 ;  Jones  v.  Bland, 
116  Pa.  190.  A  peremptory  nonsuit  is  in  tbe  nature  of  a  judg- 
ment for  defendant  on  demurrer  to  evidence,  and  if  there  is  any 
evidence,  no  matter  how  slight  if  it  is  more  than  a  mere  scin- 
tilla, which  alone  would  justify  an  inference  of  the  disputed 
facts  on  which  the  plaintiff's  right  to  recover  depends,  it  must 
be  submitted  to  the  jury :  Hill  v.  Trust  Co.,  108  Pa.  1. 

As  between  the  plaintiff  and  tbe  defendant,  the  latter  was  in 
no  condition  to  deny  bis  prima  facie  obligation  to  pay  to  ber 
the  money  he  collected  on  the  notes  in  question.  He  received 
the  notes  from  her,  with  the  declaration  by  her  tbat  they  be- 
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longed  to  her  and  had  been  given  to  her  by  her  brother ;  and, 
further,  it  was  testified  that  he  agreed  to  collect  them  for  her. 
He  thus  assumed  the  position  of  her  agent  for  the  collection  of 
the  notes.  Had  he  not  been  willing  to  take  that  position,  he 
should  have  declined  to  receive  them  in  that  way,  and  de- 
manded them  in  his  capacity  as  executor.  Inasmuch  as  he  was 
executor  of  the  will  of  the  decedent,  he  might  still  show  that 
she  had  no  title  to  the  notes,  and  retain  the  proceeds  to  be  dis- 
tributed in  accordance  with  the  will  of  the  testator,  and  this 
would  be  a  good  defence.  But  he  gave  no  testimony  on  that 
subject,  and,  for  the  purposes  of  the  case  in  its  present  position, 
that  question  rests  upon  the  plaintiff's  testimony  alone.  If 
that  evidence  was  not  sufficient  to  raise  a  question  of  fact  for 
the  consideration  of  the  jury,  the  nonsuit  was  properly  granted 
and  should  not  be  disturbed. 

That  the  question  was  one  of  fact,  of  course,  must  be  con- 
ceded. The  plaintiff,  in  support  of  her  claim,  proved  that  she 
had  the  notes  in  her  possession  and  custody,  together  with  a 
list  of  all  the  notes  in  the  handwriting  of  her  brother,  from  im- 
mediately after  the  death  of  her  brother  until  they  were  deliv- 
ered to  the  defendant,  and  that  she  had  them  locked  up  in  her 
bureau  drawer.  She  also  proved  by  her  daughter,  Sallie,  that 
the  deceased  occupied  the  back  bedroom  down-stairs,  in  the  lat- 
ter part  of  his  illness,  and  that  the  bureau  in  which  her  mother 
kept  the  notes  was  up-stairs,  and  that  they  were  there  when  tlie 
testator  died.  She  further  testified  that,  a  few  weeks  before  his 
death,  she  and  her  mother  and  Joseph  Haines  being  in  the  bed- 
room of  the  testator,  she  saw  the  testator  give  the  notes  to  her 
mother,  with  the  direction  to  put  them  away  where  she  got  them. 
She  also  testified  that  on  another  occasion,  about  a  week  be- 
fore his  death,  and  in  the  sitting-room  adjoining  the  bedroom, 
her  mother  and  Joseph  Haines  being  present,  he  told  her 
mother  "  to  go  and  get  the  notes  I  gave  you.  Q.  What  did 
your  mother  do  ?  A.  She  went  up  stairs  and  got  the  notes. 
Q.  What  did  she  do  with  them  ?  A.  She  brought  them  down 
and  handed  them  to  him.  Q.  How  were  they, — ^in  a  package? 
A.  Yes,  sir ;  with  a  string  tied  around  them.  He  looked  over 
a  few  of  the  notes,  handed  them  back  to  her,  and  told  her  to  go 
and  put  them  where  she  kept  them.  Q.  Were  they  tied  up 
when  he  handed  them  back  to  her  ?     A.  Yes,  sir.     Q.  Anything 
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said  about  any  of  them  being  due?  A.  Yes,  sir.  Q.  What 
was  it.  A.  He  said  some  of  them  were  due,  but  it  made  no 
difference  about  it.  Q.  Well,  do  you  remember  anything  else 
that  was  said  or  done  there  ?  What  did  your  mother  do  with 
them?  A.  She  took  them  up  stairs  and  put  them  away. 
Q.  Did  your  uncle  keep  any  of  his  papers  up-stairs?  A.  No, 
sir.  Q.  Had  he  any  secretary  or  bureau  up  there  ?  A.  No,  sir; 
his  secretary  was  down  in  the  sitting-room."  It  seems  to  us  that 
a  jury  would  be  justified  in  infeiTing  from  this  testimony  that 
the  notes  were  not  kept  in  the  decedent's  secretary,  and  were 
kept  by  the  plaintiff  in  some  place  up-stairs  of  which  she  had 
control,  and  that  this  was  with  the  knowledge  and  consent  of 
the  decedent. 

Joseph  Haines  testified  that,  on  Thursday  before  testator's 
death,  he  and  Sallie  Jacques,  and  the  plaintiff  and  the  dece- 
dent, were  in  the  sitting-room  together,  and  that  the  following 
took  place :  "  Q.  What  was  the  conversation  ?  Now  give  it  to 
us  just  as  it  occurred.  A.  He  says  to  Mrs.  Jacques, — ^he  says : 
'  Julia,  where  are  those  notes  I  gave  you  ? '  She  went  and  got 
them.  Q.  Where  did  she  go?  A.  She  went  out  of  the  room. 
1  am  not  certain  where  she  went.    She  was  gone  for  a  few 

moments,  and  returned  with  the  notes Q.  When  she 

returned  did  she  have  the  notes?  A.  She  had  the  notes.  She 
said :  ^  Perhaps  some  of  them  are  due  and  ought  to  be  collected.' 
Q.  How  were  they?  A.  They  were  in  a  bunch  tied  together, 
or  fastened  together  in  some  manner.  Q.  What  did  she  do 
with  them  ?  A.  He  took  them  and  looked  over  them  a  few 
minutes.  He  fumbled  them  and  looked  over  them,  and  said, 
'  Here  take  them  and  keep  them ;  I  cannot  look  over  them,' 
and  she  took  them  away.  Q.  What  did  he  say  ?  A.  'Take  them 
and  keep  them;  I  cannot  look  over  them  now.'  Q.  Was 
anything  else  said?  A.  Nothing  else,  I  believe.  He  asked 
to  go  to  his  bed.  Q.  You  said  something  a  moment  ago 
about  being  due?  A.  Oh,  yes;  she  said,  when  she  handed 
them  to  him,  '  Perhaps  some  of  them  are  diie  and  ought  to  be 
collected; '  and  he  said,  'Yes,  some  of  them  are  due,  and  past 
due ;  but  never  mind  that  now.'  Q.  What  did  he  say  when 
he  hfinded  the  notes  back  to  her?  A.  '  Here,  take  them  and 
keep  them.'  Q.  Did  you  see  what  she  did  with  them  ?  A.  She 
took  them  out  of  the  room.     I  cannot  answer  what  she  did 
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with  them.  Q.  Did  you  see  these  notes  afterwards?  A.  I 
never  did,  until  the  next  day  after  the  funeral ;  the  next  morn- 
ing. Q.  Where  did  you  see  them  then?  A.  Mrs.  Jacques 
had  them  in  her  possession  up-stairs."  The  same  witness  was 
asked  as  to  another  remark  made  by  the  decedent :  ^^  Q.  What 
is  that?  A.  One  remark,  he  had  regretted  that  he  had  not 
left  her  any  more,  and  said '  I  have  left  her  other  property,  so  she 
will  not  want  any  more.'  Q.  In  his  will?  A.  Yes^  sir;  he 
said,  *I  have  left  her  other  property.'  Q.  When  was  that  con- 
versation ?  A.  On  the  Friday  evening  before  his  death,  and 
on  the  following  Sunday  morning  he  died.  Q.  How  did  that 
conversation  come  about?  By  the  court:  We  have  that  con- 
versation given  by  you?  A.  Yes.  By  the  court:  The  ex- 
pression you  wish  to  add  is  what?  A.  That  he  left  other 
property  to  keep  her  from  want, — ^to  provide  for  her.  He  ex- 
pressed this.  He  regretted  that  he  had  not  left  her  at  least 
half  of  it,  anyhow." 

The  whole  of  this  testimony  is  verbal.  It  relates  to  acts  and 
declarations  of  the  decedent  with  reference  to  certain  notes 
which  it  is  claimed  are  the  notes  for  the  proceeds  of  which,  in 
the  hands  of  the  defendant,  this  suit  is  brought.  The  question 
at  issue  is  a  question  of  fact  exclusively  for  the  jury.  The 
meaning  of  the  words  used  by  the  decedent  is  for  the  jury  and 
not  for  the  court.  What  did  the  decedent  mean  when  he  said 
"  Julia,  where  are  those  notes  I  gave  you  ? "  Did  he  mean 
that  he  had  given  them  to  the  plaintiff  ?  Certainly,  the  court 
cannot  say,  as  a  matter  of  law,  that  he  did  not.  The  word 
used  was  entirely  appropriate  to  express  the  fact  of  a  gift. 
The  actual  meaning  of  the  declarant  must  be  determined  by 
the  jury,  and  if  they  decided  that  a  gift  was  meant,  could  they 
not  lawfully  do  so  ?  Would  such  a  meaning  be  an  absolutely 
illegitimate  inference  ?  We  cannot  say  so.  Again,  when  he 
said  to  the  plaintiff,  as  he  handed  her  back  the  notes,  ^^  Take 
them  and  keep  them,"  what  was  his  meaning  ?  Only  a  jury 
can  decide.  It  is  their  exclusive  function.  Can  a  court  say, 
as  matter  of  law,  that  he  did  not  mean  that  she  should  keep 
them  literally,  and  as  her  own  ?  She  had  them  in  her  posses- 
sion. They  were  restored  to  her  possession,  accompanied  with 
the  declaration  that  she  should  take  them  and  keep  them.  It 
must  not  be  forgotten  that  she  was  his  only  sister ;  that  he  had 
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no  brothers ;  that  he  had  never  been  married,  and  that  he  was 
about  to  die,  and  the  subject  matter  of  the  transaction  was  a 
pure  gift.  There  was  no  necessity  for  her  to  prove  a  consider- 
ation. No  rights  of  creditors  appear  in  the  case.  To  a  wit- 
ness he  regretted  that  he  had  not  given  her  more  by  his  will. 
In  such  circumstances,  is  it  an  unlawful  inference,  which  a  jury 
may  not  draw,  that  the  decedent  intended  to  give  his  sister, 
who  was  also  his  housekeeper  and  his  nurse,  the  notes  in.  ques- 
tion ?  Certainly  not.  We  do  not  think  that  a  court  is  at  lib- 
erty to  withdraw  such  a  question,  and  such  testimony,  from  the 
consideration  of  a  jury.  We  are  therefore  of  the  opinion  that 
it  was  error  to  order  a  nonsuit,  and  must  reverse  the  judgment 
for  that  reason. 

Judgment  reversed,  and  procedendo  awarded. 


ESTATE  OF  JOSEPH  YOUNG,  DECEASED. 

APPEAL  BY  ANN.  M.  YOUNG   FROM   THE  OltPHANS'  COURT  OP 
FRANKLIN  COUNTY. 

Argaed  June  2, 1890— Decided  October  6, 1890. 

(a)  On  the  distribution  of  the  Insolvent  estate  of  a  decedent,  his  widow, 
alleging  that  her  separate  estate  had  supplied  a  part  of  the  purchase 
money,  when,  forty  years  before,  her  husband  purchased  from  her  father 
real  estate  the  proceeds  of  the  sale  of  which  were  in  the  fund  for  distri- 
bution, made  claim  to  a  proportionate  share  of  such  proceeds,  under  a 
trust  resulting  in  her  favor : 

1.  Her  claim  being  asserted  for  the  first  time  after  so  long  a  delay,  and 
supported  only  by  a  charge  of  cash  against  her  on  her  father^s  books, 
indefinite  as  to  date,  and  by  evidence  of  declarations  made  by  her  father 
and  husband,  but  not  at  the  time  of  the  conveyance  and  part  of  the  res 
gestse,  the  evidence  was  insufficient  to  establish  the  trust  asserted,  and 
the  claim  was  disallowed. 

Before  Paxson,  C.  J.,  Stbrrbtt,  Grbbn,  Clark,  Wil- 
liams, McCoLLUM  and  Mitchell,  JJ. 

No.  6  May  Term  1890,  Sup.  Ot. ;  court  below,  number  and 
term  not  ^ven. 

Vol.  oxxxvn — 28 
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On  September  10, 1888,  the  account  of  the  administrators  of 
the  insolvent  estate  of  Jacob  Young,  who  died  on  November  8, 
1886,  was  referred  to  Mr,  W.  Rush  Oillan^  to  report  upon  ex- 
ceptions filed  and  to  distribute  the  balance  shown. 

Ann.  M.  Young,  the  widow  of  the  decedent,  appeared  before 
the  auditor,  and  made  claim  that  she  was  entitled  to  have  one 
fifth  of  the  purchase  money  of  a  tract  of  land,  sold  by  the  ad- 
ministrators of  the  decedent,  by  reason  of  a  trust  in  her  favor 
arising,  as  alleged,  from  the  fact  that  her  separate  estate  had 
furnished  one  fifth  of  the  purchase  money  when  the  decedent 
acquired  the  title  thereto.  The  leading  facts  shown  were,  that 
on  April  8, 1848,  John  Nisewander,  the  father  of  Mrs.  Young, 
conveyed  the  tract  in  which  the  trust  was  claimed  to  Jacob 
Young,  then  the  husband  of  the  claimant,  by  a  deed  reciting  a 
nominal  consideration  of  $5,000;  that  of  this  consideration 
Young  paid  $4,000,  and  $1,000  was  left  in  the  land,  as  was 
claimed,  for  Mrs.  Young,  and  was  never  paid  to  the  grantor, 
who  died  on  September  16, 1887,  leaving  a  family  book  where- 
in was  an  entry  charging  Mrs.  Young  with  $1,000  cash,  as  of 
the  year  1848,  without  more  exact  date ;  and  that  in  the  settle- 
ment of  her  father's  estate  Mrs.  Young  was  charged  with  this 
$1,000  as  an  advancement.  Before  this  hearing,  no  attempt 
had  ever  been  made  to  enforce  the  alleged  trust.  Upon  the 
testimony  of  James  E.  Wilson  and  John  H.  Nisewander,  the 
latter  a  brother  of  Mrs.  Young,  suflBciently  appearing  in  the 
opinion  of  the  court  below,  and  the  book  entry  referred  to,  the 
auditor  found  in  favor  of  the  claim  made,  and  awarded  thereto 
$711.90. 

Exceptions  to  the  auditor's  report  having  been  filed  by  cer- 
tain lien  creditors  of  the  decedent,  after  argument  thereof,  the 
court,  Stewart,  P.  J.,  filed  an  opinion,  which  so  far  as  related 
to  said  claim,  was  as  follows  : 

The  other  exceptions  filed  separately  to  the  auditor's  report, 
by  Messrs.  McLanahan,  Zacharias  and  Alexander,  on  behalf  of 
creditors,  indicate  as  the  chief  point  of  controversy  the  finding 
by  the  auditor  of  a  resulting  trust  in  favor  of  Mrs.  Ann. 
Young,  to  the  extent  of  $711.90,  and  the  distribution  to  her  of 
this  amount  out  of  the  proceeds  arising  from  the  sale  of  the 
real  estate.     The  inquiry  we  have  here  presented  is  this :  Does 
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the  evidence  adduced  in  support  of  the  claim  of  Mrs.  Young 
establish  any  trust  relation  whatever  in  connection  with  the 
real  estate  conveyed  by  John  Nisewander  to  her  husband, 
Jacob  Young? 

It  is  to  be  observed,  first  of  all,  that  parol  trusts  in  opposi- 
tion to  legal  titles  are  not  favored.  Such  is  the  equitable 
rule ;  and,  in  any  inquiry  of  this  kind,  we  necessarily  start 
with  the  presumption  that  the  holder  of  the  legal  title  is  the 
owner,  as  well,  of  the  beneficial  interest  in  the  thing  conveyed. 
To  rebut  this  presumption  and  show  that  the  beneficial  interest 
is  in  another  than  the  grantee  of  the  legal  title,  the  evidence 
must  be  full,  clear  and  explicit,  such  as  would  satisfy  the  con- 
science of  the  judge  sitting  as  a  chancellor.  Upon  evidence 
of  this  character,  equity  will  recognize  the  trust  and  decree  its 
execution.  The  evidence  in  the  case  before  us,  is  exclusively 
in  support  of  the  trust.  It  is  uncontradicted  and  the  witnesses 
are  unimpeached  as  to  their  credibility.  We  are  to  decide 
only  upon  its  sufficiency. 

On  April  8,  1848,  John  Nisewander  conveyed  to  Jacob 
Young,  his  son-in-law,  a  tittct  of  land  in  Montgomery  township, 
containing  one  hundred  and  fourteen  acres,  for  the  considera- 
tion, so  mentioned  in  the  deed,  of  $5,000.  Young  and  his  wife 
continued  to  occupy  this  tract  of  land,  with  the  exception  of 
some  acres  which  they  sold  to  Jacob  Burkholder,  until  Young's 
death  in  1886.  The  administration  upon  Young's  estate  dis- 
closed his  insolvency.  The  land  was  sold  by  his  administra- 
tors under  an  order  of  sale  for  the  payment  of  debts,  yielding 
a  fund  for  distribution  out  of  this  particular  tract  of  $4,680. 
The  fii-st  lien  on  the  land  was  a  moi*tgage  for  $1,120.50  in  fa- 
vor of  Nathan  Miller,  which,  being  protected  by  the  recording 
acts,  was  allowed  in  full. 

Of  the  remainder  of  the  fund,  Mrs.  Young,  widow  of  Jacob 
Young,  claimed  the  one  fifth,  on  the  ground  that  one  fifth  of 
the  original  purchase  money,  to  wit,  $1,000,  had  been  paid  by 
her  with  her  own  money.  Her  contention  is  that  a  resulting 
trust  was  thereby  created,  by  virtue  of  which  she  became  the 
owner  of  a  one  fifth  beneficial  interest  in  the  land  conveyed  to 
her  husband,  and  she  relies  upon  the  testimony  of  the  two  wit- 
nesses produced  to  make  good  her  claim  in  this  regard.  These 
witnesses  speak  to  occurrences  and  conversations  of  nearly 


Digitized  by  LjOOQIC 


436  MIDDLE  DISTRICT,  1890.  [137 

Opinion  of  Ck)urt  below. 

forty  years  ago,  but  no  attempt  has  been  made  to  discredit 
either,  in  any  respect  where  they  speak  from  personal  knowl- 
edge and  recollection.  It  becomes  necessary  to  examine  the 
testimony  of  each  in  detail. 

Speaking  with  reference  to  the  conveyance  of  the  land  by 
Nisewander  to  Young,  Wilson,  the  fii-st  witness  says :  "  He, 
Nisewander,  told  me,  after  the  transaction  was  all  over  and 
completed,  how  he  had  done.  He  said  he  had  left  $1,000 
in  the  home  farm  for  his  daughter,  Ann  Young,  and  Mr. 
Young  had  paid  out  the  balance  of  the  purchase  money.  This 
farm  that  he  was  speaking  of  was  the  same  farm  that  Jacob 
Young  owned  at  his  death,  and  on  which  he  died.  He  told 
me  what  he  had  given  t&e  other  children.  He  said  he  had 
given  land  to  Joe  and  Dan  and  money  to  John,  his  sons,  to 
make  them  equal.  I  had  a  good  many  conversations  with  him 
in  which  he  talked  over  the  distribution  of  his  estate.  Jacob 
Young  told  me  the  same  that  Mr.  Nisewander  did,  that  h^, 
Nisewander,  had  left  $1,000  in  the  land."  Upon  cross  exami- 
nation he  testified :  "  This  conversation  with  Nisewander  was 
in  1852  and  1858,  and  along  there.  I  knew  nothing  of  it  till 
Mr.  Nisewander  told  me,  and  that  was  after  the  transfer  was 
made.  I  think  he  told  me  how  much  the  farm  was,  but  I  don't 
remember.  I  paid  no  attention  to  his  conversation,  I  was 
young  then.  It  seems  to  me  he  said  Young  had  to  pay  $3,000 
or  $4,000  out,  but  I  don't  remember.  The  only  figures  I  can 
recollect  are  the  $1,000.  He  told  me  the  others,  but  I  can't 
remember  them." 

The  other  witness,  John  H.  Nisewander,  a  brother  of  Mrs. 
Young,  testified :  "  I  do  not  remember  what  Jacob  Young  was 
to  pay  for  the  land,  but  think  it  was  $5,000.  There  was  no 
portion  of  said  ti-act  of  land  given  said  Ann.  Young,  but  I 
know,  and  was  told  by  my  father  and  mother  and  Ann.  Young, 
that  $1,000  or  more,  was  to  be  left  in  said  farm  as  her  share  or 
portion  in  said  farm,  and  the  balance  of  said  purchase  money 
was  given  in  notes  and  paid  the  rest  of  the  heii*s  as  the  same 
became  due."  In  answer  to  the  question  "  If  your  father  pre- 
sented Ann.  Young  with  any  part  of  the  tract  of  land  conveyed 
to  her  husband,  state  the  value  in  money  of  said  present,  and 
state  fully  how  your  father  did  make  such  present,  if  any  such 
present  was  made,  and  state  whether  what  was  done  there  that 
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day,  was  done  with  the  knowledge  and  consent  of  Jacob  Young," 
the  witness  said :  "  The  value  in  money  was  to  be  $1,000,  or 
more,  and  was  left  in  said  farm  as  her  share  as  one  of  the  heirs, 
and  the  same  was  with  the  knowledge  and  consent  of  said  Jacob 
Young."  Upon  cross  examination,  he  testified  that  he  was  not 
present  at  the  execution  of  the  deed  or  its  delivery  to  Youug, 
and  does  not  know  before  whom  it  was  acknowledged  or  who 
were  present  at  its  acknowledgment ;  that  he  did  not  see  the 
deed  and  does  not  know  to  whom  the  land  was  conveyed  or  how 
many  acres  it  contained.  ^^  Q.  Did  any  of  the  talk  or  conversa- 
tion of  John  Nisewander,  which  you  have  given  in  your  an- 
swei's  in  chief,  occur  at  the  time  and  place  the  deed  was  signed, 
acknowledged  and  delivered,  or  was  it  said  in  conversation  with 
you  at  other  times,  and  if  so,  was  it  before  or  after  the  deed  was 
made  and  delivered  to  Jacob  Young  ?  A.  Said  talk  or  conversa- 
tion was  before  and  after  said  deed  was  made  and  delivered  to 
Jacob  Young."  He  further  testified,  as  to  the  price  of  the  land : 
"  To  the  best  of  my  knowledge  1^5,000 ;  as  it  was  offered  to  me 
for  the  same,  with  the  understanding  that  I  was  to  leave  my  por- 
tion in  said  farm.  Do  not  know  how  much  was  paid  down,  the 
balance  was  secured  with  notes.  Q.  Were  you  present  when  the 
transaction  happened  ?  Where  was  it,  and  who  else  was  present  ? 
A.  I  was  not  present  when  the  transaction  happened.  It  was 
done  at  the  home  farm,  in  Franklin  county.  Pa.  Do  not  know 
who  was  present.  Q.  Didn't  your  father  sell  and  convey  the  en- 
tire title  to  the  land  to  Jacob  Young,  and  upon  his  payment  of 
certain  notes  then  given  by  Young,  was  not  the  land  to  be  his, 
and  did  not  Young  afterwards  pay  the  notes  in  full?  A.  He 
sold  the  same  to  Jacob  Young  with  the  knowledge  and  under- 
standing that  the  said  $1,000  of  Ann.  Young  was  to  remain  in 
the  same,  but  said  Jacob  Young  paid  the  balance  of  said  notes 
in  full,  that  is,  the  notes  that  were  given  as  the  balance  of  said 
purchase  money."  And  later  on  he  says :  "  He  sold  the  same 
cheaper  to  said  Jacob  Young  than  to  a  stranger,  in  order  to 
keep  the  same  in  the  family ;  and  the  same  was  done  also  to 
help  said  Young  in  the  purchase  of  the  farm  by  giving  to  Young 
the  portion  that  would  be  coming  to  his  wife,  Ann.  Young,  at 
the  death  of  her  father.  Jacob  Young  did  not  buy  said  land 
absolutely,  but  the  portion  or  share  of  said  Ann.  Young  was 
to  remain  in  said  farm,  and  it  was  so  understood  at  the  time. 
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There  was  nothing  said  about  any  portion  of  the  land  belong- 
ing to  Ann.  Young,  and  there  was  nothing  said  why  the  deed 
was  made  to  Jacob  Young  alone,  and  not  to  him  and  his  wife 
jointly.*' 

I  have  thus  collated  all  that  is  material  in  the  testimony  of 
these  two  witnesses,  and  there  is  nothing  outside  of  this  having 
any  bearing  upon  the  case,  except  the  fact  that  in  the  book  of 
advancements  of  John  Nise wander  there  appears  a  charge. of 
$1,000  against  his  daughter,  Mrs.  Young,  under  date  of  1848. 
Does  this  evidence  enable  us  to  conclude  with  reasonable  cer- 
tainty that  any  part  of  the  original  purchase  money  for  the 
land  was  paid  by  or  on  behalf  of  this  claimant,  Mrs.  Young  ?  If 
it  does,  then  the  law  will  presume  some  benefit  for  her  was  in- 
tended, and  a  resulting  trust  arises  for  her  in  proportion  to  the 
amount  so  paid.  This  presumption,  however,  is  in  its  turn 
liable  to  be  rebutted  by  facts  showing  a  negative  presumption. 

The  burden,  then,  is  upon  Mrs.  Young,  in  the  first  instance, 
to  prove  that  she  paid  part  of  the  purchase  money  for  the  land. 
It  is  the  one  vital  and  material  part  of  her  case,  and  this  naked 
fact,  once  established  by  such  evidence  as  the  law  requires,  in- 
vests her  with  a  prima  facie  right. 

The  testimony  of  the  witness  Wilson  relates  wholly  to  con- 
versations he  had  with  John  Nisewander,  the  grantor,  and  with 
Jacob  Young,  the  nominal  purchaser.  The  declarations  of  the 
former  were  objected  to,  and  ought  not  to  have  been  received 
or  considered.  Had  John  Nisewander  been  offered  as  a  wit- 
ness, he  would  have  been  competent  to  speak  to  the  transac- 
tion and  tell  all  that  he  did  in  connection  with  it;  and  it  might 
well  be  that  his  evidence  would  be  very  material,  since  if  any 
money  was  paid  for  Mrs.  Young  in  the  transaction,  it  was  his 
hand  that  paid  it.  But  he  is  dead,  and  his  declarations  touch- 
ing this  transaction,  made  out  of  the  presence  of  the  only  other 
parties  concerned  therein,  would  not  be  competent  to  affect 
either.  Such  declarations  are  admissible  to  affect  adversely  the 
interest  of  the  party  making  them,  but  John  Nisewander  and 
his  estate  are  without  any  interest  in  xhis  controversy.  Wher- 
ever declarations  of  the  grantor  have  been  admitted  in  cases  of 
this  character,  they  have  been  part  of  the  res  gestae ;  and,  since 
it  is  from  the  transaction  itself  that  equity  will  infer  the  trust, 
and  not  from  the  agreement  of  the  parties,  all  that  Was  said  and 
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done,  in  connection  with  the  transaction  oat  of  which  the  con- 
troversy arises,  becomes  competent  and  material.  But  these 
declarations  we  are  now  considering  were  made  some  four  years 
after  delivery  of  the  deed ;  they  do  not  relate  to  the  period  of 
the  transfer,  and  are  not  connected  with  it  in  any  way :  Riddle 
V.  Dixon,  2  Pa.  372.     They  cannot  therefore  be  considered. 

The  only  material  part  of  Wilson's  testimony  is  found  in  his 
statement  that  "  Jacob  Young  told  me  the  same  that  Mr.  Nise- 
wander  did ;  that  he,  Mr.  Nisewander,  had  left  $1,000  in  the 
land."  Standing  by  itself  this  admission  of  the  nominal  pur- 
chaser would  be  wholly  insuflBcient  to  show  that  any  part  of  the 
purchase  money  had  been  paid  either  by  or  for  Mrs.  Young, 
while  if  we  refer  to  the  testimony  of  the  witness  with  reference 
to  his  conversations  with  Nisewander,  to  get  a  better  under- 
standing of  its  full  import,  we  discover  that  the  admission  was 
made  as  much  as  four  or  five  years  after  the  delivery  of  the 
deed.  He,  the  witness,  says  that  he  knew  nothing  in  regard 
to  the  transaction  until  told  by  Nisewander,  and  **  that  was  in 
1862  or  1853  and  along  there."  This  fact  may  not  be  of  any 
special  significance,  and  yet  it  is  entirely  proper  to  derive  it 
from  the  conversations  with  Nisewander  to  which  reference  is 
made.  But  beyond  this  we  cannot  go,  in  any  attempt  to  dis- 
cover from  Nisewander's  conversation  what  Young  told  the 
witness.  He  does  not  say  that  he  told  him  all  that  Nisewander 
told  him  concerning  the  transaction.  His  language  is,  ^^  Young 
told  me  the  same  that  Mr.  Nisewander  did,  that  he,  Mr.  Nise- 
wander, had  left  $1,000  in  the  land."  The  evident  meaning  of 
this  is,  that  what  Young  told  him  was  simply  that  Nisewan- 
der had  left  $1,000  in  the  land,  a  fact  which  he  had  previously 
learned  from  the  grantor  himself.  It  neither  expresses  nor  im- 
plies anything  beyond  this.  And  what  does  such  an  admission 
signify?  How  did  the  grantor  leave  the  $1,000  in  the  land? 
for  whose  benefit?  on  what  terms  ?  Whether  as  a  gift,  or  loan, 
or  debt  to  be  secured  for  his  own  benefit  or  another,  does  not 
appear,  and  it  might  be  either. 

Very  much  of  the  testimony  of  John  H.  Nisewander,  the 
only  other  witness,  is  objectionable  for  like  reasons  and  should 
have  been  excluded.  This  witness  was  not  present  at  the  trans- 
action, never  saw  the  deed,  did  not  see  it  executed  or  delivered, 
and,  so  far  as  the  evidence  discloses,  was  never  present  at  any 
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of  the  interviews  which  led  up  to  the  conveyance.  What  he 
knows  about  the  matter  he  learned  from  his  father,  the  grantor, 
his  mother  and  Mi's.  Young.  He  does  not  even  intimate  that 
he  ever  had  any  conversation  with  Jacob  Young,  the  nominal 
grantee,  on  the  subject,  unless  where  he  says  that  "  $1,000  or 
more  was  left  in  the  farm  as  her  (Mrs.  Young's)  share,  and  the 
same  was  with  the  consent  of  said  Jacob  Young."  He  does 
not  say  from  whom  he  learned  of  Young's  assent,  whether  from 
Young  himself,  or  from  his  father,  mother  or  sister.  It  is  cei^ 
tainly  just  as  reasonable,  and  far  more  so  in  view  of  his  earlier 
statement,  to  infer  that  he  learned  it  from  one  of  the  latter,  as 
it  would  be  to  conclude  that  Jacob  Young  had  so  told  him. 
An  impoitant  fact  like  this  should  not  be  left  to  inference. 
He  nowhere  speaks  of  any  conversation  he  had  with  Young, 
but,  on  the  other  hand,  does  say  that  what  he  knows  about  the 
matter  he  learned  from  his  father  and  mother  and  sister.  It 
would  be  most  unsafe  to  give  to  this  assertion  of  Young's  as- 
sent the  force  and  weight  of  an  admission  coming  from  the 
party  himself.  If  coming  from  any  other  than  the  party  him- 
self, of  course  it  is  hearsay  and  therefore  unimportant. 

It  is  beyond  question  that  the  declarations  of  the  mother 
could  prejudice  no  one  in  this  controversy,  and,  so  far  as  the 
witness's  knowledge  is  derived  from  her,  it  is  not  worth  con- 
sidering. Nor  is  any  greater  weight  to  be  attached  to  facts 
which  he  derived  from  his  sister,  Mrs.  Young.  Her  declara- 
tions, if  against  her  interest,  would  be  competent  evidence,  but 
here  they  are  introduced  to  make  for  her  interest.  Whatever 
was  learned  from  her  was  inadmissible  from  any  and  every 
standpoint.  This  leaves,  as  the  sole  source  of  the  witness's  in- 
formation, John  Nisewander,  the  grantor,  and  it  results  that 
Mrs.  Young's  claim  rests  upon  no  other  support  than  the  state- 
ments made  by  John  Nisewander  in  his  lifetime,  and  the  charge 
contained  in  his  book  of  advancements  against  his  daughter. 

This  is  not  stating  the  case  too  strongly  against  her.  It  is 
possible  that  the  witness,  John  H.  Nisewander,  derived  his 
knowledge  of  the  facts  from  such  a  source  and  in  such  a  way 
as  to  make  his  testimony  admissible  and  forceful  as  well.  But 
the  mere  possibility  of  this  being  so  can  add  nothing  to  its 
character  or  weight.  The  consideration  to  be  given  to  the  ev- 
idence of  a  witness  depends  upon  his  means  of  information. 
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In  his  examination  in  chief,  the  witness,  in  speaking  to  the 
main  fact,  says,  "  I  know  and  was  told  by  my  father  and  mother 
and  Ann.  Young."  The  plain  meaning  of  this  is  that  he  knows 
the  fact  because  he  was  told  it  by  the  persons  named.  He  dis- 
closes no  other  source  of  information  whatever.  Coming, 
then,  as  hearsay  from  John  Nisewander,  the  testimony  of  the 
witness  is  entitled  to  but  little  consideration  or  weight. 

Had  the  ground  been  laid  by  giving  prima  facie  evidence  io 
establish  the  trust,  it  is  possible  that  declarations  of  the  grantor 
before  and  after  the  conveyance  would  be  competent  as  corrob- 
orative evidence;  but  here  they  are  offered  to  establish  the 
prima  facie  case  in  the  first  instance.  Giving  to  them  all  the 
weight  they  are  entitled  to,  and  considering  in  connection 
therewith  the  only  outside  circumstance  offered  in  support  pf 
Mrs.  Young's  claim,  viz. :  the  advancement  charged  against  her, 
the  evidence  falls  short  of  its  purpose.  It  is  not  upon  such  un- 
certain and  ambiguous  evidence  as  this  that  resulting  trusts 
are  to  be  established.  The  rule  requires  evidence  full,  clear 
and  convincing,  and  very  properly  so. 

Here  we  have  a  transaction  which  took  place  nearly  forty 
years  ago.  Upon  the  face  of  the  conveyance  a  title  to  the  entire 
interest  in  the  land  was  intended.  The  evidence  to  contradict  it 
is  wholly  parol.  During  all  the  intervening  period,  nothing 
whatever  was  done  to  compel  an  execution  of  the  trust,  if  any 
existed,  nor  was  any  attempt  made  to  perpetuate  the  evidence  to 
establish  it  if  denied.  If  the  deed  to  Jacob  Young  was  not  what 
it  purported  to  be,  is  it  any  hardship  to  require  of  the  party  who 
would  gainsay  it,  clear  and  convincing  evidence  of  her  claim, 
after  she  has  allowed  foiliy  years  to  go  by  without  an  effort  on 
her  pai't  to  protect  herself?  The  rule  has  abundant  reason  to 
sustain  it,  and  the  case  we  are  considering  is  a  very  proper  oae 
for  its  application.  In  our  judgment  the  evidence  is  insuffi- 
cient to  establish  the  claim  set  up  by  Mi-s.  Young,  and  the  ex- 
ceptions to  so  much  of  the  auditor's  report  as  allows  it,  are 
therefore  sustained. 

In  the  view  we  have  taken  of  this  case  it  is  unnecessary  to 
consider  the  other  questions  raised  upon  the  argument  of  the 
case,  viz. :  whether,  the  facts  being  established,  the  trust  created 
was  express  or  resulting,  and  how  the  transaction  was  effected 
by  the  fact  that  it  occurred  before  the  passage  of  the  married 
woman's  act  of  1848. 
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The  other  exceptions  not  heretofore  noted  to  the  auditor's 
report  are  overruled.  The  report  is  referred  back  to  the  audi- 
tor to  reform  the  distribution  in  accordance  with  this  opinion. 

A  second  report  of  the  auditor  in  accordance  with  the  fore- 
going opinion,  having  been  filed,  was  confirmed  by  the  court 
and  distribution  ordered;  whereupon  the  claimant  took  this 
appeal,  specifying  that  the  court  erred  in  sustaining  the  excep- 
tions to  the  auditor's  first  report,  in  holding  that  the  claimant 
was  not  entitled  to  the  share  of  the  fund  claimed  by  her,  and 
in  confirming  the  auditor^s  second  report. 

Mr.  W.  U.  Brewer  and  Mr.  0.  0.  Bowers  (with  them  Mr.  B. 

F.  Winger^^  for  the  appellant. 

After  discussing  the  evidence,  counsel  cited:  Rupp's  App., 
100  Pa.  531 ;  Feig  v.  Meyers,  102  Pa.  10 ;  Hoover  v.  Hoover, 
20  W.  N.  538 ;  Darlington's  App.,  86  Pa.  612  ;  Henderson  v. 
Maclay,  6  Cent.  R.  225 ;  Harrold  v.  Lane,  63  Pa.  268 ;  German 
V.  Gabbald,  3  Binn.  302;  Bigley  v.  Jones,  114  Pa.  610;  Peif- 
fer  V.  Ly tie,  68  Pa.  386 ;  Beck  v.  Graybill,  28  Pa.  71. 

Mr.  William  Alexander^  (with  him  Mr.  H.  Q-ehr  and  Mr.  A, 

G.  McLanaharh^  Jr.^^  for  the  appellees. 

Counsel  cited :  Cross's  App.,  97  Pa.  471 ;  Nixon's  App.,  63 
Pa.  279 ;  Kline's  App.,  39  Pa.  463 ;  O'Hara  v.  Dilworth,  72 
Pa.  397 ;  Buchanan  v.  Streeper,  11  W.  N.  434;  1  W.  &  T., 
Lead.  C.  in  Eq.,  354 ;  Fox  v.  Lyon,  38  Pa.  474 ;  McCall  v. 
Webb,  88  Pa.  164. 

Peb  Curiam: 

We  adopt  as  the  opinion  of  this  court  the  opinion  of  the 
learned  judge  of  the  court  below,  so  far  as  it  regards  the  claim 
of  the  appellant. 

The  decree  is  affirmed,  and  the  appeal  dismissed 
at  the  cost  of  the  appellant. 
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L.  C.  KELLY  V.  L.  McGEHEE  ET^  AL. 

APPEAL  BY  DEPENDANTS  PBOM  THE  OOTJBT  OP  COMMON  PLEAS 
OP  PULTON  COUNTY* 

Argued  June  2, 1800— Decided  October  6,  1890. 

(a)  A  mechanics*  lien  against  L.  McG.,  "owner  or  reputed  owner** and 
'*  C.  McG.,  her  husband,"  averred  that  the  materials  were  furnished 
with  her ''knowledge  and  consent,  ....  at  her  request  and  the  request 
of  her  said  husband,  for  the  improvement  of  her  separate  estate,  .  .  .  .for 
and  about  the  erection  and  construction  and  upon  the  credit  of  the  build- 
ing," etc. 

(b)  It  also  aven'ed  that  she  was  the  owner  of  the  building  and  of  the  ground 
on  which  it  was  erected,  and  that  the  materials  *'  so  furnished  were  ac- 
tually applied  to  the  improvement  of  L.  McG.*s  separate  estate,  and  were 
necessary  for  the  use  and  enjoyment  of  her  separate  property : " 

1.  The  said  claim  contained,  either  in  express  tenns  or  by  necessary  im- 
plication, all  the  averments  that  were  essential  to  a  valid  mechanics*  lien 
against  the  estate  of  a  married  woman ;  and,  therefore,  there  was  no 
error  in  discharging  a  rule  to  show  cause  why  the  lien  should  not  be 
stricken  off:  Einstein  v.  Jamison,  95  Pa.  403. 

2.  On  the  trial  of  the  issue  in  a  scire  facias  upon  such  lien,  while  there  was 
evidence  tending  to  sustain  the  averments  of  the  plaintiff*s  claim,  yet, 
there  being  evidence  in  denial  thereof,  it  was  clearly  the  province  of  the 
jury,  and  not  of  the  court,  to  consider  the  testimony  and  determine  the 
facts. 

Before  Paxson,  C.  J.,  Stbbrbtt,  Green,  Clabk,  Wil- 
LLA3IS,  McCollum  and  Mitchell,  JJ. 

No.  7  May  Term  1890,  Sup.  Ct. ;  court  below,  No.  181  Jan- 
uary Term  1888,  C.  P. 

On  January  8, 1887,  L.  C.  Kelly  entered  against "  Laura  Mc- 
Gehee,  owner  or  reputed  owner,  and  Charles  McGehee,  her  hus- 
band, and  John  A.  Snyder,  contractor,  defendants,"  a  mechanics' 
lien  in  the  following  form : 

"  L.  C.  Kelly,  above  named,  hereby  files  his  claim  or  state- 
ment of  demand  for  seventy-five  dollars  for  materials  to  wit : 
No.  2  white  pine  shingles,  furnished  said  John  A.  Snyder,  con- 
tractor, within  six  months  last  past,  and  against  the  building 
and  the  ground  covered  thereby  and  so  much  other  ground  im- 
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mediately  adjacent  thereto  and  belonging  to  the  said  Laura  Mc- 
Gehee,  owner  or  reputed  owner,  as  may  be  necessary  for  the 
ordinary  and  useful  purposes  of  the  same,  and  sets  forth  as  fol- 
lows, to  wit : 

"1.  The  name  of  the  party  claimant  is  L.  C.  Kelly.  The 
name  of  the  owner  or  reputed  owner  is  Laura  McGehee.  The 
name  of  the  contractor,  at  whose  instance  and  request  the  work 
was  done  and  materials  furnished,  is  John  A.  Snyder. 

"2.  The  amount  claimed  to  be  due  is  seventy-five  dollars  for 
20,000  white  pine  No.  2  shingles,  at  $8.75  per  1000,  furnished 
to  contractor  with  the  knowledge  and  consent  of  said  Laura 
McGehee,  at  her  request  and  the  request  of  her  said  husband, 
for  the  improvement  of  her  separate  estate,  within  six  months 
last  past,  for  and  about  the  erection  and  construction  and  upon 
the  credit  of  the  building  hereinafter  described,  the  particular 
items,  amounts  and  dates  when  said  materials  were  furnished, 
being  specifically  set  out  in  the  bill  hereto  annexed  and  made 
part  of  this  claim. 

"  3.  The  said  building  is  located  on  a  lot  or  piece  of  ground 

situate The  said  materials,  so  furnished,  were  actually 

applied  to  the  improvement  of  said  Laura  McGehee's  separate 
estate,  and  were  necessary  for  the  use  and  enjoyment  of  her 
separate  property. 

"Witness  the  hand  of  the  said  L.  C.  Kelly,"  etc. 

On  December  27,  1887,  the  plaintiff  issued  a  scire  facias  on 
said  lien  ;  and,  on  March  28, 1888,  Laura  McGehee  presented 
her  petition,  alleging  in  substance  that  at  the  time  said  lien  was 
filed  she  was  a  married  woman,  and  that  the  lien  was  defective 
and  void  because  it  did  not  allege  that  she  was  a  married  woman 
when  the  materials  were  furnished  and  that  she  was  such  when 
the  lien  was  filed ;  nor  did  it  allege  that  the  goods  were  sold 
and  delivered  to  her  upon  her  order  and  contract,  that  she  was 
the  owner  of  the  land  on  which  the  building  was  erected  and  had 
a  separate  estate  therein ;  nor,  that  the  materials  were  furnished 
for  the  improvement  of  her  separate  estate ;  said  claim  or  lien 
failing  wholly  to  state  the  kind  of  a  building  erected.  Where- 
upon, a  rule  was  granted  to  show  cause  why  the  lien  should  not 
be  stricken  off. 

On  June  22, 1888,  the  court,  citing  Forrester  v.  Preston,  2 
Pittsb.  298,  discharged  the  rule  above-mentioned,  at  the  costs 
of  the  petitioner ;  exception.^ 
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The  scire  facias  was  then  put  at  issue  upon  special  pleas  filed 
by  the  defendants,  averring  (1)  the  coverture  of  Laura  McGe- 
hee ;  (2)  that  the  materials  set  out  in  the  plaintiffs  claim  were 
not  furnished  upon  her  order  and  contract  and  by  her  authori- 
ty and  with  her  consent ;  and  (8)  that  the  claim  was  defective 
in  that  it  failed  to  charge  that  the  alleged  improvement  was  a 
building  necessary  for  the  preservation  and  convenient  use  and 
enjoyment  of  her  separate  estate,  that  the  materials  therefor 
were  furnished  upon  her  order  and  contract,  upon  the  credit 
of  her  separate  estate  and  building,  and  that  the  same  were  ac- 
tually used  .therein. 

At  the  trial  on  October  11,  1889,  evidence  was  adduced 
tending  to  support  the  claim  of  the  plaintiff.  In  the  defend- 
ant's case,  with  evidence  in  support  of  the  averments  of  the 
pleas  filed,  it  was  shown,  inter  alia,  that  the  building  had  been 
erected  by  John  A.  Snyder  for  Charles  McGehee,  under  a  con- 
tract in  writing  dated  January  18, 1886,  for  the  contract  price 
of  11,600. 

At  the  close  of  the  testimony,  the  defendants  requested  the 
court  to  charge : 

1.  Under  all  the  evidence  in  this  case,  there  can  be  no  recov- 
eiy  against  Laura  McGehee ;  her  coverture  is  a  bar  to  such 
recovery.* 

2.  The  plaintiff  was  bound  to  allege  that  Laura  McGehee 
was  a  married  woman  at  the  time  the  materials  were  furnished, 
and  the  lien  contains  no  such  averment,  and  therefore  there 
can  be  no  recovery.* 

8.  It  is  essential  to  the  plaintiff's  case  for  the  plaintiff  to 
show  that  the  materials  were  furnished  to  Laura  McGehee 
upon  her  order  and  contract.  The  evidence  shows  that  John 
A.  Snyder  contracted  with  Charles  McGehee  to  build  the  house, 
and  that  the  materials  were  sold  to  Snyder. 

4.  There  can  be  no  recovery  in  this  case,  because  the  lien 
avers  that  the  materials  were  furnished  upon  the  joint  request 
of  the  husband  and  wife.  This  is  fatal  to  the  claim.  It  must 
be  averred  that  the  materials  were  furnished  upon  the  request 
of  the  wife,  Laura  McGehee,  alone.* 

5.  It  must  be  proved  as  a  fact  that  the  improvement  was  a 
necessary  one.  There  is  no  evidence  upon  this  question  to 
submit  to  the  jury  and  the  defendants  are  entitled  to  the  ver- 
dict* 
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6.  If  the  jury  believe  from  the  evidence  that  John  A.  Snyder 
contracted  with  Charles  McGehee  to  build  the  dwelling-house, 
there  can  be  no  recovery  in  this  case  against  Laura  McGehee.'' 

7.  The  plaintilBf's  own  evidence  shows  that  Snyder  was  his 
partner  shortly  before  the  shingles  were  delivered,  and  that  he 
sold  the  shingles  to  Snyder.  If  the  jury  believe  the  sale  was 
to  Snyder,  or  upon  Snyder's  personal  credit  and  not  upon  the 
credit  of  the  building,  there  can  be  no  recovery  by  the  plaintiff 
in  this  case.* 

8.  There  is  no  evidence  in  this  case  to  show  that  the  materi- 
als were  sold  by  the  plaintiff  upon  the  oredit  of  the  separate 
estate  of  Laura  McGehee,  and  there  can  be  no  recovery  against 
Laura  McGehee.* 

— The  court,  McLean,  P.  J.,  refused  the  foregoing  points, 
and  instructed  the  jury  to  render  a  verdict  for  the  plaintiff.* 

The  jury  having  returned  a  verdict  for  the  plaintiff  for  $89, 
the  defendants  took  this  appeal,  specifying  that  the  court  erred: 

1.  In  not  striking  the  mechanics'  lien  from  the  i-ecord.* 

2.  In  instructing  the  juiy  to  find  for  the  plaintiff.* 
3-9.  In  refusing  the  defendants'  points.*  *®  • 

Mr.  W.  U.  Brewer  (with  him  Mr.  J.  Nelson  Sipes)^  for  the 
appellants. 

As  to  the  refusal  to  strike  off  the  lien,  counsel  cited :  Lloyd 
V.  Hibbs,  81  Pa.  806  ;  Berger  v.  Clark,  79  Pa.  840;  Murray  v. 
Keyes,  85  Pa.  884;  Parke  v.  Kleeber,  87  Pa.  251;  Kuhns  v. 
Tumey,  87  Pa.  497.  That  the  cause  should  have  been  sub- 
mitted to  the  jury :  Gould  v.  McFall,  111  Pa.  66 ;  Guyer  v. 
Harrison,  108  Pa.  480;  McMuUen's  App.,  107  Pa.  90;  Need- 
ham  V.  Woollens,  14  W.  N.  625 ;  Shannon  v.  Shultz,  87  Pa. 
481 ;  Loomis  v.  Fry,  91  Pa.  896. 

Mr.  D.  W.  Howe  (with  him  Mr.  Alex.  Stewart  and  Mr.  John 
A.  Itobinson')y  for  the  appellee. 

Counsel  cited :  (1)  Einstein  v.  Jamison,  96  Pa.  408 ;  Duck 
V.  O'Rourke,  19  W.  N.  497 ;  Forrester  v.  Preston,  2  Pittsb. 
298 :  Presb.  Church  v.  Allison,  10  Pa.  418 ;  Kelly  v.  Brown, 
20  Pa.  446.     (2)  1  Trickett  on  Liens,  §§  68,  71,  72,  74. 

Opinion,  Mr.  Justice  Stbeeett: 

The  claim  in  this  case  contains,  either  in  express  terms  or 
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by  necessary  implication,  all  the  averments  that  are  essential 
to  a  valid  mechanics'  lien  against  the  estate  of  a  married 
woman,  and  hence  there  was  no  error  in  discharging  the  rule 
to  show  cause  why  the  lien  should  not  be  stricken  oflE. 

As  appears  by  the  record,  the  claim  was  filed  against  Laura 
McGehee,  "  owner  or  reputed  owner,"  and  "  Charles  McGehee, 
her  husband,"  and  sets  forth  that  the  shingles  were  furnished 
to  the  contractor  with  her  "  knowledge  and  consent,  ....  at 
her  request  and  the  request  of  her  said  husband,  for  the  im- 
provement of  her  separate  estate,  within  six  months  last  past, 
for  and  about  the  erection  and  construction  and  upon  the 
credit  of  the  building,"  etc.  By  necessary  implication,  this  is 
a  sufficient  averment  that  Laura  McGehee  was  a  married 
woman  when  the  lumber  was  furnished  at  her  request.  It  is 
also  averred  that  she  was  the  owner  of  the  building  and  the 
ground  upon  which  it  was  erected,  and  that  the  shingles  "  so 
furnished  were  actually  applied  to  the  improvement  of  Laura 
McGehee's  separate  estate,  and  were  necessary  for  the  use  and 
enjoyment  of  her  separate  property."  According  to  all  the 
authorities  on  the  subject,  these  and  other  essential  averments 
are  sufficiently  set  forth  in  the  claim,  either  in  express  words 
or  by  necessary  implication.  As  was  said  in  Einstein  v.  Jami- 
son, 95  Pa.  403 :  ^^  If  the  materials  were  furnished  and  used  in 
the  improvement  of  her  property  by  her  directions,  or  with  her 
knowledge  and  assent,  and  were  reasonably  necessary,  and 
there  was  no  agreement  that  her  property  should  not  be  liable 
therefor,  the  law  will  give  a  lien  for  the  value  of  the  mate- 
rials." The  specifications  relating  to  the  refusal  of  the  court 
to  stiike  off  the  lien  are  therefore  not  sustained. 

In  two  of  the  remaining  specifications,  the  subject  of  com- 
plaint is  that,  instead  of  submitting  the.  case  to  the  jury  on 
the  evidence,  the  learned  judge  gave  binding  instructions  to 
find  for  the  plaintiff.  In  that  there  was  error,  for  which  the 
judgment  must  be  reversed.  While  the  evidence  tended  to 
sustain  the  plaintiff's  claim,  it  was  clearly  the  province  of  the 
jury,  and  not  of  the  court,  to  consider  the  testimony  and  de- 
termine the  facts.  The  remaining  specifications  are  not  sus- 
tained. 

Judgment  reversed,  and  a  venire  facias  de  novo 
awarded. 
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APPEAL  BY  DEFENDANT  FBOM  THE  COURT  OF  COMMON  PLEAS 
OF  DAUPHIN  COUNTY. 

Argued  June  2,  1800— Decided  October  6,  1890. 

(a)  A  testator  provided  as  follows:  **I  give  and  bequeath  to  my  son  N. 

K.  O.  my  Monnt  Airy  farm for  his  support,  and  if  he  should 

be  spared  to  have  family,  I  desire  the  above  estate  to  go  to  use  of  his  child- 
ren.** When  the  testator  died,  the  devisee  was  but  ten  years  old,  and  re- 
mained unmarried  and  without  issue : 

1 .  The  word  **  children  "  in  said  will,  was  a  word  of  purchase,  not  of  limita- 
tion ;  and,  therefore,  the  devisee  took  but  a  life-estate.  That  such  was 
the  intention  was  indicated  by  the  words  **  for  his  support : "  Oyster  v. 
Oyster,  100  Pa.  638 ;  and  the  word  *'  desire  ^*  as  employed  in  the  wiU, 
was  not  precatory,  merely,  but  mandatory :  Fox's  App.,  99  Pa.  382. 

2.  The  word  **  children  '*  in  a  will,  is  primarily  and  generally  a  word  of 
purchase ;  and,  while  it  may  be  used  to  signii^  heirs,  or  heirs  of  the  body, 
it  will  not  be  so  construed,  unless  the  testator  has  employed  other  words 
indicative  of  an  intention  to  use  it  as  a  word  of  limitation. 

Before  Paxson,  C.  J.»  Sterrett,  Green,  Clark,  Wil- 
liams, McCoLLUM  and  Mitchell,  JJ. 

No.  8  May  Term  1890,  Sup.  Gt ;  court  below,  No.  827  Jan- 
uary  Term  1890,  C.  P. 

On  November  11, 1889,  a  case  stated  was  filed  wherein  Napo- 
leon K.  Oyster  was  plaintiff  and  Henry  C.  Knull,  defendant, 
showing  as  follows : 

"That  Simon  Oyster,  late  of  Harrisburg,  Dauphin  county, 
Pennsylvania,  died  on  or  about  April  1, 1867,  seised  in  fee  of 
a  large  amount  of  real  estate  situate  in  Dauphin  and  Cumber- 
•  land  counties,  Pennsylvania,  leaving  a  widow,  Margaretta  Oys- 
ter, and  five  children.  By  his  will,  dated  June  14, 1865,  and 
duly  proven  April  6, 1867,  he  devised,  inter  alia,  as  follows,  to 
wit: 

**'4. 1  give  and  bequeath  to  my  second  son.  Napoleon  Kiever 
Oyster,  my  Mount  Airy  farm,  containing  one  hundred  and 
twenty-five  acres  of  land  with  all  the  improvements  thereon  in 
Susquehanna  township,  adjoining  the  city  of  Harrisburg,  with 
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a  three-story  brick  house,  No.  3  in  South  street,  and  lot  thereon, 
for  his  support,  and  if  he  should  be  spared  to  have  family,  I  de- 
sire the  above  estate  to  go  to  use  of  his  children,  and  ten  shares 
of  Harrisburg  Bridge  stock  and  twenty  shares  of  my  Harrisburg 
Bank  for  his  use.' 

"  And  after  devising  another  farm  in  Cumberland  county,  to 
his  son,  Simon  W.  Oyster,  and  one  in  the  same  county  to  his 
daughter,  Ellen  M.  Oyster,  and  eighty-four  acres  of  land  with 
grist  and  saw-mills,  in  the  same  county,  to  his  son  Albert  L. 
Oyster,  he  provided  as  follows : 

*''I  would  request  my  executors  nor  either  of  my  heirs  not  to 
dispose  of  my  farms  as  before  stated  farms  to  Simon  and  Napo- 
leon, my  property  in  Pine  street,  Harrisburg,  and  os  such  I  de- 
sire that  this  as  my  last  Will  and  Testament  may  be  recorded. 
Request  that  these  witnesses  may  prove  same  and  would  wish 
no  change  made  by  either  heirs  or  law  to  same.' 

"  At  the  time  of  the  death  of  Simon  Oyster,  Napoleon  K. 
Oyster  was  a  minor  and  unmarried.  He  is  nov/  thirty-two 
years  old,  but  remains  unmarried,  and  without  children.  The 
ten  acres  of  land  herein  mentioned  have  been  become  part  of 
the  city  of  Harrisburg,  and  lie  in  the  path  of  public  improve- 
ments. 

"  On  September  1, 1889,  Napoleon  K.  Oyster  made  a  contract 
to  convey  ten  acres  of  the  Mount  Airy  farm,  mentioned  in  the 
foregoing  devise  to  him,  by  deed  in  fee-simple  and  clear  of  all 
encumbrances,  to  Harry  C.  Knull,  the  defendant,  the  deed  to  be 
delivered  October  1,  1889.  In  consideration  whereof  the  said 
Harry  C.  Knull  agreed  and  bound  himself  to  pay  the  said  Napo- 
leon K.  Oyster  the  sum  of  $5,000  on  October  1,  1889,  when 
deed  was  to.  be  delivered. 

"  On  October  1,  1889,  Napoleon  K.  Oyster  tendered  a  deed 
in  fee-simple  for  said  ten  acres  of  land  to  the  defendant,  Harry 
C.  Knull.  The  deed  was  executed  by  said  Napoleon  K.  Oyster 
and  Margaretta  Oyster,  widow  of  Simon  Oyster,  deceased,  she, 
having  June  5,  1867,  filed  her  election  not  to  take  under  her 
husband's  will,  but  under  the  intastate  laws  of  the  common- 
wealth, and  she  therefore  joined  in  the  deed  in  order  to  convey 
the  said  ten  acres  of  land  clear  of  her  dower.  The  land  had  no 
other  encumbrance  upon  it. 

"  The  defendant  declined  to  accept  the  deed  thus  tendered. 
Vol.  cxxxvii — 29 
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and  refused  to  pay  the  said  sum  of  $5,000  then  payable  under 
the  agreement,  alleging  that  under  the  will  of  Simon  Oyster, 
deceased,  the  fee-simple  in  said  ten  acres  of  land  did  not  pass 
to  Napoleon  K.  Oj'ster,  the  plaintiff.  The  agreement  and  deed 
are  made  parts  of  this  case. 

"  Should  the  court  be  of  opinion  that  Napoleon  K.  Oyster 
took  an  estate  in  fee-simple  in  the  Mount  Airy  farm,  of  which 
the  ten  acres  herein  mentioned,  are  part,  under  the  will  of  Si- 
mon Oyster,  deceased,  then  judgment  to  be  entered  for  the 
sum  of  $5,000,  with  interest  from  October  1, 1889,  in  favor  of 
the  plaintiff  and  against  the  defendant ;  but  if  the  court  should 
be  of  a  contrary  opinion,  then  judgment  to  be  entered  in  favor 
of  the  defendant." 

After  argument  of  the  case  stated,  Simonton,  P.  J.,  filed  the 
following  opinion : 

This  is  one  of  a  class  of  cases  that  occur  from  time  to  time, 
the  law  of  which  can  be  settled  only  when  it  has  been  decided 
by  the  court  of  last  resort.  As  was  said  by  Shabswood,  C. 
J.,  in  Fox's  App.,  99  Pa.  886,  "  every  will  is  to  be  construed 
from  its  four  comers,  to  arrive  at  the  true  intention  of  the 
testator.  Decisions  from  other  wills  may  assist,  but  cannot 
control  the  construction." 

The  terms  in  which  the  testator  has  expressed  his  intention, 
in  the  will  before  us,  are  fairly  susceptible  of  either  of  two 
different  legal  constructions.  They  can  be  held  to  give  the 
plaintiff,  the  first  taker,  a  life-estate,  with  remainder  over  to  his 
children,  if  any ;  or  to  give  him  the  fee,  coupled  with  a  desire 
that  he  leave  the  estate  at  his  death  to  his  children,  if  he  should 
leave  any  surviving  him.  We  think  it  probable  that  neither 
of  these  constructions  would  express  the  actual  intention  which 
was  in  the  mind  of  the  testator.  We  believe  that  if  he  had 
been  questioned  so  as  to  bring  out  the  exact  thought  it  would 
have  been  this :  That  he  intended  the  estate  to  go  to  the  plaint- 
iff, and,  if  he  had  children  living  when  he  died,  then  the  estate 
to  go  to  them ;  but  if  he  had  no  children  then  he  could  dispose 
of  it  as  he  saw  fit.  This,  we  think,  is  what  the  testator  would 
have  said  was  his  intention.  Translated  into  legal  terminology, 
it  would  be  that  the  plaintiff  was  to  take  a  life-estate  if  he  had 
children  surviving  at  his  death ;  if  not,  he  was  to  take  a  fee. 
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But  such  a  dual,  disjunctive,  contingent,  intention  cannot  be 
recognized  by  the  law.  The  will  must  be  read  as  of  the  date 
of  the  testator's  death,  and  we  must  determine  whether  the 
plaintiff  did  or  did  not  take  the  fee,  without  waiting  for  the 
contingency  of  his  having  children  to  be  determined.  We 
must  interpret  the  will  so  as  to  effect  the  general  intent  of  the 
testator :  Jauretche  v.  Proctor,  48  Pa.  472. 

We  have  no  difficulty  in  determining  that  the  testator  used 
the  word  children  in  its  ordinary  sense  as  a  word  of  purchase, 
and  not  in  the  sense  of  heirs  generally.  True,  he  uses  ^^  heirs  " 
and  "children ''  interchangeably,  but  by  both  he  means  "  child- 
ren." Nor  can  any  binding  effect  be  given  to  the  request  to 
his  heirs  not  to  dispose  of  his  farms.  If  the  fee  was  devised, 
they  could  dispose  of  them  or  not  as  they  chose. 

But  we  do  not  think  anything  is  to  be  gained  by  a  further 
discussion  of  the  case.  In  view  of  the  evident  fact  that  the 
object  of  this  proceeding  is  to  settle  the  title  to  the  land  in 
question,  and  that  this  can  be  done  by  the  court  of  last  resort, 
only,  we  content  ourselves  with  deciding  according  to  our  best 
ju^ment,  that  the  general  intent  of  the  testator  was  that  the 
fee  should  vest  in  the  plaintiff,  and  that  any  particular  intent 
he  may  have  had,  inconsistent  with  this,  must  give  way ;  and 
we,  therefore,  direct  judgment  to  be  entered  in  favor  of  plaint- 
iff and  against  defendant  for  the  sum  of  $5,000,  with  interest 
from  October  1, 1889,  on  the  case  stated. 

— Thereupon  the  defendant  took  this  appeal,  assigning  the 
order  directing  judgment  to  be  entered  for  the  plaintiff,  for 
error. 

Mr.  H.  M.  Chraydon^  for  the  appellant. 

Counsel  cited:  Cote  v.  VonBonnhorst,  41  Pa.  248;  Keim's 
App.,  126  Pa.  480  ,•  Fox's  App.,  99  Pa.  882 ;  Oyster  v.  Oyster, 
100  Pa.  588. 

Mr.  B.  F.  JEtter^  for  the  appellee. 

Counsel  cited :  Haldeman  v.  Haldeman,  40  Pa.  85 ;  Guth- 
rie's App.,  87  Pa.  9 ;  Williams  v.  Leech,  28  Pa.  94 ;  Taylor  v. 
Taylor,  63  Pa.  488;  Homet  v.  Bacon,  126  Pa.  181;  Karker^s 
App.,  60  Pa.  141 ;  Beck's  App.,  46  Pa.  627;  Smith's  App.,  28 
Pa.  9 ;  Passmore's  App.,   28  Pa.  881 ;  Rewalt  v.  Ulrich,  28 
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Pa.  888 ;  Braden  v.  Cannon,  1  Gr.  60 ;  Fulton  v.  Fulton,  2 
Gr.  28;  Burt  v.Herron,  66  Pa.  402;  Pennock's  Est.,  20  Pa. 
268 ;  Jauretche  v.  Proctor,  48  Pa.  470 ;  Dodson  v.  Ball,  60 
Pa.  600. 

Opinion,  Mr.  Justice  Stbbrett: 

The  only  question  presented  in  this  case  stated  is  whether 
the  plaintiff,  under  his  father's  will,  took  a  freehold  of  inheri- 
tance or  only  a  life-estate  in  the  Mount  Airy  farm. 

It  appears  that  in  June,  1865,  the  testator,  Simon  Oyster, 
made  his  will,  and  in  less  than  two  years  thereafter  died  seised 
of  certain  real  estate,  leaving  to  survive  him  a  widow,  Marga- 
retta  Oyster,  and  five  chQdren,  one  of  whom,  the  plaintiff, 
then  about  ten  yeai-s  old,  has  ever  since  remained  unmarried 
and  without  children.  The  operative  clause  of  his  will  is  as 
follows : 

"  4.  I  give  and  bequeath  to  my  son  Napoleon  Kiever  Oyster 
my  Mount  Airy  farm,  containing  one  hundred  and  twenty- 
five  acres  of  land  with  all  the  improvements  thereon  in  Susque- 
hanna township,  adjoining  the  city  of  Harrisburg,  with  a  three- 
story  brick  house,  No.  3  in  South  street  and  lot  thereon,  for  his 
support,  and  if  he  should  be  spared  to  have  family,  I  desire  the 
above  estate  to  go  to  use  of  his  children  and  ten  shares  of  Har- 
risburg Bridge  stock  and  twenty  shares  of  my  Harrisburg 
Bank  for  his  use." 

The  learned  president  of  the  Common  Pleas  came  to  the 
conclusion  that  the  testator's  general  intention  was  to  give  the 
plaintiff  an  estate  in  fee,  and  he  accordingly  entered  judgment 
on  the  case  stated  in  his  favor.  In  so  doing  we  think  there 
was  error.  It  cannot  be  seriously  doubted  that  the  word 
*'  children,"  in  the  clause  above  quoted,  was  used  by  the  tes- 
tator as  a  word  of  purchase,  and  not  of  limitation.  That  word 
in  a  will  is  primarily  and  generally  a  word  of  purchase ;  and, 
while  it  may  be  used  to  signify  ''heirs,"  or  "heirs  of  the  body^" 
it  will  not  be  so  construed,  unless  the  testator  has  employed 
other  words  indicative  of  an  intention  to  use  it  as  a  word  of 
limitation.  There  appears  to  be  nothing  in  the  wDl  to  indicate 
any  such  intention.  The  testator,  it  is  true,  used  the  words 
"  heii-s  "  and  "  children  "  interchangeably,  but  in  doing  so  he 
evidently  in  each  case  meant  "  children."     Nor  can  anything 
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be  predicated  of  the  facts  that  plaintiff  was  only  ten  years  of 
age  when  his  father  died,  and  has  since  remained  unmarried 
and  childless :  Cote  v.  VonBonnhorst,  41  Pa.  243. 

The  testator  gave  his  Mount  Airy  farm,  etc.,  to  plaintiff 
"  for  his  support,"  thereby  indicating  that  a  life-estate  was  in- 
tended ;  and  then  declares,  **  if  he  should  be  spared  to  have 
family,  I  desire  the  above  estate  to  go  to  use  of  his  children." 
The  word  "desire,"  thus  employed  by  the  testator,  is  not 
merely  precatory.  It  is  as  mandatory  as  if  the  words  "  I  will," 
or  "  I  order  and  direct,"  had  been  used :  Fox's  App.,  99  Pa. 
882.  Under  another  clause  in  the  same  will  the  question  here- 
tofore arose  whether  the  devisee  therein  took  an  estate  in  fee 
or  for  life  only.  In  an  opinion  by  the  present  Chief  Justice, 
this  court  held  that  the  devise  to  the  first  taker  was  for  life 
only :  Oyster  v.  Oyster,  100  Pa.  638.  The  phraseology  of  that 
clause  differs  from  that  of  the  one  now  under  consideration, 
but  while  that  is  so,  and  the  language  of  the  former  is  stronger 
than  that  of  the  latter,  the  difference  appears  to  be  in  phrase- 
ology rather  than  in  meaning. 

As  already  stated,  the  words  "  I  desire,"  etc.,  as  employed 
by  the  testator,  are  equivalent  to  the  words  "I  will  and  di- 
rect." The  clause  in  question  may  then  be  read  thus,  "  I  will 
that  the  above  estate  shall  go  to  the  use  of  his  children." 
Coupling  that  with  the  preceding  words  of  same  clause,  "  for 
his  support,"  the  interest  of  plaintiff  as  first  taker  would  ap- 
pear to  be  limited  to  a  life-estate.  While  it  cannot  be  said 
that  the  construction  we  have  adopted  is  entirely  free  from 
doubt,  we  are  of  opinion  that  judgment  on  the  case  stated 
should  be  entered  in  favor  of  defendant. 

Judgment  reversed,  and  judgment  on  the  case 
stated  is  now  entered  in  favor  of  the  defendant. 
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\%^  ESTATE  OF  JAMES  D.  SCOTT,  DECEASED. 

137  4Ml 
182  873 
~~  APPEAL  BY  WM.  H.  SCOTT  BT  AL.  FROM  THE  OBPHANS*  COXJET 

OF  FBANKLIN  COUNTY. 

Argued  June  2, 1800— Decided  October  6, 1890. 

1.  On  the  distribution  of  the  estate  of  a  decedent,  the  fund  embracing  the 
proceeds  of  real  estate  sold  by  the  administrators  under  the  order  of  the 
Orphans^  Court  in  partition,  the  share  of  a  married  daughter  dying  af- 
ter the  confirmation  of  the  sale,  delivery  of  the  deed,  and  before  distri- 
bution, is  personalty. 

2.  Such  share  is  distributable  to  the  administrator  of  the  deceased  daugh- 
ter, and  he  being  her  husband,  is  nevertheless  not  required  to  give  se- 
curity, under  §  48,  act  of  March  29,  1832,  P.  L.  205,  for  the  payment  of 
the  principal  thereof,  at  his  death,  to  the  heirs  at  law  of  his  deceased 
wife. 

Before  Paxson,  C.  J.,  Sterbett,  Green,  Claek,  Wil- 
liams, McCoLLUM  and  Mitchell,  JJ. 

No.  10  May  Term  1890,  Sup.  Ct.;  court  below,  number  and 
term  not  given. 

On  March  26, 1889,  William  H.  Scott  and  William  M.  Kauf- 
man filed  the  account  of  their  settlement  of  the  estate  of  James 
D.  Scott,  deceased,  which  account  after  confirmation  was  re- 
ferred to  Mr.  Walter  K.  Sharpe^  as  auditor  to  report  a  distri- 
bution. 

The  auditor  subsequently  reported,  finding  as  facts  that 
James  D.  Scott  died  resident  at  Chambersburg  on  January  18, 
1887,  intestate,  leaving  to  survive  him  a  widow  and  four  chil- 
dren, to  wit,  William  H.,  George  W.,  Mary  C,  intermarried 
with  William  M.  Kaufman,  and  Clara  Scott.  Letters  of  ad- 
ministration upon  his  estate  were  granted  to  the  accountants 
on  January  27, 1887.  On  May  10, 1887,  upon  the  petition  of 
the  heirs,  proceedings  in  partition  of  the  real  estate  of  the  de- 
ceased were  begun  in  the  Orphans'  Court,  and  so  proceeded  in 
that  sales  thereof  were  made  by  the  administrators,  as  trustees, 
which  sales  were  all  confirmed  on  October  25, 1887,  and  the 
administratoi-s  directed  to  make  deeds  to  the  purchasers.  On 
November  3, 1887,  Clara  Scott  was  married  to  Alexander  Linn, 
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and  on  various  dates  between  November  4, 1887,  and  April  2, 
1888,  the  deeds  for  the  real  estate  sold  were  all  delivered  by 
the  administrators  to  the, purchasers,  each  deed  containing  a 
charge  protective  of  the  statutory  interest  of  the  widow,  who 
at  the  date  of  the  distribution  by  the  auditor  was  still  living. 
Mrs.  Clara  Scott  Linn  died  on  April  3, 1888,  intestate  and  with- 
out issue,  and  letters  of  administration  upon  her  estate  were 
granted  to  Alexander  Linn,  her  husband.  The  account  adju- 
dicated embraced  both  the  personal  and  the  proceeds  of  the 
real  estate  of  the  decedent,  but  the  pei*sonal  estate  was  ex- 
hausted by  the  payment  of  the  debts  and  the  expenses  of  settle- 
ment of  the  estate.  No  claim  was  made  that  there  were  debts 
held  against  the  estate  of  Mrs.  Linn. 

Upon  the  foregoing  facts,  considering  §  48,  act  of  March  29, 
1832,  P.  L.  205 ;  §  9,  act  of  April  11, 1848,  P.  L.  637  ;  Kann's 
Est.,  69  Pa.  224 ;  Biggert's  Est.,  20  Pa.  17  ;  Nissley  v.  Heisey, 
78  Pa.  418 ;  Wentz's  App.,  126  Pa.  541 ;  Hay's  App.,  52  Pa. 
450,  the  auditor  concluded  as  matter  of  law : 

7.  That  one  fourth  of  the  net  balance  for  distribution  was 
distributable  to  Alexander  Linn,  administi-ator  of  Clara  Scott 
Linn.^ 

8.  That  Alexander  Linn,  the  husband  and  administrator  of 
Clara  Scott  Linn,  was  entitled  to  the  whole  of  her  share,  not 
only  as  her  administrator,  but  absolutely  in  his  own  right  as 
her  husband,  it  descending  to  him  under  §  9,  act  of  April  11, 
1848,  P.  L.  637.« 

The  auditor  thereupon  reported  a  distribution  accordingly. 

To  said  report,  the  other  distributees  filed  exceptions,  alleg- 
ing that  the  auditor  erred : 

4,  5.  In  his  said  conclusions  of  law.*  * 

6.  He  should  have  awarded  the  share  of  Clara  Scott  Linn, 
deceased,  to  Alexander  Linn  for  life,  and  at  her  death  the  prin- 
cipal sum  to  the  heirs  at  law  of  said  Mrs.  Linn.^ 

After  argument,  Sadlbe,  P.  J.,  citing  Barley  v.  Zeigler,  16 
W.  N.  218,  and  Wentz's  App.,  126  Pa.  541,  dismissed  the  ex- 
ceptions  filed,  confirmed  the  auditor's  report,  and  entered  a 
decree  of  distribution  in  accordance  therewith.* 

Thereupon  the  exceptants  took  this  appeal,  specifying  that 
the  court  erred : 
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1-3.  In  dismissing  the  exceptions  filed.*  *®  ' 
4.  In  the  decree  confirming  the  report,  etc.* 

Mr.  D,  W.  Howe  and  Mr.  Alex.  Stewart^  for  the  appellants. 

That  Mrs.  Linn's  share  should  have  been  treated  as  real  es- 
tate, and  as  such  distributed  to  her  heirs,  and  not  to  her  ad- 
ministrator or  husband  as  personalty,  because,  under  the 
circumstances,  the  transmission  from  Mrs.  Linn  was  the  first 
transmission,  counsel  cited :  Biggert's  Est.,  20  Pa.  17 ;  §  48, 
act  of  March  29,  1832,  P.  L.  205;  Hay's  App.,  52  Pa.  449; 
Beyer  v.  Reesor,  5  W.  &  S.  501 ;  Gutshall  v.  Goodyear,  107 
Pa.  123 ;  §  1,  act  of  March  27,  1865,  P.  L.  45 ;  §  1,  act  of  April 
13, 1869,  P.  L.  28 ;  Brooks  v.  Smyser,  48  Pa.  86 ;  Robinson's 
App.,  62  Pa.  213,  217;  Kann's  Est.,  69  Pa.  224;  Dyer  v. 
Cornell,  4  Pa.  363. 

Mr.  W.  U.  Brewer^  for  the  appellee. 

That  Mrs.  Linn's  share  was  personalty  at  the  time  of  her 
death,  counsel  cited :  Biggert's  Est.,  20  Pa.  17 ;  Bigley  v. 
Jones,  114  Pa.  510 ;  Wentz's  App.,  126  Pa.  541 ;  Spangler's 
App.,  24  Pa.  424;  Nissley  v.  Heisey,  78  Pa.  418;  Barley  v. 
Zeigler,  16  W.  N.  218 ;  Sayers's  App.,  79  Pa.  428 ;  Grider  v. 
McClay,  11  S.  &  R.  224. 

Per  Curiam  : 

When  Clara  Scott  Lynn  died,  the  real  estate  which  she  in- 
herited from  her  father  had  been  sold  under  proceedings  in 
partition,  the  deeds  had  been  made  to  the  respective  purchasers 
thereof,  and  the  contention  now  is  whether  the  purchase  money 
for  said  real  estate  shall  be  paid  to  her  administrator,  who  is 
her  husband,  or  to  her  heirs  at  law.  The  auditor  and  the  court 
below  awarded  it  to  her  administrator,  upon  the  ground  that 
it  was  personalty ;  the  appellees  contend  that  it  should  have 
been  distributed  to  them  as  the  heirs  at  law  of  Clara,  because 
it  was  real  estate. 

I  presume  no  one  will  contend  that  if  Clara  had  sold  her 
undivided  interest  in  her  father's  real  estate  at  private  sale, 
and  taken  a  bond  and  mortgage  for  the  purchase  money, 
the  bond  and  mortgage  thus  taken  would  have  been  real 
estate.     Does  it  make  any  difference  that  her  interest  was 
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sold  under  proceedings  in  partition  ?  Granted  that,  as  to  the 
proceeds  of  the  sale  under  the  partition,  they  descended  or  were 
distributed  as  realty ;  that  Clara  took  or  was  entitled  to  take 
the  same  as  realty ;  yet,  in  her  hands,  the  same  became  per- 
sonal estate,  and  those  who  take  by  descent  from  her  take  it 
as  money.  It  was  said  by  our  Brother  Mitchell  in  Wentz's 
App.,  126  Pa.  641 :  '*  It  is  not  uncommon  to  say  that  the  pro- 
ceeds of  real  estate  remain  realty,  but  the  expi*ession  is  not  ac- 
cui*ate.  The  money  never  is  real  estate,  in  law  any  more  than 
in  fact,  but  for  certain  purposes,  and  within  certain  limits,  it  is 
treated  as  if  it  was  real  estate.  The  purpose  is  to  preserve  the 
inheritable  quality  of  the  estate,  so  that  the  title  may  not  be 
diverted  from  the  previous  owner,  and  the  limit  is  the  first 
devolution."     This  is  settled  law. 

The  first  devolution  here  was  to  Clara  Linn.  In  the  distri- 
bution of  the  estate  of  her  father,  James  D.  Scott,  the  money 
derived  from  the  sale  of  his  real  estate  must  be  distributed  to 
his  children  as  real  estate,  not  as  money ;  that  is  to  say,  they 
take  the  money  as  they  would  take  the  land.  This  was  the 
first  devolution.  But  in  the  hands  of  Clara,  it  was  as  clearly 
money  as  if  it  had  been  sold  by  her  at  private  sale,  send  her  ad- 
ministrator is  entitled  to  the  money.  The  act  of  March  29, 
1832,  has  no  application. 

The  decree  is  affirmed,  and  the  appeal  dismissed 
at  the  cost  of  the  appellant. 


JACOB  EARLY  v.  JOSIAH  ZEIDERS. 

APPEAL  BY  W.  J.  ZEIDERS  FROM  THE  COURT  OF  COMMON  PLEAS 
OF  DAUPHIN  COUNTY. 

Argued  June  2, 1890— Decided  October  6, 1890. 
[To  be  reported.] 

(a)  A  judgment,  in  which  there  was  no  waiver  of  inquisition  or  exemption 
and  no  provinion  for  attorney's  commissions,  was  amicably  revived 
with  such  waivers  and  with  the  addition  of  a  collection  fee,  the  amicable 
scire  facias  coiTectly  reciting  and  identifying  the  original  judgment : 
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1.  The  additions  to  the  original  judgment,  thus  introduced  into  the  rcTival, 
did  not  constitute  such  a  variance  or  departure  from  it  as  to  render  the 
revival  ineflfectual  to  preserve  its  lien,  and  the  rule  laid  down  in  Diet- 
rich's App.,  107  Pa.  174,  was  inapplicable  to  the  facts. 

2.  Being  regular  in  other  respects,  the  revival  preserved  the  original  lien ; 
but  the  additional  stipulations  introduced  into  the  revival  could  not  be 
enforced  to  the  injury  of  any  existing  lien  creditor,  though  they  were 
enforceable  against  tiie  defendant  and  creditors  acquiring  liens  subse- 
quently. 

Before  Paxson,  C.  J.  Stbrrbtt,  Green,  Clabk,  Wil- 
liams, McCoLLUM  and  Mitchell,  JJ. 

No.  11  May  Term  1890,  Sup.  Ct. ;  court  below.  No.  39 
September  Term  1889,  E.  D.,  C.  P. 

On  September  19, 1889,/ the  sheriff  of  Dauphin  county  sold 
certain  real  estate  as  the  property  of  Josiah  Zeiders,  at  the 
suit  of  Jacob  Early.  The  fund  arising  from  the  sale,  amount- 
ing to  $400,  was  by  agreement  treated  as  paid  into  court,  and 
on  September  30, 1889,  Mr.  Letvis  M.  Neiffer  was  appointed 
auditor  to  make  distribution  thereof. 

Two  claimants  to  the  fund  appeared  before  the  auditor. 
William  J.  Zeiders  claimed  it  under  a  judgment  against  the 
defendant  originally  entered  in  favor  of  John  Baumgardner  on 
March  28, 1874,  for  $1,527.37 ;  revived  by  amicable  scire  facias 
on  March  11, 1879,  for  $1,200 ;  again  revived  in  like  manner 
in  favor  of  Baumgardner's  executors  for  $1,200,  on  March  7, 
1884 ;  assigned,  on  August  27, 1886,  by  the  plaintiff's  execu- 
tors to  William  J.  Zeiders ;  and  finally  revived  by  amicable 
scire  facias,  on  February  26,  1889,  in  favor  of  said  executors 
for  the  use  of  William  J.  Zeiders.  The  agreement,  in  pursu- 
ance of  which  the  revival  last  mentioned  was  entered,  recited 
the  last  preceding  revival,  correctly  giving  the  names  of  the 
parties,  the  number  and  term,  and  the  amount  of  the  judgment; 
correctly  ascertained  the  accrued  interest  on  the  judgment  debt, 
finding  the  amount  due  on  March  11,  1889,  to  be  $1,560,  and 
then  proceeded  as  follows : 

"  It  is  hereby  agreed  that  the  prothonotary  of  said  court  enter 
an  amicable  scire  facias  to  revive  and  continue  the  lien  of  the 
above  judgment  with  the  same  effect  as  if  a  scire  facias  to  re- 
vive the  same  had  been  regularly  issued,  served  personally  on 
the  defendant  by  the  sheriff  of  said  county,  and  duly  so  re- 
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turned ;  and  that  a  judgment  be  entered  thereon  in  favor  of 
the  plaintiff  and  against  the  defendant  for  the  sum  of  fifteen 
hundred  and  sixty  dollars,  with  costs  of  suit,  release  of  errors, 
without  stay  of  exej3ution,  and  with  waiver  of  the  right  of  in- 
quisition and  exemption  laws  now  passed  or  hereafter  to  be 
passed,  together  with  an  attorney's  commission  of  five  per  cent 
for  the  collection  thereof.  Interest  from  March  11, 1889. 
Dated,  February  26, 1889. 

"  JOSIAH  ZeIDBRS,    [L.  S.] 
"  W.  J.  ZipiDEKS,         [L.  8.]  " 

Neither  the  original  judgment  in  favor  of  Baumgardner,  nor 
the  revivals  thereof  entered  in  1879  and  1884,  contained  any 
waiver  of  inquisition  or  of  exemption,  nor  did  they  contain  any 
provision  for  the  payment  of  attorney's  commissions. 

Jacob  Early  claimed  the  fund  by  virtue  of  a  judgment  in  his 
favor  against  the  defendant,  entered  July  5, 1878,  and  revived 
upon  a  writ  of  scire  facias  issued  November  28,  1885,  judg- 
ment of  revival  being  entered  January  5, 1886,  in  the  sum  of 
$347.15.  The  sheriff's  sale  by  which  the  fund  in  controveray 
was  produced,  took  place  in  pursuance  of  a  writ  of  fieri  facias, 
levy,  condemnation,  and  writ  of  venditioni  exponas,  under  this 
judgment. 

The  auditor  reported,  finding  that  the  Baumgardner  judg- 
ment, owned  by  William  J.  Zeiders,  was  regularly  revived, 
and  therefore  prior  in  lien  to  the  Early  judgment,  and  accord- 
ingly awarded  the  fund  for  distribution,  after  deducting  costs, 
to  the  former  judgment.  Early  thereupon  filed  exceptions  to 
the  auditor's  report,  complaining  that  the  auditor  erred,  inter 
alia: 

2.  In  finding  the  revival  of  the  Baumgardner  judgment, 
entered  in  1889,  to  be  regular.* 

8.  In  awarding  the  fund  to  William  J.  Zeiders. 

The  exceptions,  having  been  filed  with  and  overruled  by  the 
auditor,  and  afterwards  renewed  before  the  court,  were  dis- 
posed of  in  the  following  opinion,  McPheeson,  J. : 

Two  judgments  claim  this  fund,  one  now  owned  by  W.  J. 
Zeiders,  and  the  other  owned  by  Jacob  Early.  The  present 
lien  of  Early's  judgment  dates  from  January  5, 1886,  while  the 
judgment  owned  by  W.  J.  Zeiders,  was  entered  March  28, 
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1874,  and  is  therefore  first  in  right,  if  its  subsequent  revivals, 
which  were  all  seasonably  made,  were  in  other  respects  regular. 
The  last  revival  was  entered  February  26, 1889,  and  this  alone 
need  be  considered. 

[In  our  opinion  it  was  irregular  and  did  not  continue  the 
lien.  The  original  judgment,  and  the  revival  of  1879  and  1884, 
contain  no  waiver  of  the  exemption  laws,  and  no  provision  for 
an  attorney's  collection  fee,  while  the  revival  of  1889,  contains 
both  these  provisions.  These  substantial  additions  to  the  orig- 
inal judgment  are  a  material  variance,  and  therefore  break  the 
continuity  of  its  lien  in  favor  of  other  liens  existing  at  that 
date.]  *  The  strictness  with  which  revivals  are  watched  by 
the  courts,  so  as  to  insure  undoubted  record  evidence  that  the 
revival  and  the  original  are  identical  transactions,  may  be  seen 
in  Dietrich's  App.,  107  Pa.  174,  and  the  cases  there  cited. 

The  second  exception  is  sustained;  the  award  to  W.  J. 
Zeiders  is  set  aside,  and  the  balance  applicable  to  liens,  viz., 
$364,  is  now  decreed  to  Jacob  Early  upon  his  judgment.  No.  58 
January  Term  1886.     As  to  costs,  the  report  is  confirmed. 

— Thereupon  WiUiam  J.  Zeiders  took  this  appeal,  specifying 
that  the  court  erred : 

1.  In  its  conclusion  of  law  embraced  in  [  ]  ^ 

2.  In  sustaining  the  second  exception  ^  and  setting  aside  the 
award  to  the  appellant. 

Mr.  L.  W.  Hall  (with  hira  Mr.  H.  L.  Nisaley),  for  the 
appellant : 

The  addition  of  the  words  "  waiving  the  right  of  exemption, 
and  attorney's  collection  fee,"  in  the  revival,  do  not  mislead 
purchasers  or  creditors,  if  the  revival  correctly  recites  the 
judgment  to  be  revived,  and  substantially  identifies  it  as  to 
parties,  date  and  amount.  In  this  case,  the  revival  of  Feb- 
ruary 26,  1889,  cori'ectly  gives  everything  necessary  to  put 
purchasers  and  lien  creditors  on  notice :  Fogekville  L.  &  B. 
Ass'n's  App.,  89  Pa.  293 ;  Beshler's  Est.,  129  Pa.  268 ;  Mel- 
Ion's  App.,  96  Pa.  475.  Our  claim  is  in  perfect  accord  with 
Dietrich's  App.,  107  Pa.  174.  If  the  matters  complained  of 
are  irregular,  no  one  but  the  defendant  can  take  advantage  of 
the  irregularity :  Dougherty's  Est.,  9  W.  &  S.  189 ;  therefore, 
the  revival  was  good  against  the  defendant,  and  continued  the 
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lien,  of  which  he  is  not  complaining  and  of  which  no  one  else 
can  complain :  Edwards's  App.,  66  Pa.  89 ;  Richter  v.  Cum- 
mings,  60  Pa.  441 ;  Beshler's  Est.,  129  Pa.  268. 

Mr.  R.  S.  Care^  for  the  appellee : 

1.  When  a  judgment  provides  for  the  payment  of  attorney's 
commissions,  they  are  a  part  of  the  judgment  in  favor  of  the 
plaintiff ;  they  belong  to  him,  not  to  the  attorney,  and  a  sep- 
arate judgment  cannot  be  had  in  favor  of  the  attorney :  Mc- 
Allister's App.,  59  Pa.  204;  Daly  v.  Maitland,  88  Pa.  886; 
Faulkner  v.  Wilson,  8  W.  N.  889 ;  Schmidt's  App.,  82  Pa. 
527.  Therefore,  the  effect  of  the  addition  of  an  attorney's 
commission  of  five  per  cent,  in  the  revival  of  1889,  was  a  vari- 
ance in  the  amount  of  the  judgment,  and  the  judgment  of  1884 
and  the  revival  of  1889  cannot  be  identical  transactions.  In 
various  supposable  cases,  such  an  addition  of  attorney's  com- 
missions would  operate,  if  allowed,  to  the  prejudice  of  con- 
temporaneous or  subsequent  lien  creditors.  In  this  case,  it 
rendered  the  revival  irregular  and  invalid  as  against  Early : 
Dietrich's  App.,  107  Pa.  174 ;  Richter  v.  Cummings,  60  Pa. 
441 ;  Arrison  v.  Commonwealth,  1  W.  874.  If  the  irregularity 
is  amendable,  the  amendment  cannot  affect  Early's  rights :  Ar- 
rison V.  Commonwealth,  supra. 

2.  There  was  another  addition  made  in  the  revival  of  1889, 
viz.,  the  waiver  of  the  exemption  laws.  In  other  words,  by 
giving  the  appellant  three  hundred  dollars  worth  of  additional 
property  as  security  for  his  judgment,  this  waiver  in  effect 
varied  the  amount  secured.  This  was  such  a  material  altera- 
tion, furthermore,  as  disturbed  the  legal  effect  of  the  judgment 
as  against  Early,  whose  revival  dates  from  January  6,  1886, 
and  who  therefore  was  without  notice  of  these  changes.  There 
was  still  another  change :  the  inquisition  laws  were  waived ; 
whereas  Early,  when  he  issued  on  his  judgment,  was  subjected 
to  the  delay  and  expense  of  an  inquisition,  etc.  To  reach  the 
conclusion  contended  for  by  the  appellant,  that  there  is  noth- 
ing to  show  that  the  revival  of  his  judgment  was  a  different 
transaction  from  the  original,  we  must  say  that  all  these  addi- 
tions are  mere  formalities  or  technicalities,  not  prejudicial  to 
subsequent  creditors.  But  these  additions  are  material  alter- 
ations, and  an  improper  tampering  with  the  record :  Kimmel's 
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App.,  91   Pa.  471;  Henderson  v.  Henderson,  188  Pa.  899; 
Kountz  V.  Kennedy,  68  Pa.  191. 

Opdhon,  Mb.  Justice  Williams: 

The  fund  for  distribution  in  this  case  was  raised  by  the  sale 
by  the  sheriflE  of  the  real  estate  of  Josiah  Zeiders.  It  is  claimed 
by  each  of  two  judgment  creditors,  upon  the  ground  that  his 
judgment  is  the  first  lien  on  the  land  sold.  The  appellant's 
judgment  was  entered  in  March,  1874,  and  has  been  regularly 
revived  at  proper  intervals  to  continue  the  lien,  the  last  of  the 
series  of  revivals  having  been  entered  in  February,  1889,  while 
the  sheriffs  sale  took  place  in  September,  1889.  The  other 
claimant  is  Jacob  Early,  whose  judgment  vras  entered  in  July, 
1878,  and  revived  in  November,  1885.  The  auditor  held  that 
the  appellant's  judgment  was  entitled  to  the  fund,  because  it 
was  the  older  lien,  and  had  been  kept  in  force  by  the  several 
revivals,  so  that  its  priority  was  preserved.  The  learned  judge 
of  the  court  below  reversed  the  auditor,  holding  that  the  last 
revival  of  the  appellant's  judgment,  in  February,  1889,  was  ir- 
regular, and  that,  in  consequence  of  such  irregularity,  the  lien 
WHS  not  continued,  but  must  be  treated  as  beginning  on  the 
date  of  the  revival.  For  this  reason,  he  awarded  the  fund  to 
the  Early  judgment.  The  only  inquiry  to  be  made  in  this  case, 
therefore,  is  into  the  regularity  of  the  revival  of  the  appellant's 
judgment  in  February,  1889. 

The  judgment  of  revival  was  entered  by  the  prothonotary 
by  virtue  of  the  authority  contained  in  an  amicable  scire  facias, 
signed  by  both  plaintiff  and  defendant.  This  paper  correctly 
recited  the  judgment  to  be  revived  as  No.  148  of  April  Term 
1884,  in  the  Common  Pleas  of  Dauphin  county.  It  gave  the 
names  of  the  legal  and  use  plaintiffs,  and  the  name  of  the  de- 
fendant, just  as  the  record  showed  them  to  be.  It  stated  the 
debt  exactly  as  it  appeared  at  No.  143  of  April  Term,  1884, 
made  a  calculation  of  the  accrued  interest,  and,  by  putting  in- 
terest and  debt  together,  made  the  new  principle  for  which 
judgment  was  to  be  entered.  It  then  authorized  the  prothono- 
tary to  enter  the  new  judgment,  with  the  same  effect  as  if  a 
writ  of  scire  facias  had  been  issued  and  returned  with  personal 
service  on  the  defendant.  This  was  a  regular  and  formal  ami- 
cable scire  facias,  which  authorized  the  judgment  of  revival 
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entered  by  the  prothonotary.  At  the  foot  of  the  paper  was 
added  a  clause  containing  a  ^^  waiver  of  the  right  of  inquisition 
and  exemption  laws  now  passed,  or  hereafter  to  be  passed,  to- 
gether with  an  attorney's  commission  of  five  per  cent  for  the 
collection  thereof;"  and  this  is  the  irregularity  or  departure 
which  influenced  the  action  of  the  court  below.  It  is  not  al- 
leged that  the  amicable  scire  facias  omits  any  necessary  stipu- 
lation, or  departs  from  the  record  in  any  of  its  recitals  affecting 
the  judgment  to  be  revived,  but  that  it  contains  additional 
stipulations  in  relation  to  the  collection  of  the  debt. 

The  learned  judge  said,  in  his  opinion  overruling  the  auditor : 
"  The  original  judgment,  and  the  revivals  of  1879  and  1884, 
contain  no  waiver  of  the  exemption  laws,  and  no  provision 
for  an  attorney's  collection  fee,  while  the  revival  of  1889  con- 
tains both  these  provisions.  These  substantial  additions  to  the 
original  judgment  are  a  material  variance,  and  therefore  break 
the  continuity  of  its  lien  in  favor  of  other  liens  existing  at  that 
date."  In  support  of  this  conclusion,  he  cites  Dietrich's  App., 
107  Pa.  174.  But  the  rule  laid  down  in  that  case  is  not  appli- 
cable on  the  facts  of  this  case.  It  was  there  held  that,  "  in  or- 
der to  continue  the  lien  of  a  judgment,  the  scire  facias  to  revive 
must  correctly  recite  the  original  judgment,  and  substantially 
identify  it  as  to  parties,  date,  and  amount."  In  all  these  partic- 
ulars, the  amicable  scire  facias  in  this  case  is  unexceptionable. 
It  identifies  the  judgment,  the  lien  of  which  it  proposes  to  con- 
tinue, by  a  recital  of  the  parties,  the  date,  and  the  amount 
which  is  absolutely  con*ect;  and  it  omits  no  particular  that 
could  aid  in  the  work  of  identification.  If  the  words  thought 
to  make  a  variance  were  omitted,  it  would  not  be  doubted  that 
all  the  requisites  of  a  good  amicable  scire  facias  would  be  pres- 
ent. Since  this  is  so,  it  is  important  to  inquire  into  the  legal 
effect  of  the  additional  words.  They  do  not  disturb  the  iden- 
tification of  the  judgment  to  be  revived,  nor  do  they  profess  to 
refer  or  relate  to  it,  but  to  add  to  the  security  afforded  by  the 
judgment  by  a  waiver  of  the  right  to  inquisition  and  exemption 
upon  it,  if  process  should  be  required  for  its  collection,  and  an 
undertaking  to  pay  a  commission  to  the  plaintiff's  attorney  of 
five  per  cent  for  services  in  collecting  it.  This  is  an  additional 
stipulation  intended  to  increase  the  value  of  the  security  af- 
forded by  the  judgment  as  revived,  and,  as  between  the  parties 
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to  it,  is  clearly  a  valid  and  binding  one.  If,  at  the  time  of  the 
revival,  the  defendant  had  become  indebted  to  the  plaintiff  in 
an  additional  sum,  we  see  no  reason  why,  as  between  the  par- 
ties, the  additional  debt  might  not  be  added  to  the  amount  of 
the  judgment  to  be  revived,  and  one  judgment  entered  cover- 
ing the  entire  indebtedness.  As  to  existing  lien  creditors,  the 
judgment  would  be  a  new  one  for  the  amount  of  the  new  debt ; 
but  the  lien  x>i  the  former  judgment  would  not  be  lost  by  the 
consolidation  as  to  the  amount  actually  due  upon  it  Whether, 
under  such  circumstances,  the  old  judgment  shall  be  revived 
for  the  old  debt,  and  a  new  judgment  entered  for  the  new  one, 
or  both  sums  be  united  in  one,  by  putting  into  the  amicable 
scire  facias  a  stipulation  that  the  new  debt  be  added  to  the  old, 
and  one  judgment  entered  for  the  entire  amount  due,  is  a  ques- 
tion to  be  decided  by  consideration  of  convenience  to  the  plaint- 
iff, and  economy  to  the  defendant. 

So  long  as  the  rights  of  other  persons  are  not  involved,  it  is 
competent  for  the  parties  to  do  as  it  may  seem  best  to  them ; 
but  it  is  equally  clear  that  it  is  not  in  their  power  to  prejudice 
or  impair  the  rights  of  existing  judgment  creditors  by  the  agree- 
ments they  make  with  each  other.  The  holder  of  a  prior  lien 
cannot  add  to  its  amount,  or  change  its  situation,  to  the  preju- 
dice of  any  creditor  who  has  a  valid  lien  at  the  time  when  such 
addition  or  change  is  attempted ;  but,  if  he  has  an  additional 
demand  against  the  defendant,  whether  he  takes  a  new  judg- 
ment therefor  or  adds  it  to  a  prior  judgment  upon  revival  by 
amicable  scire  facias,  it  is  a  new  lien  for  the  new  debt,  in  either 
case,  as  to  all  existing  lien  creditors.  He  cannot  tack  his  new 
debt  upon  the  lien  of  his  old  judgment ;  nor  will  the  law  tack 
his  old  judgment  to  the  new  debt,  and  so  deprive  him  of  the 
benefit  of  its  lien,  but  will  look  into  the  lien  of  the  new  judg- 
ment with  reference  to  the  rights  both  of  the  parties  to  it,  and 
the  other  lien  creditors  of  the  defendant.  The  stipulation  to 
pay  a  commission  of  five  per  cent  cannot  be  enforced  to  the  prej- 
udice of  liens  existing  when  it  was  entered  into ;  but,  subject 
to  this  consideration,  it  is  enforceable  against  the  defendant  and 
creditors  whose  liens  were  subsequent  to  the  entry  of  this  stip- 
ulation on  the  record.  The  same  thing  may  be  said  as  to  the 
waiver  of  the  right  of  exemption.  If  it  should  appear  that  this 
waiver  operated  to  the  injury  of  any  existing  lien  creditor,  he 
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should  be  heard  upon  that  subject ;  but,  as  between  the  parties, 
as  we  have  already  said,  it  is  binding,  as  it  would  also  be  on 
subsequent  judgment  creditors.  These  stipulations  had,  there- 
fore, no  effect  upon  the  appellant's  judgment  that  could  deprive 
him  of  his  lien  for  the  debt,  interest,  and  costs  due  upon  it ;  and 
the  learned  judge  of  the  court  below  was  in  error  in  holding 
that  they  amounted  to  a  variance  or  departure  from  the  origi- 
nal judgment,  and  deprived  it  of  its  lien. 

The  decree  of  the  court  below  is  reversed ;  the 
report  of  the  auditor  is  confirmed,  and  distribu- 
tion ordered  in  accordance  therewith. 


COMMONWEALTH  v.  SIDNEY  WARE. 

APPEAL  BY  THE  DEFENDANT  PROM  THE  COURT  OP  OYER  AND 
TERMINER  OP  DAUPHIN  COUNTY. 

Argued  June  8, 1890— Decided  October  6, 1890. 
[To  be  reported.] 

1.  When  no  exceptions  have  been  taken  in  the  court  below,  the  Supreme 
Court  cannot  reverse  a  judgment,  even  in  a  capital  case,  for  en'ors 
committed  in  the  trial.  In  the  absence  of  exceptions,  nothing  comes 
before  the  court  but  the  bare  record,  such  as  would  come  up  upon  the 
common-law  certiorari. 

2.  As  the  Supreme  Court  can  know  nothing  of  a  trial  except  as  thus  dis- 
closed, it  cannot  review  the  question  whether  the  necessary  ingredients 
of  mui*der  in  the  first  degree  were  proved  to  exist,  as  directed  by  §  2, 
act  of  February  15,  1870,  P.  L.  15,  unless  by  proper  exceptions  the  tes- 
timony be  brought  upon  the  record. 

8.  In  empaneling  a  jury  in  the  Court  of  Oyer  and  Terminer,  the  regular 
practice  is  to  have  the  juror  sworn  on  his  voir  dire  prior  to  his  examina* 
tion ;  the  refusal  of  a  request  therefor  by  the  prisoner  would  be  error, 
but  if  the  prisoner  voluntarily  examine  the  jm*or,  without  his  being 
sworn,  the  omission  is  not  error. 

4.  It  is  not  error  for  the  court  to  refuse  a  request  by  the  jury  that  the  tes- 
timony of  one  of  the  witnesses  be  sent  out  to  them,  to  settle  a  disputed 
point  as  to  what  the  witness  testified  to ;  the  sending  out  of  a  part  of 
the  testimony  to  the  jury  room  is  without  precedent,  and  would  be  a 
palpable  error. 

6.  That  a  prisoner,  on  trial  for  murder,  drew  his  pistol  and  fired  the  fatal 
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shot  upon  the  sudden  impulse  of  an  attack  upon  him  and  of  blows  re- 
ceived, and  in  consequence  of  passion  and  rage  thereby  caused,  is  not 
sufSoient  to  reduce  the  offence  to  manslaughter,  unless  in  the  opinion 
of  the  jury  there  was  sufficient  provocation  for  his  rage. 

6.  The  law  is  well  settled  that  a  man  may  not  kill  another  in  self-defence 
if  he  have  other  probable  means  of  escape;  and  an  instruction  that 
such  a  killing  would  be  justifiable,  **  if  the  jury  also  find  that  the  de- 
fendant under  those  circumstances  had  no  other  probable  means  of  es- 
cape," is  entirely  accurate. 

(a)  The  testimony  for  the  commonwealth,  in  a  homicide  case,  tended  to 
prove  that  the  prisoner,  while  in  a  bar-room,  drew  his  revolver  and 
fired  two  shots,  each  of  which  took  a  human  life ;  that  he  was  not  en- 
gaged in  any  fight,  the  only  fight  that  occurred  being  between  two 
other  men ;  and  that  he  was  not  struck  or  maltreated  by  any  one : 

7.  This  testimony,  if  believed,  was  sufficient  to  sustain  a  verdict  of  guilty 
of  murder  in  the  first  degree ;  and,  though  contradicted  by  the  defend- 
ant, it  rendered  the  degree  of  the  offence  a  question  to  be  dctei-mined 
by  the  jury,  under  instructions  as  to  what  constitutes  the  different  grades 
of  homidde. 

Before  Paxson,  C.  J.,  Stbbrbtt,  Green,  Clark,  Will- 
iams, McCoLLUM  and  Mitchbll,  J  J. 

No.  12  May  Term  1890,  Sup.  Ct. ;  court  below,  No.  138 
June  Term  1889,  O.  &  T. 

On  June  13,  1889,  the  grand  jury  of  Dauphin  county  re- 
turned as  a  true  bill  an  indictment  charging  Sidney  Ware 
with  the  murder  of  Morris  Miller.  The  defendant,  being  ar- 
raigned,, pleaded  not  guilty.  Issue  having  been  joined,  the 
case  was  tried  on  September  26, 1889. 

The  record  contained  no  bills  of  exception,  none  having  been 
taken  either  upon  the  trial  or  At  any  other  stage  of  the  case. 
The  paper-books  set  forth  the  following  proceedings : 

In  the  empaneling  of  the  jury,  the  jurors,  as  called,  were  ex- 
amined as  to  their  qualifications  without  having  been  swom,^ 
and  without  any  request  on  the  part  of  either  the  common- 
wealth or  the  prisoner  that  they  should  be  sworn.  Challenges 
were  made  by  the  district  attorney  and  by  the  prisoner,  based 
upon  the  answers  elicited  by  such  examinations  of  jurors,  and 
the  jury  was  completed  without  the  exhaustion  of  the  peremp- 
tory challenges  to  which  the  prisoner  was  entitled. 

The  jury  selected  having  been  sworn,  the  commonwealth  pre- 
sented testimony  tending  to  show  that  on  the  night  of  May  4, 
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1889,  the  prisoner  and  a  number  of  others,  with  some  of  whom 
he  was  unacquainted,  spent  some  time  in  the  saloon  or  bar-room 
of  the  Lykehs  Valley  House,  at  Lykens,  Dauphin  county ; 
that  the  prisoner  had  done  but  little  drinking,  and  was  not  in- 
toxicated; that  no  ill  feeling  among  the  persons  present  ex- 
isted at  any  time  during  the  evening  until  about  midnight; 
that,  just  outside  the  door,  while  the  proprietor  was  cleaning 
the  room  preparatory  to  closing  for  the  night,  a  personal  en- 
counter began  between  Henry  Johns,  the  prisoner's  compan- 
ion, and  Paul  Shultz  ;  that  Johns  and  Shultz  having  been  sep- 
arated by  the  proprietor,  the  prisoner,  who  had  gone  out  with 
Johns,  stepped  back  into  the  room  ;  that  a  number  of  the  party, 
who  were  still  im  the  room,  then  started  to  push  toward  the 
door  again,  and  the  prisoner,  standing  at  the  door-sill,  fired  two 
shots  with  a  revolver,  one  of  which  took  effect  upon  Morris 
Miller  and  the  other  upon  Frederick  Kindler,  the  result  being 
that  both  Miller  and  Kindler  died  not  long  after ;  that  the  re- 
volver used  by  the  prisoner  was  not  a  self-cocking  one,  but  had 
to  be  cocked  again  with  the  hand  before  firing  the  second  shot ; 
and  that  at  the  time  the  prisoner  did  the  shooting  no  one  was 
molesting  him  in  any  way,  he  had  no  reason  to  fear  any  per- 
sonal violence,  and  was  in  a  position  to  leave  the  bar-room 
without  hindrance  from  any  person. 

The  defendant  testified,  on  his  own  behalf,  that  at  the  close 
of  the  difficulty  between  Johns  and  Shultz,  the  witness  was 
proceeding  on  his  way,  thinking  that  everything  was  amicably 
settled,  but  that  just  then  some  one  grabbed  him  by  the  coat 
collar  and  pushed  him  down  on  his  face,  and  he  was  surrounded 
by  a  crowd  of  men  who  beat  him  and  pushed  him  about ;  that 
he  was  forced  back  into  the  saloon,  and  kicked  and  beaten 
across  it  in  his  endeavors  to  escape,  while  he  pleaded.for  a  fair 
show ;  that  finally,  as  he  staggered  back  after  receiving  a  blow 
on  the  head,  three  men  made  a  combined  rush  at  him,  and  the 
witness,  being  exhausted  in  breath  by  reason  of  a  kick  received 
upon  his  stomach,  not  having  the  strength  properly  to  defend 
himself,  and  being  struck  with  terror,  fired  without  taking  aim 
and  without  any  intention  to  kill.  Some  corroborating  testi- 
mony was  presented  by  the  prisoner. 

At  the  close  of  the  testimony,  the  court,  Simonton,  P.  J., 
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delivered  a  charge  to  the  jury,  which,  after  instructing  them 
respecting  the  different  grades  of  homicide  and  the  ingredients 
of  each,  substantially  in  the  same  manner  as  the  charge  deliv- 
ered by  Mr.  Justice  Agnew  in  Commonwealth  v.  Drum,  58 
Pa.  9,  continued  in  part  as  follows  : 

The  commonwealth,  then,  in  this  case,  must  satisfy  you  be- 
yond a  reasonable  doubt,  before  you  pan  convict  this  defendant 
of  murder  in  the  first  degree,  that  he  intended  to  kill  the  de- 
ceased ;  that  he  wilfully,  deliberately  and  premeditatedly  killed 
him ;  that  he  intended  to  kill ;  that  he  was  conscious  of  that 
intention,  and  knew  what  he  was  doing  in  carr}dng  it  out.  If 
he  intended  to  kill  that  way,  then  he  would  be  guilty  of  mur- 
der in  the  first  degree.  He  would  then  have  t  the  malice  that 
the  law  requires,  although  he  had  no  evil  feelings  against  the 
particular  person  whom  he  killed.  It  would  not  even  be  necesr 
sary  that  he  intended  to  kill  Morris  Miller ;  if  he  fired  the  pis- 
tol with  the  deliberate  intent  to  take  life,  he  is  guilty  of  murder 
in  the  first  degree,  under  these  cii'cumstances. 

If  he  is  not  guilty  of  murder  in  the  first  degree,  then  you 
have  to  determine  whether  he  is  guilty  of  murder  in  the  second 
degree ;  and  that  means,  whether,  without  lawful  excuse,  and 
with  reckless  disregard  of  consequences,  he  took  the  life  of  the 
deceased. 

It  has  been  suggested  by  the  district  attorney  that  there  is 
some  inconsistency  between  the  two  defences;  that  the  act 
was  manslaughter,  or,  that  it  was  done  in  self-defence ;  and 
apparently  there  might  be,  yet,  practically,  not.  It  amounts 
to  the  defendant  saying  that  I  claim  that  the  facts  in  evidence 
^  in  this  case  prove  that  I  did  it  in  self-defence,  or,  they  prove 
that  I  did  it  in  sudden  heat  or  passion.  The  defendant,  in 
testifying,  did  not  claim  that  he  was  in  any  heat  or  passion, 
and  the  jury  can  consider  that,  so  far  as  considering  the  testi- 
mony is  concerned ;  but  it  is  entirely  competent  for  the  defend- 
ant to  set  up  both  these  defences. 

If  you  should  not  find  him  guilty  of  murder  in  the  first  de- 
gree, then  you  will  have  to  determine  as  to  the  other  offences. 

As  to  manslaughter,  then ;  was  the  killing  done  upon  a  sud- 
den impulse,  or  in  heat  of  passion,  and  was  there  such  provoca- 
tion as  might  naturally  lead  to  that  heat  of  passion  ?  For,  as 
we  have  said  to  you,  provocation  without  passion  is  not  suffi- 


Digitized  by  LjOOQIC 


Pa.]  COMMONWEALTH  v.  WARE.  469 

Charge  of  Court  below. 

cieut  to  reduce  the  killing  from  murder  to  manslaughter.  If 
a  man  have  such  provocation  as  naturally  might  lead  him  into 
a  passion  of  rage,  uncontrollable  almost,  we  might  say,  and  in 
that  sudden  heat  he  kill  another,  he  would  be  guilty  only  of 
manslaughter ;  but,  if  he  got  into  that  rage  without  reasonable 
provocation,  it  would  not  excuse  him.  And  if  he  had  provoca- 
tion and  still  remained  cool,  or  did  not  get  into  a  passion,  that 
would  not  excuse  him. 

Then  as  to  the  question  of  self-defence.  The  rule  there  is 
that  a  person,  before  he  can  excuse  killing  on  the  ground  of 
self-defence,  must  have  no  other  reasonable  or  probable  means 
of  escape  from  either  loss  of  his  own  life  or  serious  bodily  harm. 
If  a  man  is  attacked  and  his  life  is  in  danger,  and  it  is  reason- 
ably necessary  to  save  his  life,  he  has  the  right  to  kill  his  as^ 
sailant,  in  order  to  protect  himself  from  serious  bodily  harm, 
loss  of  a  limb,  or  severe  wounding.  If  he  stands  his  ground 
and  kills  without  such,  then  he  has  gone  beyond  his  right,  and 
the  offence  would  be  murder  in  the  second  degree,  if  those  facts 
only  existed. 

Now,  gentlemen,  you  have  heard  the  evidence  in  this  case. 
It  has  been  fairly  and  ably  argued  to  you  on  both  sides.  The 
considerations  that  ought  to  weigh  with  you,  in  the  estima- 
tion of  the  counsel,  all  of  them,  I  think,  fair  to  be  presented 
to  you,  have  been  brought  to  your  attention  by  the  counsel  on 
both  sides,  and  I  have  no  doubt  that  all  the  facts  are  fresh  in 
your  minds.  I  shall  therefore  not  detail  them,  but  ask  you  to 
carefully  weigh  and  consider  the  case,  applying  these  facts  to 
these  different  branches  of  the  case  and  of  the  defence  as  we  have 
explained  them  to  you.  Determine,  in  the  first  place,  whether 
the  defendant  is  or  is  not  guilty  of  murder  in  the  first  degree ; 
or,  to  say  it  perhaps  more  accurately,  determine  whether  the  de- 
fendant is  guilty  of  murder,  and  if  so,  determine  the  degree. 
If  not  guilty  of  murder,  then  determine,  whether  the  defendant 
is  guilty  of  manslaughter,  or  whether  he  is  excusable  because 
of  his  heat  or  passion ;  or,  whether  he  was  justified  in  what  he 
did  as  a  means  of  reasonable  self-defence 

The  defendant  has  presented  these  points  and  has  asked  us 
.to  give  you  certain  instructions : 

1.  The  intent  to  take  life,  with  a  full  and  conscious  knowl- 
edge of  the  purpose  to  do  so,  is  the  distinguishing  criterion  of 
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murder  in  the  first  degree ;  and,  unless  the  jurors  are  satisfied 
from  the  evidence,  beyond  any  reasonable  doubt,  that  the  de- 
fendant intended  to  take  life  at  the  time  the  shot  was  fired, 
and  had  a  full  and  conscious  knowledge  of  the  purpose  and  in- 
tent to  take  life,  he  should  not  be  convicted  of  murder  in  the 
first  degree. 

Answer :  That  we  affirm. 

2.  Before  the  jurors  can  lawfully  convict  of  murder  in  the 
second  degree,  they  must  be  satisfied  from  the  evidence,  beyond 
any  reasonable  doubt,  that  the  killing  of  Morris  Miller  was  the 
result  of  "  depravity  of  heart "  in  the  defendant,  and  "  a  dis- 
position of  mind  regardless  of  social  duty." 

Answer :  This  is  affirmed,  in  connection  with  what  we  have 
said  in  the  general  charge  in  explanation  of  the  meaning  of  the 
term  "  malice,"  and  of  the  o£Eence  of  murder  in  the  second  de- 
gree. 

8.  If  the  jury  believe  from  the  evidence  that  the  defendant 
did  not  "  meditate  the  death "  of  Morris  Miller,  or  any  one 
else ;  did  not  carry  the  pistol  to  take  life,  and  upon  the  sudden 
impulse  of  an  attack  upon  him  and  of  blows  received,  drew  his 
pistol  in  the  consequent  passion  and  rage  caused  by  such  attack 
and  blows,  and  fired  the  fatal  shot,  then  it  is  their  duty  to  con- 
vict of  no  higher  offence  than  manslaughter. 

Answer:  This  is  affirmed,  if  the  jury  find  that  there  was 
sufficient  provocation,  as  we  have  explained  in  the  general 
charge.* 

4.  If  the  jurors  are  satisfied  from  the  evidence  that  the  de- 
fendant at  the  time  he  fired  the  shots,  had,  in  good  faith,  a 
reasonable  belief,  founded  upon  facts  as  they  appeared  to  him 
at  the  time,  that  he  was  in  imminent  peril  of  his  life,  or  in  dan- 
ger of  great  bodily  harm,  and  fired  his  weapon  for  the  purpose 
of  defending  himself,  then  his  act  is  justifiable,  even  if  his  be- 
lief at  the  time  was  a  mistaken  one ;  and  the  verdict  should  be 
one  of  entire  acquittal. 

Answer :  This  is  affirmed,  if  the  jury  also  find  that  the  defend- 
ant under  those  circumstances  had  no  other  probable  means  of 
escape.* 

As  we  have  said,  gentlemen,  the  facts  have  been  so  fully  ar- 
gued to  you  that  we  do  not  think  it  necessary  to  refer  to  them. 
You  have  them  fresh  before  your  mind,  and  you  will  consider 
them  in  the  light  of  the  legal  principles  we  have  stated 
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— ^The  jury  returned  a  verdict  of  guilty  of  murder  in  the  first 
degree.  The  defendant  then  moved  the  court  for  a  new  trial, 
assigning,  inter  alia,  as  reasons  therefor : 

5.  That  the  verdict  was  based  upon  a  misunderstanding  and 
erroneous  recollection  of  the  testimony  of  Joseph  Louden,  one 
of  the  witnesses  examined  on  the  trial. 

6.  That  the  court  erred  in  not  complying  with  a  request  made 
by  the  jury  that  certain  testimony  be  read  to  them,  in  order 
that  they  might  be  informed  definitely  what  certain  witnesses 
had  testified  to  in  the  cause,  and  that  such  failure  led  to  the 
rendering  of  a  verdict  based  upon  a  mistaken  recollectioa  of 
the  testimony. 

—In  support  of  these  reasons,  the  defendant  took  the  deposi- 
tions of  three  of  the  jurors  and  the  sheriff.  The  testimony  of 
the  jurors  tended  to  show  that  a  dispute  arose  in  the  jury  room 
as  to  what  the  witness  Louden  had  testified  to,  the  deponents 
maintaining  that  he  had  testified  that  there  was  a  scuffle  in  the 
saloon,  and  that  in  the  scuffle  the  prisoner  got  down  on  the 
floor,  while  the  remaining  nine  jurors  maintained  the  contrary ; 
that,  to  settle  the  dispute,  the  jury  sent  the  sheriff  to  the  court 
with  a  request  for  Louden's  testimony,  but  afterwards  were  in- 
formed by  the  sheriff  that  the  request  could  not  be  granted ; 
and  that  the  deponents,  then  thinking  they  might  be  mistaken, 
assented  to  a  verdict  of  guilty  of  murder  in  the  first  degree, 
which  they  would  not  have  done  had  they  known  that  their 
recollection  was  correct,  as  they  had  since  found  it  to  be. 

The  deposition  of  the  sheriff  was  as  follows : 

"  I  am  the  sheriff  of  Dauphin  county,  and  had  charge  of  the 
jury  in  this  case.  On  the  morning  the  verdict  was  rendered,  I 
was  requested  by  Mr.  Cummings,  the  foreman  of  the  jury,  to 
ask  the  court  whether  they  could  not  have  Mr.  Louden's  testi- 
mony read  to  them.  I  informed  the  court  of  this  request,  and 
was  instructed  to  say  to  the  jury  that  the  request  could  not  be 
granted,  and  I  so  informed  the  jury." 

The  opinion  of  the  court,  Simonton,  P.  J.,  with  reference  to 
the  fifth  and  sixth  reasons  assigned  for  a  new  trial,  was  in  part 
as  follows : 

The  depositions  of  three  of  the  jurors  have  been  taken  to  sus- 
tain this  reason  [the  fifth],  and  to  show  that  if  they  had  been 
certain  that  the  witness  named  had  testified  that  "  there  had 
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been  a  scuffle,  and  in  that  scuffle  Ware  got  down  on  the  floor/* 
they  would  not  have  agreed  to  a  verdict  in  the  first  degree. 
What  the  witness  really  did  say  was,  '*  Going  out,  they  were 
all  pushing  and  shoving,  they  were  all  pushing  and  shoving. 
Ware  got  down ;  whether  he  was  struck  or  not  I  do  not  know, 

I  did  not  see  anything  of  the  kind After  Ware  was  let 

up,  he  went  toward  the  door  and  the  crowd  also,  and  after  he 
got  to  the  door  he  fired  the  first  shot."  And  in  answer  to  a 
question  by  the  court,  "  Can  you  tell  us  what  the  pushing  was 
for,  and  what  occasioned  it?"  he  answered,  "Not  anything 
more  but  Johns  and  Ware  going  to  the  door  and  starting  a  fuss, 
and  then  they  started  in  from  the  door." 

—After  citing  Dalrymple  v.  Williams,  68  N.  Y.  861  (20 
Am.  Rep.  544) ;  Wright  v.  Telegraph  Co.,  20  Iowa  195 ;  Craw- 
ford  V.  State,  2  Yerg.  60  (24  Am.  Dec.  477),  note ;  8  Graham 
and  W.  on  New  Trials,  1428;  Cook  v.  Castner,  9  Cush.  278; 
Cluggage  V.  Swan,  4  Binn.  150 ;  and  Norton  v.  Breitenbach, 
1  Pears.  467,  as  establishing  the  doctrine  that  jurors  are  incom- 
petent to  impeach  their  verdict  by  testifying  that  they  joined 
in  it  in  consequence  of  misapprehension  or  mistake,  the  opin- 
ion continued : 

But  there  is  nothing  in  the  depositions  of  the  jurors  that 
ought  to  move  the  court  to  disturb  their  verdict ;  nothing  that 
tends  to  show  that  the  verdict  of  murder  in  the  first  degree 
ought  not  to  have  been  rendered.  The  utmost  that  it  tends 
to  show  in  favor  of  the  defendant  is  that  he  was  pushed  down 
but  not  struck,  and  that  after  he  was  let  up  he  went  to  the 
door  and  then  turned  and  fired  the  shots.  This  would  not 
show  any  excuse  or  palliation  of  his  conduct. 

The  sixth  reason  is,  that  the  court  erred  in  not  causing  cer- 
tain testimony  to  be  read  to  the  jury  in  open  court,  as  requested 
by  them.  The  request  made  by  the  jury,  as  we  remember  it, 
was  that  they  might  have  the  stenographer's  notes  of  the  one 
witness,  Joseph  Louden,  named  m  the  preceding  reason.  Our 
recollection  upon  this  point  is  corroborated  by  the  deposition 
of  one  of  the  jurors  above  referred  to,  who  says :  "  The  fore- 
man sent  the  sheriff  to  the  court  for  Louden's  evidence  or  the 
stenographer's  notes ;  he  came  back  and  reported  that  the  court 
would  not  let  us  have  the  testimony."  This  request  could  not 
with  safety  have  been  complied  with;  and  the  court  could  not 
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know,  and  did  not  know,  and  does  not  now  know,  that  the  jury 
had  any  desire  to  come  into  court  for  further  instiTictions. 
Besides,  as  we  have  seen  above,  there  was  nothing  in  the  evi- 
dence of  this  witness  that  ought  to  have  changed  the  result. 

The  motion  for  a  new  trial  having  been  overruled,  the  court 
pronounced  sentence  of  death  upon  the  prisoner,  whereupon 
he  took  this  appeal  specifying  that  the  court  erred : 

1.  In  permitting  the  jurors  to  be  examined  touching  their 
qualifications,  without  first  having  been  sworn  or  affirmed  to 
make  true  answers. 

2.  In  declining  to  permit  the  testimony  of  Joseph  Louden 
to  be  read  to  the  jury,  when  requested  by  the  jury. 

8,  4.  In  the  answers  to  the  defendant's  points.  ^  * 
6.  In  not  fully  instructing  the  jury  upon  the  law  as  applica- 
ble to  the  facts  of  the  case,  and  in  not  more  fully  calling  their 
attention  to  the  facts  to  which  the  principles  of  law  stated  by 
the  court  were  to  be  applied  by  them. 

6.  In  that  the  evidence  was  insufficient  to  establish  the  es- 
sential elements  of  murder  in  the  first  degree,  and  the  verdict 
was  unwarranted  by  the  evidence. 

Mr.  J,  C.  Durbin  and  Mr.  S.  J.  M.  McCarrell  (with  them 
Mr.  Lewis  M.  Neiffer)^  for  the  appellant : 

1 .  The  failure  to  swear  the  jury  before  their  examination  as 
to  their  qualifications,  was  irregular,  and  should  be  regarded  as 
fatal:  Zell  v.  Commonwealth,  94  Pa.  272 ;  O'Mara  v.  Common- 
wealth, 76  Pa.  424 ;  Comfort  v.  Mosser,  121  Pa.  466.  It  was 
the  defendant's  right  to  have  the  examination  conducted  under 
oath,  and  it  was  the  duty  of  the  court,  without  request  or  sug- 
gestion, to  see  that  it  was  so  done.  The  defendant  could  not 
waive  that  which  is  essential  to  the  due  and  orderly  administra- 
tion of  justice  :  Guyowski  v.  People,  1  Scam.  476 ;  1  Whart. 
Cr.  L.,  §  145  a;  Smith  v.  Commonwealth,  14  S.  &  R.  69. 

2.  It  was  error  to  decline  to  read  the  testimony  of  Louden  to 
the  jury,  when  requested  so  to  do.  That  testimony  was  on  a 
vital  point,  and  that  the  verdict  was  based  upon  a  wrongful 
recollection  of  it,  is  beyond  dispute.  Whether  the  request  of 
the  jury  was  as  stated  by  the  sheriff,  or  as  recollected  by  the 
court,  makes  no  difference.     The  material  fact  is  that  there  was 
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doubt  or  difference  of  opinion  in  the  minds  of  the  jurors,  and 
that  this  situation  was  communicated  to  the  court  with  a  request 
for  further  information.  The  information  requested  the  court 
had  no  power  to  withhold.  If  it  could  not  be  given  in  the  man- 
ner desired,  the  recognized  method  of  calling  the  juiy  into  open 
court  to  receive  it  should  have  been  adopted:  Georgia  v.  Brails- 
ford,  8  Dall.  1 ;  Cox  v.  Highley,  100  Pa.  263.  The  opinion  of 
the  judge  that  the  testimony  of  Louden,  even  if  correctly  re- 
membered, should  have  made  no  legal  change  in  the  verdict, 
does  not  meet  the  diflBculty.  The  weight  to  be  given  to  it  and 
the  conclusions  to  be  drawn  from  it  were  solely  for  the  consid- 
eration of  the  jury ;  and  the  jurors  were  competent  to  prove  the 
injury  resulting  to  the  defendant :  Packard  v.  United  States, 
1  G.  Greene  225  (48  Am.  Dec.  875) ;  Bmdley  v.  Bradley,  4 
Dall.  112 ;  FoUansbee  v.  Walker,  74  Pa.  310 ;  Haak  v.  Breid- 
enbach,  3  S.  &  R.  204 ;  Leonard  v.  Leonard,  1  W.  &  S.  342; 
Commonwealth  v.  Haines,  15  Phila.  363. 

3.  The  modification  by  the  court  of  the  defendant's  third  point 
was  calculated  to  mislead  the  jury  into  the  belief  that  they 
must  be  satisfied,  not  only  of  a  sufficient  provocation  to  induce 
passion  and  rage,  but  also  of  a  sufficient  provocation  to  warrant 
the  shooting.  And  the  answer  to  the  fourth  point  was  errone- 
ous, because  its  effect  was  an  instruction  to  the  jury  to  inquire 
whether,  as  a  matter  of  fact,  the  defendant  had  other  probable 
means  of  escape  from  the  attack  upon  him,  and  that  if  such 
means  of  escape  actually  existed,  although  he  may  have  been 
ignorant  of  it,  his  honest  belief  of  danger  and  the  good  faith 
with  which  he  fired  furnished  no  excuse.  The  charge  was  little 
more  than  the  reading,  mutatis  mutandis,  of  the  instructions 
given  by  Mr.  Justice  Agnew,  in  Commonwealth  v.  Drum,  58 
Pa.  9.  It  was  more  meagre  in  its  reference  to  the  facts  of  the 
case  than  the  charge  in  Meyers  v.  Commonwealth,  83  Pa.  131, 
characterized  by  the  present  Chief  Justice  as  inadequate. 

4.  We  confidently  submit  that  none  of  the  essential  ingredi- 
ents of  murder  in  the  first  degree  were  proved  beyond  a  reason- 
able doubt.  All  the  circumstances  clearly  indicate  the  entire 
absence  of  deliberation  and  premeditation.  The  defendant  was 
clearly  shown  to  be  a  young  man  of  good  character  and  quiet, 
peaceable  disposition,  and  his  every  act,  until  a  few  moments 
before  the  firing  of  the  fatal  shot,  clearly  negatives  every  sug- 
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gestion  of  his  meditating  the  death  of  any  one.  A  sudden  fight, 
beginning  between  his  companion  and  Shultz,  was  almost  im- 
mediately followed  by  another  in  which  he  became  involved 
and  in  which  he  was  violently  assaulted  and  beaten,  and  in  the 
very  midst  of  the  attendant  noise  and  turmoil  he  fired  his  re- 
volver. This  suddenness  is  opposed  to  premeditation :  Com- 
monwealth V.  Drum,  68  Pa.  9.  There  were  no  subsequent 
circumstances  to  overcome  the  presumption  arising  from  the 
suddenness  of  the  occurrence,  as  was  the  case  in  Lanahan  v. 
Commonwealth,  84  Pa.  80.  A  deliberate  intent  to  take  life 
was  not  sufficiently  proved :  Pistorius  v.  Commonwealth,  84 
Pa.  168 ;  Murray  v.  Commonwealth,  79  Pa.  814. 

Mr.  Q-eorge  Kunkel^  Distiict  Attorney,  for  the  appellee  : 

1.  A  defendant  may  waive  his  challenge,  and  there  is  no 
good  reason  why  he  may  not  waive  a  step,  toward  the  perfect- 
ing of  such  challenge :  1  Archb.  Cr.  PL  &  Pr.,  64 ;  United 
States  V.  Cornell,  2  Mas.  91 ;  2  Graham  and  W.  on  New  Trials, 
192.  The  refusal  of  the  court  to  send  Louden's  testimony  to 
the  jury  was  a  matter  exclusively  within  the  discretion  of  the 
court  below.  No  case  can  be  found  in  which  the  facts  were 
reproduced  to  the  jury.'  Jurors,  however,  are  incompetent  to 
impeach  their  verdict :  Dalrymple  v.  Williams,  68  N.  Y.  861 
(20  Am.  Rep.  644)  ;  Wright  v.  Telegraph  Co.,  20  Iowa  195  ; 
Crawford  v.  State,  2  Yerg.  60  (24  Am.  Dec.  477)  ;  8  Graham 
and  W.  on  New  Trials,  1428 ;  Cook  v.  Castner,  9  Cush.  274 ; 
Cluggage  V.  Swan,  4  Binn.  160;  Norton  v.  Breitenbach,  1 
Pears.  467 ;  Whart.  Cr.  PI.  &  Pr.,  §  847.  Hence  the  effect  of 
the  failure  to  send  the  testimony  out  cannot  be  known.  More- 
over, the  depositions  in  support  of  the  motion  for  a  new  trial 
form  no  part  of  the  record:  Alexander  v.  Commonwealth,  105 
Pa.  1. 

2.  Upon  every  question  of  law  legitimately  raised  by  the 
testimony,  the  jury  were  properly  instructed.  Apart  from  all 
that  has  been  said,  it  is  a  fatal  objection  to  the  first  five  assign- 
ments of  error  that  tliey  are  not  based  upon  exceptions  taken 
in  the  court  below :  Hopkins  v.  Commonwealth,  60  Pa.  1 ; 
Grant  v.  Commonwealth,  71  Pa.  507.  The  only  question, 
therefore,  of  which  this  court  can  take  jurisdiction,  is  whether 
the  necessary  ingredients  of  murder  in  the  first  degree  have 
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been  proved  to  exist.  The  question  of  the  prisoner's  guilt  or 
innocence  it  will  not  review :  Grant  v.  Commonwealth,  supra ; 
Staup  V.  Commonwealth,  74  Pa.  468;  McCue  v.  Common- 
wealth, 78  Pa.  186;  Meyers  v.  Commonwealth,  88  Pa.  131. 
There  was  ample  evidence  to  justify  the  jury  in  finding  that 
Ware,  when  he  made  use  of  his  deadly  weapon,  intended  to 
kill,  and  that  he  had  sufficient  time  to  frame  a  deliberate  de- 
sign to  kill :  Keenan  v.  Commonwealth,  44  Pa.  66 ;  Common- 
wealth V.  Drum,  68  Pa.  9 ;  Commonwealth  v.  Daley,  2  Clark 
166.  The  question  for  the  jury  was  virtually  whether  they 
would  believe  the  testimony  for  the  commonwealth  or  that  of 
the  defendant. 

Opinion,  Mr.  Chief  Justice  Paxson  : 

This  record  comes  up  without  a  single  exception  in  the  court 
below.  It  was  conceded  upon  the  argument  at  bar  that  no  ex- 
ceptions were  taken.  Yet  we  have  assignments  of  error  to 
various  matters  which  occurred  at  the  trial,  to  the  charge  of 
the  court  and  the  answers  to  points.  Neither  the  charge  nor 
the  points  and  answers  are  attached  to  the  record.  In  the  ab- 
sence of  a  bill  of  exceptions,  we  have  nothing  before  us  but  the 
bare  record,  such  as  would  be  sent  up  tipon  a  common-law  writ 
of  certiorari.  The  object  of  an  exception  is  to  place  something 
upon  the  record  which  occurred  upon  the  trial  below.  Until 
the  matter  complained  of  is  thus  placed  upon  the  record,  we  can 
have  no  official  knowledge  of  it.  We  can  properly  know  noth- 
ing of  a  trial  except  as  it  is  disclosed  by  the  record.  If  we 
were  to  decide  cases  by  what  is  outside  of  it,  our  decisions 
would  be  arbitrary  rescripts  instead  of  judicial  decrees,  and 
would  deservedly  lose  the  confidence  of  the  bar  and  the  com- 
munity. 

There  is  an  orderly  and  legal  way  of  bringing  cases  into  this 
court  for  review,  and  of  raising  the  questions  we  are  asked  to 
pass  upon.  It  is  a  mistake  to  suppose  that  we  possess  the  ai^ 
bitrary  power  of  disregarding  all  forms  and  precedents  to  meet 
the  supposed  justice  or  merits  of  a  particular  case.  This  is  al- 
ways the  argument  of  despotic  power,  when  it  seeks  to  substi- 
tute its  own  will  for  the  well-settled  principles  of  the  law.  I 
can  account  for  the  entire  absence  of  exceptions,  only  upon  the 
tiieoiy  that  at  the  trial  the  learned  counsel  for  the  prisoner 
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were  satisfied  with  the  rullDgs  of  the  court.  If  not  so  satisfied, 
it  is  difficult  to  understand  why  exceptions  were  not  taken. 
It  may  be  the  counsel  were  disappointed  in  the  verdict,  and  an- 
ticipated a  conviction  of  a  lower  degree  of  crime.  Be  that  as 
it  may,  the  mistake  of  the  jury,  if  they  made  one,  cannot  be 
corrected  in  this  way.  It  is  very  clear  that,  as  the  record 
stands,  we  could  not  reverse  this  judgment,  even  though  we 
were  morally  satisfied  that  error  had  been  committed.  The 
most  we  could  do,  under  such  peculiar  circumstances,  would 
be  to  point  out  the  supposed  error  and  refer  it  to  the  board  of 
pardons. 

In  order  that  there  may  be  no  misapprehension  as  to  the 
merits  of  this  appeql,  we  have  considered  the  several  assign- 
ments of  error  as  though  they  were  sustained  by  a  bill  of  ex- 
ceptions. 

The  first  assignment  is,  in  substance,  that  the  trial  was  ir- 
regularly and  illegally  conducted,  because  the  jurors  were  ex- 
amined as  to  their  competency  to  serve  without  having  been 
previously  sworn  upon  their  voir  dire.  The  testimony  in  the 
cause,  as  well  as  what  occurred  at  the  empaneling  of  the  jury, 
though  not  upon  the  record  for  the  reason  above  given,  is  ap- 
parently all  printed,  and  an  inspection  of  it  shows  that  the 
jurors  were  examined  as  to  their  qualifications  without  having 
been  first  sworn  to  make  true  answers ;  that  no  objection  was 
made  to  this  mode  of  proceeding,  and  that  the  prisoner's  coun- 
sel participated  in  such  examination  without  asking  that  they 
be  sworn.  He  had  the  right  to  have  them  sworn;  had  he  de- 
manded it,  the  oath  would  no  doubt  have  been  administered. 
The  proceeding  in  question  was  one  step  towards  selecting  a 
jury.  When  the  name  of  the  juror  is  called,  ancl  he  comes  to 
look  upon  the  prisoner,  the  latter  may  challenge  for  cause,  or 
he  may  waive  his  right  to  do  so.  It  is  said  that  in  a  capital 
case  the  prisoner  cannot  waive  anything ;  that  is  to  say,  he  is 
not  bound  by  such  waiver.  This  is  a  mistake,  in  the  broad 
sense  in  which  the  proposition  is  usually  stated.  There  are 
many  things  as  to  which  his  waiver  would  not  bind  him  ;  there 
are,  on  the  other  hand,  many  matters  connected  with  the  trial 
which  he  may  waive.  Thus,  he  may  waive  his  right  to  cross- 
examine  a  witness ;  and,  as  before  said,  he  may  waive  his  right 
to  challenge  a  juror.    But  if  he  challenges  the  juror  for  cause. 
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he  has  a  right  to  examine  him  as  to  his  qualifications,  after 
which,  if  he  has  not  shown  cause,  he  may  challenge  peremp- 
torily, or  he  may  waive  either  form  of  challenge  and  allow  the 
juror  to  take  his  seat  in  the  box.  If  this  were  not  so,  we  might 
have  the  anomaly  of  a  challenge  for  cause,  being  abundantly 
sustained  by  the  juror's  answers;  a  waiver  of  the  challenge  by 
the  prisoner,  followed  by  a  motion  for  a  new  trial  in  case  of 
conviction,  upon  the  ground  that  an  incompetent  juror  had 
been  permitted  to  serve.  A  plea  in  such  case  that  the  juror 
was  not  bound  by  his  waiver  would  not  receive  mucli  consid- 
eration. The  prisoner  may  waive  his  right  to  examine  the 
juror  on  his  voir  dire.  He  may  accept  him  without  asking  a 
single  question,  and  this  is  sometimes  done.  The  answers  to 
questions  asked  upon  such  an  examination  are  for  the  court, 
not  for  the  jury.  If  the  prisoner  is  willing  to  put  his  questions 
to  an  unsworn  juror,  we  must  presume  he  is  satisfied  with  the 
truth  of  the  answers.  If  he  may  waive  the  challenge,  and  tie 
right  to  examine  the  juror  on  his  voir  dire,  surely  he  may  waive 
the  right  to  have  him  sworn. 

I  have  no  doubt  that  if  the  prisoner  had  asked  the  court  to 
have  the  jurors  sworn  on  their  voir  dire  before  he  examined 
them,  and  the  court  had  refused  his  request,  it  would  have 
been  error.  As  was  said  in  O'Mara  v.  Commonwealth,  75  Pa. 
424 :  **  The  proper  practice  is  to  examine  jurors  on  their  voir 
dire  as  to  the  opinions  they  have  formed."  And  in  Zell  v. 
Commonwealth,  94  Pa.  258,  it  was  said  by  our  late  Brother 
Tbxinkey  :  "  No  request  was  made  that  the  jurors  be  sworn 
on  their  voir  dire,  nor  objection  made  to  their  examination 
without,  nor  exception  taken  to  the  allowance  of  the  challenged 
for  cause ;  and,  therefore,  the  third  assignment  of  error  is  ground- 
less. However,  we  will  remark  that,  though  it  may  not  be  er^ 
roneous  to  omit  the  oath,  unless  it  be  requested  to  be  taken, 
yet,  so  far  as  advised,  it  is  the  more  general  practice,  and  we 
think  the  better  one,  to  examine  the  juror  under  his  oath." 
Without  a  further  examination  and  discussion  of  the  author- 
ities, I  think  the  true  rule  to  be  deduced  therefrom  is  that  the 
proper  practice  is  to  swear  the  juror  prior  to  his  examination 
on  liis  voir  dire ;  that,  if  the  prisoner  requests  it  to  be  done 
and  it  is  refused,  it  is  error ;  yet,  when  the  prisoner  voluntarily 
examines  the  juror  without  his  being  sworn,  and  without  ob- 
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jection  or  exception,  he  cannot  take  advantage  of  it  after  a 
trial  upon  the  merits.  We  would  not  have  sustained  this  as- 
signment, had  it  an  exception  to  support  it. 

The  second  assignment  alleges  that  the  trial  was  unlawful 
and  irregular  because  the  court  did  not,  at  the  request  of  the 
jury,  send  out  to  them  the  testimony  of  Joseph  Louden,  to  set- 
tle a  disputed  point  in  regard  to  what  he  had  testified  to. 
This  assignment  cannot  be  sustained.  It  would  have  been  a 
mistake  to  send  out  his  testimony.  If  the  jurors  had  desired 
information  as  to  any  matter  of  f j^ct  or  question  of  law,  they 
could  have  come  into  court  and  stated  their  difficulty  to  the 
trial  judge.  He  would  have  answered  their  inquiries,  either 
as  to  the  facts  or  the  law.  The  sending  out  of  a  part  of  the 
testimony  to  the  jury  room  is  without  precedent,  and  would 
have  been  a  palpable  error. 

No  error  is  perceived  in  the  answer  of  the  learned  judge  to 
the  defendant's  third  point.  Assuming  the  facts  stated  in  the 
point  to  have  been  found  by  the*  jury,  the  offence  would  have 
been  manslaughter,  provided  the  jury  also  found  there  was 
sufficient  provocation.  This  is  precisely  what  the  learned  judge 
told  them. 

The  answer  to  the  defendant's  fourth  point  was  also  entirely 
accurate.  The  learned  judge  said :  "  This  is  affirmed,  if  the  jury 
also  find  that  the  defendant  under  those  circumstances  had  no 
other  probable  means  of  escape."  The  law  is  well  settled  that, 
while  a  man  may  kill  another  in  self-defence,  he  may  not  do 
so  if  he  have  other  probable  means  of  escape.  When  his  back 
is  to  the  wall,  and  the  question  is  whether  he  shall  die  or  his 
assailant,  he  may  slay  his  assailant  to  preserve  his  own  life  ; 
but,  if  he  has  probable  means  of  escape  without  doing  so,  he 
must  resort  to  such  means  before  he  is  justified  in  killing  his 
adversary.    Human  life  is  too  sacred  to  be  taken  unnecessarily. 

The  only  remaining  assignment  which  deserves  attention  is 
the  sixth,  which  is  as  follows :  "The  evidence  in  this  case  was 
not  sufficient  to  establish  the  essential  elements  of  murder  in  the 
first  degree,  and  the  verdict  was  unwarranted  by  the  evidence." 

Without  reviewing  the  testimony  in  detail,  it  is  sufficient  to 
say  that  if  that  of  the  commonwealth  is  believed  it  sustains  the 
verdict.  The  defence  was,  that  the  shooting  took  place  in  the 
course  of  a  fight  in  a  bar-room ;  that  the  prisoner  was  attacked 
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and  beaten,  and  that  the  offence  was  manslaughter  at  the  most 
The  prisoner  was  examined  on  his  own  behalf,  and  was  corro- 
borated to  some  extent.  According  to  the  testimony  of  the  com- 
monwealth, however,  the  prisoner  was  not  in  any  fight ;  the  fight 
occurred  between  two  other  men,  and  the  prisoner  was  not  struck 
or  maltreated  by  any  one ;  that  he  drew  his  revolver,  and  fired 
two  shots,  each  of  which  destroyed  a  human  life ;  and  the  jury 
have  found  that  it  was  done  with  deliberation  and  an  intent  to 
take  life.  It  may  be  a  close  case  upon  this  point,  but  the  jury 
have  found  the  essential  facts  against  the  prisoner,  and  the  trial 
judge  would  have  assumed  a  grave  responsibility  had  he  dis- 
turbed the  verdict  upon  this  ground.  The  jury  believed  the 
commonwealth's  witnesses,  and  we  cannot  say  they  were  wrong 
in  this.  It  may  have  gone  hard  with  the  prisoner  that  he  carried 
a  concealed  deadly  weapon, — ^in  itself  a  violation  of  law, — ^ready 
to  be  used  upon  any  occasion  to  take  life,  and  they  may  have 
thought  that  one  life  was  not  too  much  to  atone  for  the  two  he 
had  taken.  However  this  may  be,  there  was  the  use  of  a  deadly 
weapon,  and  the  fact  that  not  one  but  two  shots  were  fired  and 
two  lives  sacrificed  may  have  had  its  effect  in  convincing  the 
jury  that  when  they  were  fired  it  was  the  deliberate  intent  of 
the  prisoner  to  take  life.  In  any  event,  it  was  a  question  for 
the  jury ;  and,  unfortunately  for  the  appellant,  they  have  de- 
cided against  him,  under  adequate  and  proper  instructions  from 
the  court  in  regard  to  what  is  necessary  to  constitute  murder  in 
the  first  degree. 

Our  conclusion  is,  that  had  this  case  come  up  in  proper  shape, 
with  the  errors  assigned  based  upon  a  sufficient  bill  of  exceptions, 
we  could  not  have  reversed  this  judgment. 

The  judgment  of  the  Oyer  and  Terminer  is  af- 
firmed, and  the  record  remitted  to  that  court  for 
the  purpose  of  execution. 
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COMMONWEALTH  v.  PHILA.  ETC.  C.  &  I.  CO.  137  4m, 

Il87    4^l| 
APPEALS  BY  PLAINTIFF  AND  DEFENDANT  FROM  THE  COURT  OF  ^^^  ^1 

COMMON  PLEAS  OF  DAUPHIN  COUNTY. 

Argaed  June  8, 1890— Decided  October  6, 1890. 
[To  be  reported.] 

1.  The  solyency  of  a  corporation,  for  the  purposes  of  taxation  upon  its 
bonded  indebtedness  under  the  provisions  of  the  act  of  June  30,  1885, 
P.  L.  194,  will  be  assumed,  on  proof  that  the  interest  upon  such  indebt- 
edness has  been  paid. 

2.  When  a  corporation  is  in  the  hands  of  receivers,  and  the  treasurer  of 
the  corporation  is  also  the  treasurer  of  the  receivers,  it  is  clearly  the 
treasurer's  duty,  imder  the  act  of  1885,  to  assess  the  tax  upon  the  com- 
pany's bonds,  on  payment  by  the  receivers  of  interest  thereon. 

3.  tf  such  assessment  were  made  by  the  treasurer,  it  would  be  the  duty 
of  the  receivers  to  pay  the  tax  to  the  commonwealth ;  and  if  he  make 
default  in  the  assessment,  the  corporation  is  liable  therefor,  and  an  ac- 
count for  the  tax  may  properly  be  settled  against  it. 

(a)  The  receivers  of  a  railroad  company,  which  was  the  guarantor  of 
bonds  of  a  coal  company,  purchased,  troxa  the  holders  of  some  of  the 
bonds,  interest  coupons  at  a  discount.  Said  coupons  were  then  canceled, 
surrendered  to  the  coal  company  and  charged  to  it  in  an  account  cur- 
rent: 

4.  For  the  purposes  of  taxation,  imdor  said  act,  this  was  equivalent  to  pay- 
ment of  the  interest  by  the  coal  company,  and  it  was  the  duty  of  the 
treasurer  to  make  the  proper  assessment,  the  commonwealth  not  being 
bound  to  await  the  general  settlement  of  accounts  between  the  two  com- 
panies. 

Before  Paxson,  C.  J.,  Sterrbtt,  Green,  Clark,  Will- 
iams, McCoLLUM  and  Mitchell,  J  J. 

Nos.  16, 17  May  Term  1890,  Sup.  Ct.;  court  below  No.  612 
September  Term  1887,  C.  P. 

On  April  18, 1887,  the  auditor  general  and  state  treasurer, 
upon  a  return  made  under  protest  by  the  treasurer  of  the  Phil- 
adelphia &  Reading  Coal  &  Iron  Company,  a  corporation  or- 
ganized under  the  laws  of  Pennsylvania,  settled  and  entered 
an  account  against  said  company  as  follows : 

For  tax  on  scrip,  bonds  and  certificates  91  indebtedness,  per 
Vol.  cxxxvn — 31 
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§  4,  the  act  of  June  80, 1885,  for  the  year  endiug  first  Monday 
of  November,  1886,  as  per  report  herewith  filed : 
Nominal  Value  of  scrip,  bonds 
and  certificates  of  indebted- 
ness, owned  by  residents  of 
Pennsylvania,.        .        .        111,608,887.46 

Tax,  three  mills, $84,626.51 

Deduct  treasurer's  commission,        .        .        .        222.63 


Due  commonwealth,        ....       $84,808.88 
From  the  settlement  thus  made,  said  corporation  filed  an  ap- 
peal, with  specifications  of  objections,  and  the  cause  was  then 
submitted  to  the  decision  of  the  court,  without  a  jury,  under 
the  provisions  of  the  act  of  April  22, 1874,  P.  L.  109. 

On  May  6,  1890,  after  hearing  had,  the  court,  Simonton, 
P.  J.,  filed  the  following  decision : 

This  case,  by  agreement  of  the  parties,  was  tried  by  the  court 
without  a  jury,  as  provided  by  the  act  of  April  22, 1874.  It 
originated  in  an  account  settled  by  the  auditor  general  and 
state  treasurer  against  defendant,  for  tax  on  bonded  indebted- 
ness, under  §  4,  act  of  June  30, 1885,  for  the  year  1886 ;  from 
which  settlement  defendant  appealed  to  this  court,  as  author- 
ized by  the  act  of  1811,  relative  to  public  accounts. 

FINDINGS  OF  FACT. 

1.  Defendant  is  a  Pennsylvania  corporation,  of  which  the 
sole  stockholder  is  the  Philadelphia  &  Reading  Railroad  Com- 
pany, and,  during  the  year  1886,  it  was  in  the  hands  of  re- 
ceivers, appointed  in  April,  1884,  by  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of  Pennsylvania ;  and 
one  of  the  terms  of  the  decree  appointing  said  receivers  was, 
"  that  they  pay  all  rents  and  taxes  due  and  growing  due  by  the 
aforesaid  corporation." 

2.  The  total  amount  of  the  bonded  indebtedness  of  the  de- 
fendant, during  the  year  1886,  as  shown  by  the  report  made 
by  its  treasurer,  December  17, 1886,  was  $14,256,837.45.  Said 
report  showed  that  $2,748,000  of  said  indebtedness  was  held 
and  owned  by  non-residents  of  Pennsylvania,  and  this  sum  was 
deducted  in  the  settlement  appealed  from,  and  defendant  was 
charged  with  tax  oft  the  balance,  viz. :  $11,508,837.45. 
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8.  [Neither  the  company  defendant  nor  its  receivers  paid, 
in  1886,  any  interest  on  $8,600,000  of  this  balance,  but  interest 
was  paid  thereon  by  the  Philadelphia  &  Reading  Railroad  Com- 
pany, which  had  guaranteed  the  payment  of  the  principal  and 
interest  on  the  bonds  representing  said  balance  at  the  time 
they  were  issued.  A  less  rate  of  interest  than  that  due  upon 
the  face  of  the  coupons  detached  from  said  bonds  was  paid  by 
said  railroad  company,  and  the  coupons  were  transferred  by 
the  holders  to  it  when  said  payments  were  made.]  ^ 

This  indebtedness  of  $8,600,000  was  held  and  owned  in  1886 
as  follows : 
By  non-residents  of  Pennsylvania,    .    .    .    $1,888,500.00 

By  residents  of  Pennsylvania, 6,809,600.00 

By  Pennsylvania  corporations,     ....         187,000.00 

By  unknown  persons, 270,000.00 

4.  The  guairantee  given  by  said  railroad  company  upon  said 
bonds  when  issued  was  as  follows : 

^^  Know  all  men  by  these  presents.  That  the  Philadelphia  & 
Reading  Railroad  Company,  for  a  valuable  consideration  paid 
by  the  Philadelphia  &  Reading  Coal  &  Iron  Company,  do  here- 
by guarantee  the  punctual  payment  of  the  interest  on  the  with- 
in bond,  as  the  same  shall  become  due  and  payable,  and  also  of 
the  principal  sum  of  the  said  bond,  at  the  date  of  its  maturity, 
to  the  lawful  holder  or  holders  of  the  same,  respectively,  ac- 
cording to  the  terms  thereof." 

And  the  holders  of  said  coupons,  when  they  were  paid  as 
above  stated,  signed  and  delivered  a  receipt  and  assignment  as 
follows : 

"  We,  the  undersigned,  acknowledge  to  have  received  from 
the  receivers  of  the  Philadelphia  &  Reading  Railroad  Company, 
guarantors  of  the  bonds  of  the  Philadelphia  &  Reading  Coal  & 
Iron  Company  herein  referred  to,  the  amount  set  opposite  our 
respective  names,  in  consideration  of  which  we  hereby  set  over, 
transfer  and  assign  all  interest  due  to  us  on  the  first  day  (the 
day  of  the  date  of  the  coupons),  upon  the  bonds  of  the  Phila- 
delphia &  Reading  Coal  &  Iron  Company  secured  by  mort- 
gage  It  being  expressly  understood  and  agreed  that  the 

bonds  so  held  by  us,  and  all  after-accruing  interest  thereon^ 
shall  retain  priority  of  lien  upon  the  mortgaged  premises  over 
the  amount  of  interest  herebv  transferred  to  the  said  receivers." 
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5.  The  corporation  defendant  was  in  1866,  and  has  been  at 
all  times  since,  largely  indebted  to  the  Philadelphia  &  Reading 
Railroad  Company,  its  sole  stockholder,  and  the  coupons  so 
paid  by  and  assigned  to  the  said  railroad  company  were  canceled 
by  it  and  returned  to  the  defendant,  and  it  was  charged  upon 
the  books  of  the  railroad  company  with  the  amounts  so  paid 
for  said  coupons. 

6.  Interest  was  paid,  during  1886,  by  the  receivers  of  the 
corporation  defendant,  on  $4,385,837.45  of  the  indebtedness  of 
defendant,  being  the  balance  remaining  after  deducting  the 
$8,600,000,  upon  which  interest  was  paid  by  the  receivers  of 
said  railroad  company,  and  $1,321,000,  upon  which  no  interest 
was  paid  from  any  source  during  said  year,  from  $14,256,837.45, 
the  total  indebtedness  of  defendant. 

This  indebtedness  of  $4,335,837.45  was,  when  said  interest 
was  paid,  held  and  owned  as  follows : 

By  non-residents  of  Pennsylvania,     .     .     .    $1,058,500.00 

By  residents  of  Pennsylvania, 2,695,837.45 

By  corporations  of  Pennsylvania,      .    .     .        255,000.00 

By  unknown  persons, •      100,500.00 

By  trustees  resident  in  Pennsylvania,    .     •        226,000.00 
No  taxes  were  deducted  from  any  part  of  this  indebtedness, 
when  the  interest  thereon  was  paid  by  said  receivers.     The  in- 
terest was  paid  out  of  funds  in  the  hands  of  the  receivers  be- 
longing to  defendant. 

7.  The  treasurer  of  defendant,  before  making  the  report  of 
defendant's  indebtedness  above  referred  to,  upon  which  the  set- 
tlement appealed  from  is  based,  made  diligent  inquiry  and  used 
all  proper  efforts  to  learn  the  residences  of  the  holders  and 
owners  of  the  evidence  of  said  indebtedness.  Nearly  aU  the 
bonds  issued  by  defendant,  and  evidencing  said  indebtedness, 
contain  an  agreement  by  the  defendant  to  pay  the  taxes  due 
or  to  become  due  thereon ;  and  no  tax  was  deducted  from  any 
part  of  the  interest  paid  by  said  receivers. 

8.  The  dates  when  the  interest  became  due  upon  the  indebt- 
edness of  defendant  were  as  follows : 

The  appeal  in  this  case  contains  thirty-four  separate  specifi- 
cations of  objection  to  the  settlement,  but  the  questions  which 
we  consider  it  necessary  to  discuss  are  comparatively  few. 


Digitized  by  LjOOQIC 


Pa.]  COMMONWEALTH  v.  COAL  &  IRON  CO.  485 

Decision  of  Court  below. 

It  is  contended,  on  behalf  of  the  corporation  defendant,  that 
it  is  not  liable  for  any  part  of  the  amount  charged  against  it  in 
the  settlement  appealed  from,  for  the  reason  that  the  tax  in  ques- 
tion is,  by  the  act  of  1886,  imposed  on  money  owing  by  solvent 
debtors  only,  whereas  defendant,  during  the  year  1886,  was  in- 
solvent and  in  the  hands  of  receivers. 

[By  §  4  of  the  act,  it  is  made  the  duty  of  the  treasurer  of  each 
private  corporation  to  deduct  the  tax  when  the  interest  is  paid. 
Solvent  means,  literally,  paying ;  and  we  hold,  notwithstanding 
the  fact  that  defendant  was  in  the  hands  of  receivers,  that  it 
was,  within  the  meaning  and  intent  of  the  act,  solvent  as  to  so 
much  of  its  indebtedness  as  it  actually  paid,  and  this  objection 
cannot,  therefore,  be  sustained.  It  is  further  claimed  that  de- 
fendant is  not  liable  for  any  part  of  the  amount  charged  in  the 
settlement,  for  the  reason  that  no  interest  on  any  part  of  its  in- 
debtedness was  paid  directly  by  it ;  that  the  only  interest  paid 
during  1886  was  paid  by  its  receivers,  and  that  the  defendant 
cannot  be  charged  with  tax  in  respect  to  such  payment.  We 
do  not  think  this  claim  can  be  sustained.  The  principles  in- 
volved in  the  decision  of  Phila.  etc.  R.  Co.  v.  Commonwealth, 
104  Pa.  80,  are  applicable  to  this  case,  and,  without  repeating 
what  is  there  said,  we  hold  that  the  defendant  is  properly 
charged  in  the  settlement  appealed  from  with  tax  on  the  amount 
of  its  bonded  indebtedness  on  which  the  interest  was  paid  by 
its  receivers.]  * 

It  is  further  contended  that  defendant  is  not  liable  for  the 
tax  on  the  ^^8,600,000,  the  interest  upon  which  was  not  paid 
either  by  defendant  or  by  its  receivers,  but  was  paid,  in  the 
manner  stated  in  the  finding  of  facts,  by  the  receivers  of  the 
Philadelphia  &  Reading  Railroad  Company,  the  guarantor  of 
said  indebtedness.  We  think  this  claim  is  valid.  The  act  re- 
quires the  tax  to  be  retained  by  the  treasurer  of  each  private 
corporation,  upon  the  payment  of  any  interest ;  and,  no  interest 
having  been  paid  by  the  treasurer  of  defendant  or  its  receiver, 
we  are  unable  to  see  how  defendant,  or  any  one  on  its  behalf, 
could  have  retained  the  tax,  and,  as  to  this  portion  of  its  in- 
debtedness, we  think  defendant  was  in  1886  insolvent.  The 
question  is  not  now  before  us,  but  it  would  seem  that  the  duty 
of  retaining  the  tax  must  rest  upon  the  person  or  corporation 
paying  the  interest. 
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We  have  found  that  the  treasurer  of  defendant,  before  mak- 
ing report,  made  diligent  inquiry  and  used  every  proper  effort 
to  ascertain  the  residences  of  the  holders  and  owners  of  defend- 
ant's indebtedness ;  and  we  therefore  think  that  it  is  not  liable 
for  tax  upon  the  amount  of  indebtedness  reported  to  be  held 
by  persons  unknown,  it  not  having  been  shown  by  the  common- 
wealth that  any  part  of  said  indebtedness  is  held  and  owned  by 
residents  of  Pennsylvania.  And  defendant  is,  of  course,  not 
liable  for  tax  upon  the  part  of  its  indebtedness  upon  which  no 
interest  was  paid  from  any  source  during  1886. 

The  fact  that  defendant  agreed,  when  the  bonds  were  is- 
sued, to  pay  the  tax  that  might  be  imposed  upon  its  indebted- 
ness by  the  state,  cannot  affect  the  result.  The  state  was  no 
party  to  this  agreement,  and  it  could  not  be  deprived  by  it  of 
its  right  to  have  the  amount  of  the  tax  deducted  when  the  in- 
terest was  paid.  The  tax  is  upon  the  creditor  in  respect  of 
the  indebtedness,  and  the  source  to  which  the  state  looks  for 
the  tax  is  the  interest  due  and  paid.  If  the  debtor  has  agreed 
to  pay  the  tax,  the  creditor  must  look  to  the  debtor  for  it ;  the 
state  can,  none  the  less,  claim  it  out  of  the  interest. 

Nor  is  the  position  of  the  debtor  any  the  worse  because  of 
the  agreement.  He  does  not  thereby  become  liable  to  the  tax 
until  the  interest  is  actually  paid,  for  until  this  is  done,  the 
tax  by  the  terms  of  the  taxing  act  is  not  due. 

We  do  not  think  it  necessary  to  refer  in  detail  to  any  of  the 
other  specifications  of  objections  to  the  settlement.  On  the 
authority  of  Commonwealth  v.  Canal  Co.,  128  Pa.  594,  and 
Commonwealth  v.  Railroad  Co.,  129  Pa.  429,  all  the  specifica- 
tions are  overruled,  except  those  which  are  sustained  in  the 
following 

COKCLXrSIOKS  OF  LAW. 

1.  [The  commonwealth  is  entitled  to  judgment  against  de- 
fendant for  the  tax  charged  in  the  settlement  appealed  from, 
upon  so  much  of  the  $4,836,837.46,  the  interest  on  which  was 
paid  in  1886  by  the  receivers  of  defendant,  as  was  not  held  and 
owned  by  non-residents  of  Pennsylvania,  by  Pennsylvania  cor- 
porations, and  by  persons  unknown,  namely,  on  the  sum  of 
$2,921,837.46.]  ^ 

2.  [Defendant  is  not  liable  for  tax  upon  any  part  of  the 
$8,600,000  upon  which  neither  it  nor  its  receivers  paid  interest 
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in  1886,  but  upon  which  the  interest  for  that  year  was  paid  by 
the  receivers  of  the  Philadelphia  &  Reading  Railroad  Com- 
pany.] » 

8.  Defendant  is  not  liable  for  tax  upon  the  $1,821,000  of  its 
indebtedness  upon  which  no  interest  was  paid  during  the  year 
1886. 

4.  Defendant  ia  not  liable  to  tax  upon  any  part  of  its  indebt- 
edness which  was  held  and  owned  in  1886  by  non-residents  of 
Pennsylvania,  corporations  of  Pennsylvania,  or  persons  whose 
residences  are  stated  to  be  unknown  in  the  report  upon  which 
the  settlement  appealed  from  is  based. 

««««««««« 

— The  court  thereupon  directed  judgment  to  be  entered  in 
favor  of  the  commonwealth  for  $11,825.27,  unless  exceptions 
were  filed  witbin  the  time  limited  by  law,  in  accordance  with 
a  calculation  finding  that  sum  to  be  due  upon  the  basis  of  the 
amount  taxable  being  $2,921,837.45. 

Exceptions  to  the  foregoing  decision  were  filed  by  the  Phila- 
delphia &  Reading  Coal  &  Iron  Company,  averring  that  the 
court  erred :  In  the  finding  of  facts  embraced  in  [  ]  • ;  and  in 
the  conclusions  of  law  stated  in  [  ]  ^  *  The  commonwealth 
excepted  to  the  conclusion  of  law  embraced  in  [  ]  ■. 

On  May  18, 1890,  the  court  entered  a  decree  overruling  all 
the  exceptions  and  directing  judgment  to  be  entered  for  the 
amount  specified  in  the  original  decision.     Thereupon 

The  Philadelphia  &  Reading  Coal  &  Iron  Company  took  the 
appeal  at  No.  16,  specifying  that  the  court  erred : 

1-8.  In  overruling  the  defendant's  exceptions.^  ***  • 

4.  In  entering  judgment  in  any  sum  for  the  commonwealth. 

And  the  Commonwealth  took  the  appeal  at  No.  17,  specify- 
ing that  the  court  erred : 

1.  In  not  sustaining  the  commonwealth's  exception.* 

Mr,  William  B,  Lamherton  (with  him  Mr.  Q-eorge  It,  Kaer- 
cher^^  for  the  Phila.  etc.  Coal  &  Iron  Co.,  appellant  in  No.  16, 
and  appellee  in  No.  17 : 

1.  The  defendant  is  not  liable  for  the  tax  on  bonds  the  in- 
terest on  which  was  paid  by  its  receivers.  This  tax  does  not 
represent  a  debt  due  from  the  company  to  the  commonwealth. 


Digitized  by  LjOOQIC 


488  MIDDLE  DISTRICT,  1890.  [187 

Ai^gfuments. 

The  former,  under  the  law,  is  merely  the  collector  of  the  tax : 
Commonwealth  v.  Railroad  Co.,  104  Pa.  89.  In  the  present 
instance,  the  tax  can  become  a  liability  of  the  company,  if  at 
all,  either :  (1)  as  a  result  of  the  contract  between  the  com- 
pany and  the  bondholder  for  the  payment  of  interest  free  of 
tax ;  (2)  by  way  of  penalty  for  non-performance  of  duty ;  or 
(3)  by  inheritance  from  the  receivers.  The  company  cannot  be 
held  liable  on  the  first  ground.  The  contract  between  it  and  the 
bondholders  was  made  for  the  benefit  of  the  latter.  It  was  not 
made  for  the  commonwealth's  benefit,  and  the  commonwealth 
was  not  a  party  to  it  and  can  claim  no  advantage  from  it :  Fin- 
ney V.  Finney,  16  Pa.  380 ;  Blymire  v.  Boistle,  6  W.  182 ; 
Robertson  v.  Reed,  47  Pa.  116 ;  MundorfE  v.  School  Directors, 
4  Penny.  103  ;  Bank  of  St.  Louis  v.  Grand  Lodge,  8  Otto  128. 

2.  Nor  is  the  tax  collectible  by  way  of  penalty.  The  com- 
pany had  no  control  over  the  money  with  which  the  interest 
was  paid.  The  receivers  who  paid  it  were  temporary  managers 
of  the  property,  appointed  by  the  court  in  the  place  of  the  man- 
agers appointed  by  the  company :  Beach  on  Receivers,  §  335 ; 
Phila.  etc.  R.  Co.  v.  Commonwealth,  104  Pa.  80 ;  represent- 
ing the  bondholders :  Beach  on  Receivers,  §  340 ;  and  having 
a  custody  of  the  property  hostile  to  the  stockholders  of  the 
corporation.  Hence,  the  stockholders  are  not  liable  for  the 
non-collection  of  this  tax,  as  they  were  in  no  way  responsible 
therefor.  It  is  argued,  however,  that  the  company  is  liable, 
because,  having  received  its  property  back  from  the  receivers, 
it  has  gotten  the  benefit  of  the  payment  by  them  of  the  interest. 
Such  a  conclusion  does  not  legally  or  logically  follow.  The 
law  will  not  impose  a  retroactive  penalty  for  failure  to  do  that 
which  was  impossible.  The  tax  becomes  a  liability  of  the  com- 
pany only  if  the  company  could  lawfully  have  collected  dt  from 
the  bondholders. 

3.  In  this  case  the  company  did  not  pay  the  interest,  and 
was  not  in  a  position  to  collect  the  tax.  The  receivers  had  no 
authority  to  collect  it.  By  the  act  of  June  30, 1885,  P.  L.  194, 
the  treasurer  of  the  company  is  designated  as  the  one  author^ 
ized  to  assess  and  retain  the  tax  when  paying  interest,  and  he 
has  personally  a  function  to  perform  in  its  lawful  collection. 
The  authority  to  collect  taxes  may  not  be  delegated  without 
express  sanction  of  law :  Shoemaker  v.  Swiler,  2  Pears.  114 ; 
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and  they  must  be  collected  by  the  person  and  in  the  manner 
prescribed  by  statute :  Cooley  on  Taxation,  2d  ed.,  424,  426 ; 
2  Desty  on  Taxation,  685,  687 ;  Chalker  v.  Ives,  65  Pa.  81 ; 
CahneU  v.  Crawford  Co.,  69  Pa.  196 ;  Stephens  v.  Wilkins, 
6  Pa.  260.  An  unauthorized  person  attempting  such  collection 
would  be  a  trespasser:  Cooley  on  Taxation,  709,  796;  Hilbish 
V.  Hower,  68  Pa.  93.  In  any  event,  the  property  of  the  stock- 
holders would  not  be  responsible  for  the  individual  negligence 
of  the  receivers  in  not  collecting  and  paying  the  tax :  Beach  on 
Receivers,  §§  366,  368,  749 ;  High  on  Receivers,  §  778. 

4.  In  this  case,  however,  there  was  no  such  lawful  assessment 
as  would  give  rise  to  a  liability  for  the  tax.  This  loan  tax  is 
an  ad  valorem  tax,  and  as  such  requires  a  lawful  assessment : 
Cooley  on  Taxation,  238.  The  act  of  June  30, 1885,  P.  L.  194, 
did  not  create  a  new  tax  on  corporate  loans,  but  simply  provided 
more  efiScient  machinery  for  their  taxation :  Commonwealth  v. 
Canal  Co.,  123  Pa.  617 ;  Commonwealth  v.  Raib-oad  Co.,  104 
Pa.  89 ;  Cooley  on  Taxation,  351.  Although  this  tax  was  said, 
in  Commonwealth  v.  Railroad  Co.,  129  Pa.  429,  to  be  "in  the 
nature  of  a  specific  tax,"  yet  both  that  case  and  Commonwealth 
V.  Canal  Co.,  supra,  distinguish  it  from  a  specific  tax,  in  that 
it  requires  an  assessment  by  a  duly  authorized  officer.  It  is  be- 
yond controversy  that  the  bonds  described  in  §  4  of  the  act  of 
1886  are  subjected  to  an  ad  valorem  tax  by  §  1,  and  are  merely 
sub-classified  for  the  application  of  a  different  method  of  assess- 
ment and  collection.  In  this  case,  there  was  no  assessment,  and 
the  only  person  authorized  to  make  one  had  no  opportunity  to 
do  so.  Moreover,  under  the  provisions  of  the  act,  the  tax  on 
the  bonds  of  an  insolvent  corporation  must  be  held  to  have  been 
collected  through  the  county  officials. 

5.  The  company  is  not  liable  for  the  tax  on  bonds  the  coupons 
of  which  were  purchased  by  the  receivers  of  the  railroad  company. 
The  amount  expended  in  their  purchase  is  an  acknowledged  in- 
debtedness of  the  defendant,  represented  by  a  book-account. 
The  money  paid  from  time  to  time  by  the  defendant  to  the  rail- 
road company  has  never  canceled  any  portion  of  the  sum  ex- 
pended in  their  purchase.  The  question  whether  a  particular 
transaction  was  a  payment  or  a  purchase  of  the  coupons,  is  one 
of  fact  rather  than  of  law :  Jones  on  Corporate  Bonds  and  Mort- 
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gages,  §  258 ;  Ketchum  v.  Duncan,  6  Otto  659.  There  is  no 
extinguishment  until  payment :  City  v.  Lawson,  9  Wall.  482. 
The  defendant  did  not  pay  any  part  of  the  interest  represented 
by  these  coupons  to  the  railroad  company  nor  to  any  one  else, 
and  as,  under  the  act  of  1885,  it  could  not  have  collected  any 
tax  from  interest  which  it  did  not  pay,  nothing  can  be  recovered 
from  it  in  this  case  as  tax  upon  these  bonds. 

Mr.  John  F.  Sanderson^  Deputy  Attorney  General,  (with  him 
Mr.  William  S.  Kirkpatricky  Attorney  General,)  for  the  common- 
wealth, appellee  in  No.  16,  and  appellant  in  No.  17  : 

1.  The  interest  coupons  paid  by  the  receivers  of  the  railroad 
company,  in  pursuance  of  that  company's  guaranty,  have  been 
credited  to  the  railroad  company  by  the  defendant,  and  have 
become  a  matter  of  book-account  between  the  two  companies. 
For  the  purposes  of  the  taxing  statute  this  amounts  to  a  pay- 
ment of  the  interest  by  the  defendant  to  the  railroad  company. 
In  view  of  the  ownership  and  management  of  the  coal  and  iron 
company  by  the  railroad  company,  the  fact  that  the  balance  of 
the  account  has  been  largely  in  favor  of  the  latter,  is  immateriaL 
As  the  railroad  company  was  credited  with  the  amount  of  the 
coupons,  without  deduction  for  the  tax,  it  should  be  inferred 
that  the  defendant  has  assumed  the  payment  of  the  tax  to  the 
commonwealth. 

2.  The  defendant  is  liable  for  the  tax  on  the  bonds  upon  which 
its  own  receivers  paid  interest.  In  so  deciding,  the  court  below 
followed  Phila.  etc.  R.  Co.  v.  Commonwealth,  104  Pa.  80.  It 
is  conceded  that  the  tax  is  not  a  personal  tax  upon  the  corpoi*a- 
tion,  but  the  corporation  is  the  collector  of  a  tax  upon  the  bond- 
holders, acting  through  its  proper  oflBcer  or  agent.  The  term 
treasurer,  in  §  4,  act  of  June  80,  1885,  P.  L.  194,  applies  to  the 
person  by  whose  hand  the  money  is  paid  for  the  debtor  corpora- 
tion. That  the  corporation  may  designate  that  person  by  some 
other  name  than  treasurer,  or  that  the  law,  on  taking  possession 
of  the  corporation,  may  substitute  some  other  person  to  dischai-ge 
his  functions,  does  not  defeat  the  statute.  The  interest  was 
paid  in  this  instance  with  the  money  of  the  defendant,  and  the 
fact  that  such  money  was  in  the  nominal  control  of  the  receiv 
ers,  is  immaterial. 
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Opinion,  Mb.  Justice  Clabk: 

This  case,  in  the  coui*t  below,  was  an  appeal  from  a  settle- 
ment by  the  auditor  general,  etc.,  for  taxes  on  the  loans  of  the 
Philadelphia  &  Reading  Coal  &  Iron  Company,  for  the  year 
1886,  under  the  provisions  of  the  act  of  June  30, 1886.  The 
right  of  trial  by  jury  having  been  waived,  the  case  was  tried 
by  the  court  under  the  act  of  April  22,  1874.  Some  of  the 
questions  originally  presented  under  the  appeal  have  since 
been  settled  in  the  very  recent  cases  of  Commonwealth  v.  Ca- 
nal Co.,  128  Pa  594,  and  Commonwealth  v.  Railroad  Co.,  129 
Pa.  429. 

It  appears  that,  during  the  whole  of  the  year  1886,  the  Phila- 
delphia &  Reading  Coal  &  Iron  Company  was  in  the  hands  of 
receivers  appointed  by  the  Circuit  Court  of  the  United  States, 
who,  during  that  year,  paid  the  interest  on  $2,921,837.48  of  the 
company's  bonded  indebtedness,  held  by  resident  owners,  or 
resident  trustees,  in  full,  without  deducting  or  paying  to  the 
state  the  tax  of  three  mills  provided  by  the  act  of  1886 ;  and, 
as  the  interest  was  paid  by  the  receivers,  and  not  by  the  treas- 
urer of  the  company,  the  appellant's  contention  is  that  the 
company  is  not  liable  for  the  tax ;  this  is  the  only  remaining 
question  for  our  consideration  in  this  case. 

The  receivers'  treasurer  was  also  the  treasurer  of  the  com- 
pany. Upon  payment  of  the  interest,  it  was  his  duty,  as  treas- 
urer of  the  company,  to  assess  the  tax,  and  the  like  duty  of 
the  receivers  to  pay  it.  The  solvency  of  the  company,  for  the 
purposes  of  taxation  on  its  bonded  indebtedness,  will  be  as- 
sumed on  payment  of  the  interest.  Acting  in  the  dual  capac- 
ity of  treasurer  for  both  the  company  and  its  receivers,  his 
duty  was  plain  and  clear,  and,  failing  in  the  discharge  of  that 
duty,  the  company  is  liable  for  his  default.  The  receivers 
were  not  the  proper  persons  to  assess  the  taxes,  and,  of  course, 
they  were  not  responsible  personally  for  any  failure  in  this 
respect ;  it  was  the  treasurer's  duty  to  assess  the  tax,  and  the 
responsibility  rested  upon  the  company,  whose  treasurer  he 
was.  The  receivers  had  a  right  to  carry  the  company's  purse 
for  the  purpose  of  paying  the  company's  debts,  as  the  company 
would  have  been  obliged  to  pay,  had  the  receivers  not  been 
appointed.    If  the  tax  had  been  assessed,  it  would  have  been 
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the  receivers'  duty  to  pay,  but,  as  the  treasurer  made  default 
in  the  assessment,  the  account  is  properly  settled  against  the 
company. 

The  court  was  cleaily  right  in  charging  the  company  with 
the  tax  upon  the  fund,  upon  which  the  interest  was  actually 
paid  by  the  receivers. 

The  judgment  is  affirmed. 

NO.  17. 

Opinion,  Mb.  Jxtsticb  Clabk: 

This  case  came  into  the  Coui*t  of  Common  Pleas  of  Dauphin 
county  on  an  appeal  by  the  Philadelphia  &  Reading  Coal  & 
Iron  Company  from  a  settlement  made  by  the  auditor  general, 
etc.,  for  taxes  on  the  bonded  indebtedness  of  the  company  for 
the  year  1886,  under  the  act  of  June  30, 1885.  By  agreement 
of  counsel,  the  case  was  tried  by  the  court  without  a  jury. 

The  learned  judge  finds  that  the  Philadelphia  &  Reading 
Coal  &  Iron  Company  is  a  Pennsylvania  corporation,  and  that 
the  Philadelphia  &  Reading  Railroad  Company  is  the  sole 
stockholder  therein,  and  is  also  the  guarantor  for  the  punctual 
payment  of  the  interest,  as  well  as  of  the  principal,  of  the 
bonded  indebtedness  of  the  coal  and  iron  company  at  maturity ; 
that  upon  $8,600,000  of  this  indebtedness  the  interest  for  tiie 
year  1886,  at  a  rate  less  than  stipulated  in  the  coupons,  was, 
by  the  receivers  of  the  Philadelphia  &  Reading  Railroad  Com- 
pany, paid  to  the  holders  of  the  bonds,  who  transferred  the 
coupons  to  the  said  receivers ;  that  the  coupons  so  paid  and 
assigned  were  thereupon  canceled  by  the  railroad  company 
and  returned  to  the  coal  and  iron  company,  and  the  amount 
paid  therefor  by  the  former  charged  in  an  account  current  to 
the  latter,  as  so  much  mone/paid,  laid  out,  and  expended  for 
the  coal  and  iron  company's  use. 

For  purposes  of  taxation,  we  think  that  was  equivalent  to 
an  actual  payment  of  the  interest.  The  money  was  paid  for 
and  in  behalf  of  the  coal  and  iron  company,  to  the  party  pro- 
perly entitled,  by  the  guarantor  of  the  debt,  who  thereupon  can- 
celed and  surrendered  the  obligation,  and  entered  the  amount 
in  their  general  account.  The  commonwealth  was  not  bound 
to  await  the  general  settlement  of  accounts  between  these  com- 
panies ;  if  this  were  so,  by  a  continuation  in  this  course  of 
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business  from  year  to  year,  the  adjustment  of  taxes  on  loans 
might  be  prolonged  indefinitely,  and  the  commonwealth  after 
a  series  of  years  would  only  ascertain  the  coal  and  iron  compa- 
ny's liability  for  state  taxes  upon  a  general  settlement  of  the  mu- 
tual accounts  and  demands  existing  between  the  respective 
companies.  The  interest,  as  such,  with  all  its  incidents  of  lien, 
remedy,  etc.,  was  converted  into  an  ordinary  debt  adjustable 
in  a  general  settlement  of  accounts,  and  we  think  this  was 
equivalent,  as  respects  the  commonwealth's  right  to  the  tax,  to 
an  actual  payment.  Nor  could  the  coal  and  iron  company,  or 
its  treasurer,  have  been  ignorant  of  this  method  of  adjusting 
the  interest,  for  the  bonds,  after  having  been  paid,  transferred, 
and  canceled,  were  surrendered. 

Of  this  indebtedness,  $6,809,600  was  held  by  residents  of 
Pennsylvania,  and  it  was  the  duty  of  the  treasurer  of  the  coal 
and  iron  company  to  assess  the  tax  as  required  by  the  provi- 
sions of  the  act  of  1885.  If  the  coal  and  iron  company,  by  its 
mode  of  dealing  with  the  railroad  company,  put  it  out  of  the 
power  of  the  treasurer  to  deduct  the  tax  from  the  interest,  it 
was,  nevertheless,  his  duty  to  make  the  assessment,  and  thus 
to  fix  the  responsibility  of  the  company  for  payment  thereof. 
This,  however,  he  failed  to  do,  and  for  this  failure  the  company 
is  responsible.  In  the  absence  of  any  agreement  to  the  con- 
trary, on  payment  of  the  tax  the  coal  and  iron  company  would 
have  been  entitled  to  a  credit  pro  tanto  in  the  account,  but 
would  in  any  event  be  liable  to  the  state,  whether  any  agree- 
ment existed  as  alleged  gr  not.  We  do  not  question  the  good 
faith  of  this  particular  transaction.  But,  if  this  mode  of  deal- 
ing were  permitted  to  prevail  against  the  tax  laws  of  the  state, 
it  would  be  in  the  power  of  these  corporations,  and  of  all  others 
similarly  situated,  by  a  mere  device  to  delay  and  defeat  the 
proper  collection  of  the  taxes  which  they  of  right  ought  to  pay. 
We  are  of  the  opinion  that  the  court  erred  in  holding  this 
defence  to  be  a  valid  one  as  to  that  part  of  the  indebtedness 
mentioned,  and  in  refusing  to  charge  the  defendant  company 
with  the  tax  thereon ;  and  upon  this  ground 

The  judgment  is  reversed,  and  judgment  is  now 
entered  for  the  plaintiff,  and  against  the  de- 
fendant, for  the  sum  of  forty-four  thousand 
two  hundred  and  twenty-seven  dollars,  and 
costs. 
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AVING,  ETC.,  OF  WYOMING  STREET. 
PAVING,  ETC.,  OF  BOGGS  AVENUE. 
PAVING,  ETC.,  OF  SHILOH  STREET. 

BY  W.  ENGEL  ET  AL.,  L.  BEINHAUER  ET  AL.,  AND 
.BEBT  ET  AL.,  PBOM  THE  COURT  OP  COMMON  PLEAS 
NO.   1   OP  ALLEGHENY  COUNTY. 

Aigued  October  81, 1800— Decided  January  5, 1801.* 
[To  be  reported.] 

1.  The  division  of  the  cities  of  this  state  into  three  classes  by  the  act  of 
May  23,  1874,  P.  L.  230,  held  to  be  constitutional  in  Wheeler  y.  Phila- 
delphia, 77  Pa.  338,  is  a  necessary  provision  to  meet  the  different  needs 
of  cities  differing  widely  in  population ;  but  the  act  classifies  cities  as 
such,  and  its  effect  is  to  distinguish  municipalities  in  one  class  from 
those  in  another  for  purposes  of  municipal  government  only. 

2.  Hence,  if  an  act  relating  to  one  class  of  cities  takes  effect  upon  the 
powers  or  duties  of  the  municipality,  or  upon  the  number,  character, 
powers,  or  duties  of  the  corporate  officers,  and  affects  all  members  of 
a  given  class  alike,  it  is  general  and  constitutional ;  but,  if  it  relates  to 
matters  not  under  municipal  control  or  affecting  the  municipal  govern- 
ment, it  is  unconstitutional:  Weinman  v.  Railway  Co.,  118  Pa.  192; 
Ayars'  App.,  122  Pa.  266 ;  Ruan  St.,  132  Pa.  2o7.t 

*  On  account  of  the  importance  of  this  case,  the  report  of  it  is  advanced, 
t  And  see  Commonwealth  v.  Reynolds,  ante,  p.  389. 
(494) 
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3.  Tried  by  this  test,  the  sections  of  the  act  of  Jane  14,  1887,  P.  L.  886, 
relating  to  streets  in  cities  of  the  second  class,  which  provide  for  the 
creation  and  fix  the  powers  and  duties  of  the  ••  Board  of  Viewers,"  are 
in  plain  violation  of  the  constitution  and  are  therefore  void,  because : 
(a)  They  do  not  relate  to  any  subject  under  municipal  control,  or  to  the 
exercise  of  any  municipal  power.    Moreover, 

4.  (&)  They  affect  the  powers  and  practice  of  the  courts  of  law  of  Alle- 
gheny county ;  and  (c)  they  impose  on  citizens  of  a  dty  of  the  second 
class  a  new,  inconvenient,  injurious  and  oppressive  system  for  assess- 
ing damages  and  benefits,  alleged  to  be  done  by  or  to  result  from  an 
entry  on  land  under  the  right  of  eminent  domain,  to  which  system  citi- 
zens of  other  cities  and  other  parts  of  the  state  are  not  subjected. 

5.  These  sections  might  be  held  unconstitutional  and  void  for  the  further 
reason,  that  their  provisions  are  of  such  a  character  that  they  practically 
deny  to  persons  affected  by  them  that  free  and  open  access  to  the  courts 
of  law  which  the  Bill  of  Rights  guarantees  to  every  citizen  of  the  com- 
monwealth :  Per  Mr.  Justioe  Williams. 

Before  Paxson,  C.  J.,  Gbeek,  Clabk,  Williams,  Mc- 
CoLLUM  and  Mitchell,  JJ. 

Nos.  140,  141,  161  October  Term  1890,  Sup.  Ct.;  court 
below,  Nos.  805  March  Term  1890 ;  278  December  Term  1889, 
and  838  June  Term  1890,  C.  P.  No.  1. 

On  March  1, 1890,  William  Engel  and  others  presented  their 
petition,  praying  to  be  allowed  an  appeal  to  the  court  below 
from  an  assessment  of  benefits  against  their  properties,  in  the 
matter  of  the  paving  and  curbing  of  Wyoming  street,  made  by 
the  boai-d  of  viewers  of  the  city  of  Pittsburgh  and  approved  by 
the  city  councils,  specifying  the  grounds  and  reasons  for  their 
appeal  in  certain  exceptions,  one  of  which  was  to  the  effect  that 
the  act  of  June  14, 1887,  P.  L.  886,  under  which  said  board  of 
viewers  was  appointed  and  said  assessment  made,  was  uncon- 
stitutional and  void. 

On  October  7, 1889,  and  April  12, 1890,  respectively,  similar 
petitions,  with  averments  raising,  inter  alia,  the  same  questions, 
were  entered  by  Louis  Beinhauer  and  others,  in  the  matter  of 
the  paving  and  curbing  of  Boggs  Avenue,  and  by  Christ.  Wil- 
bert  and  others,  in  the  matter  of  the  grading,  paving  and  curb- 
ing of  Shiloh  street. 

The  act  of  June  14, 1887,  P.  L.  886,  provides,  inter  alia,  that 
the  councils  of  cities  of  the  second  class,  upon  presentation  of 
a  petition,  accompanied  by  an  affidavit  that  the  signers  thereof 
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own  one  third  of  the  property  fronting  or  abutting  on  any 
street,  may  order  that  such  street  be  opened,  graded,  paved  or 
otherwise  improved,  and  that  after  the  making  of  such  an 
order,  the  fact  that  the  petition  was  signed  by  one  third  of  the 
property  owners,  as  aforesaid,  shall  not  be  questioned  in  any 
proceedings  had  in  accordance  therewith ;  that  the  expenses 
of  the  improvement  shall  be  assessed  upon  and  collected  from 
the  properties  benefited,  municipal  liens  being  filed  therefor, 
with  the  addition  of  the  compensation  of  the  viewers  making 
the  assessments,  to  be  fixed  by  the  councils,  and  an  attorney's 
fee  of  five  per  cent  for  collection.  The  act  provides,  further, 
for  the  appointment  of  a  standing  board  of  viewers  to  make  all 
assessments  of  damages  and  benefits,  the  manner  of  their  appoint- 
ment, and  the  course  of  procedure  to  be  followed  in  the  assess- 
ment and  collection  of  damages  and  benefits  for  such  improve- 
ments, being  prescribed  in  part  by  the  following  sections: 

"  §  4.  It  shall  be  the  duty  of  any  Coui-t  of  Common  Pleas  of 
the  proper  county,  upon  the  petition  of  the  city  attorney,  in 
the  month  of  January  succeeding  the  passage  of  this  act»  and 
every  three  years  thereafter,  to  appoint  three  discreet  free- 
holders of  the  proper  city  as  viewers  on  street  improvements, 
to  serve  for  the  term  of  three  years,  or  until  their  successors 
are  duly  appointed  and  qualified.  The  court  shall  have  the 
power  to  remove  the  viewers,  or  any  one  of  them,  at  any  time 
upon  the  address  of  councils,  and  to  fill  any  vacancy  for  the 
unexpired  term  which  may  occur  by  death,  or  otherwise." 

"  §  7.  The  city  councils  shall  hear  appeals  by  any  party  ag- 
grieved by  the  report  of  the  viewers,  and  shall  have  power  to 
approve  tiie  report,  to  send  the  same  back  for  further  action, 
or  quash  the  proceedings. 

"  §  8.  When  the  report  of  viewers  is  approved  by  the  coun- 
cils, such  approval  shall  be  final,  binding  and  conclusive  upon 
all  parties,  unless  within  ten  days  thereafter  some  pei-son  inter- 
ested therein  shall  present  a  petition  to  the  Court  of  Common 
Pleas,  by  whom  the  viewers  were  appointed,  containing  a  clear 
and  succinct  statement  of  each  and  every  ground  of  objection 
to  the  report,  and  upon  healing  thereof,  all  other  objections 
shall  be  regarded  as  waived,  and  no  other  objection  shall  be 
considered.  The  petitioners  shall  notify  the  city  attorney  of 
the  time  of  making  his,  her  or  their  application,  and  furnish 
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him  a  copy  of  such  petition  and  specification  of  objections. 
The  court  shall  direct  the  application  to  be  filed,  and  upon  no- 
tice of  the  filing  thereof^  the  clerk  of  councils  shall  certify  to 
the  court  all  the  papers  and  proceedings  in  the  case,  and  there- 
upon the  court  shall  take  such  action  in  the  premises  as  they 
may  deem  right  and  proper,  and  shall  have  power  to  hear  evi- 
dence in  open  court,  before  a  judge  thereof,  and  modify  or  ap- 
prove the  report,  or  quash  the  proceedings,  or  appoint  reviewers, 
who  shall  proceed  in  like  manner,  and  the  court  shall  have  like 
power  to  hear  evidence,  or  to  modify,  approve  or  quash  their 
report,  and  the  final  order  and  decree  of  the  court  thereon  shall 
be  binding  and  conclusive  upon  all  parties." 

"  §  10.  The  Court  of  Common  Pleas  of  the  county,  in  which 
any  city  of  the  second  class  is  situated,  shall  have  and  are  here- 
by vested  with  the  power  to  make  such  rules  as  may  be  neces- 
sary for  a  prompt  and  speedy  hearing  of  all  such  petitions 
relating  to  street  improvements.  No  appeal  taken  or  petition 
presented  shall  enure  to  the  benefit  of  any  other  than  the  per- 
son or  persons  taking  or  presenting  the  same.  And  the  pen- 
dency of  the  appeal  or  petition  shall  not  prevent  the  city  and  its 
contractors  from  working  upon  and  completing  such  portions 
of  the  improvement  not  covered  by  and  embraced  in  the  appeal 
or  petition ;  nor  shall  the  same  prevent  the  city  from  ascertain- 
ing, assessing,  collecting  and  paying  the  benefits  and  damages 
in  the  mode  provided  against  those  who  have  not  appealed. 

^^  §  11.  The  amount  of  damages  for  the  taking,  injuiy  or 
destruction  of  property,  by  reason  of  any  street  or  sewer  im- 
provement, shall,  in  case  of  appeal,  be  determined  by  jury,  ac- 
cording to  the  course  of  common  law,  upon  the  demand  of  any 
person  interested,  but  such  demand  shall  be  made  within  thirty 
days  from  the  ascertainment  of  the  damages,  or  the  filing  of  a 
report  thereof.  In  case  the  demandant  shall  not  recover,  he 
shall  pay  all  costs  of  the  appeal ;  and  in  case  the  award  as  fixed 
by  the  jury  differs  from  the  original  report  of  the  viewers,  the 
court  shall  order  the  record  of  the  cause  or  causes  to  be  returned 
to  the  board  of  viewers  of  street  improvements,  with  directions 
to  assess  the  difference,  upon  the  properties  the  board  may  find 
benefited,  to  pay  such  differences ;  but  in  case  no  property  can 
be  found  on  which  to  assess  the  difference,  then  the  same  shall 
be  assessed  against  and  paid  by  the  city.  But  either  party 
Vol.  cxxxvii — 32 
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shall  have  the  right  of  review  in  the  Supreme  Court,  either  by  • 
writ  of  error  or  appeal,  as  the  case  may  require." 

'*  §  20.  No  mistake  in  the  name  of  .the  owner  shall  vitiate 
the  claim,  but  the  court  shall  have  power  at  any  time,  on  mo- 
tion, to  correct  the  mistakes  of  description  and  add  or  strike 
out  names  of  defendants.  If  the  name  of  a  party  is  added 
as  defendant,  it  shall  have  the  same  effect  as  if  he  had  been 
named  as  a  defendant  in  the  original  lien  at  the  time  of  its  being 
filed.  Any  owner  whose  name  shall  be  added  as  defendant 
after  the  filing  of  the  claim  shall  be  served  with  a  scire  facias 
before  judgment  shall  be  entered  against  him.  A  sale  on  a 
levari  facias  shall  convey  only  the  interests  of  those  who  are 
named  as  defendants  in  the  writ,  but  a  judgment  or  sale  against 
a  reputed  owner,  or  one  having  a  limited  estate  or  interest, 
shall  not  prevent  a  subsequent  judgment  or  sale  against  the 
true  owner.  Names  may  be  added  of  the  real  owners  as  de- 
fendants although  judgment  may  have  been  entered  against 
reputed  owners,  or  those  having  a  limited  interest.  Where  the 
defendant  in  any  writ  of  scire  facias  shall  be  a  corporation,  and 
the  property  assessed  cannot  be  sold,  the  scire  facias  shall  be 
proceeded  upon  to  judgment,  and  a  writ  of  fieri  facias  shall  be 
issued  thereon,  by  virtue  of  which  any  personal  property  of  the 
corporation  wherever  situate  may  be  levied  on  and  sold,  or  an 
attachment  in  execution  may  be  issued,  as  in  other  cases. 

"  §  21.  No  lien  filed  for  opening,  widening,  grading,  paving 
or  curbing  any  street,  avenue,  lane  or  alley,  or  any  part  there- 
of, or  for  the  construction  of  any  sewer,  or  sidewalk,  which 
may  hereafter  be  made,  shall  be  defeated  for  want  of  any  notice 
required  by  law,  or  any  informality  or  irregularity  in  the  pro- 
ceedings. This  act  shall  not  be  construed  to  prevent  any  de- 
fence showing  want  of  authority  in  the  city,  or  its  officer,  to  do 
the  work,  or  any  other  matter  or  thing  affecting  the  merits  of 
the  claim. 

"  §  22.  When  a  claim  shall  be  filed  and  scire  facias  issued 
upon  an  assessment,  it  shall  not  be  necessary  to  file  an  afiSdavit 
of  claim,  but  the  defendant  shall  file  an  affidavit  of  defence, 
setting  forth  with  particularity  any  and  all  defences  to  such 
lien.  Judgment  may  be  entered  in  default  of  appearance,  or 
sufficient  affidavit  of  defence,  at  any  time  after  the  return  day 
and  ten  days'  service  of  the  writ,  or  upon  two  nihils ;  and  all 
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mattei'S  necessary  to  support  the  claim,  not  denied  in  the  affi- 
davit of  defence,  shall  be  taken  as  admitted  on  the  trial." 

Upon  the  presentation  of  said  petitions,  orders  were  made 
allowing  the  appeals  prayed  for,  and  directing  the  clerk  of 
councils  to  certify  to  the  court  all  the  papers  and  proceedings 
in  the  several  cases.  Subsequently,  the  city  of  Pittsburgh  filed 
answers  to  the  petitions  denying  all  the  material  averments 
thereof. 

On  July  5, 1890,  after  hearing  and  argument  on  petitions 
and  answers,  the  court,  without  opinion  filed,  entered  a  decree 
in  each  case,  dismissing  the  appeal  and  exceptions  at  the  costs 
of  the  petitioners,  confirming  the  report  of  the  board  of  viewers, 
and  ordering  that  the  record  be  certified  to  the  city  attorney 
to  be  further  proceeded  in  according  to  law.  Thereupon,  the 
exceptants  took  these  appeals,  assigning  said  decrees  for  error. 

Mr.  M.  A.  Woodward  and  Mr.  Charles  A.  O^Brien^  for  the 
appellants  in  Nos.  140  and  141,  and  Mr.  Charles  S.  Fetterman^ 
for  the  appellants  in  No.  151 ; 

The  act  of  June  14, 1887,  P.  L.  386,  is  clearly  unconstitu- 
tional, as  local  and  special  legislation.  By  §  4,  the  jurisdiction 
in  street  cases  is  changed  from  the  Court  of  Quarter  Sessions, 
where  it  was  formerly,  to  the  Court  of  Common  Pleas ;  and 
special  regulations  are  prescribed  as  to  the  manner  of  exerei^ 
ing  it.  That  section  is  void,  as  it  relates,  not  to  any  corporate 
power  of  cities  of  the  second  class,  or  to  any  corporate  officer, 
or  any  subject  under  the  control  of  the  city  government, 
but  to  the  practice  and  procedure  in  the  common-law  courts 
of  Allegheny  county:  Ruan  St.,  132  Pa.  267.  Sections  8, 
10,  20,  21  and  23  are  subject  to  the  same  objection.  They 
regulate  proceedings  in  the  court ;  and  the  regulations  they 
prescribe  are  of  such  a  character  as  to  give  the  city  advantages 
over  other  suitors,  in  the  choice  of  the  court  and  in  various 
other  particulars.  Statutes  enacted  for  cities  of  a  certain  class 
must  be  directed  to  the  existence  and  regulation  of  municipal 
powers  and  to  matters  of  local  goverment ;  otherwise,  they  are 
local  in  character,  though  under  the  guise  of  classification: 
Weinman  v.  RaQway  Co.,  118  Pa.  192. 

Mr.  TPl  C.  Morelandy  City  Solicitor,  (with  him  Mr.  Thomas 
D.  Cama7ian\  for  the  city  of  Pittsburgh,  appellee : 
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1.  The  act  of  June  14, 1887,  P.  L.  886,  is  framed  to  subserve 
great  public  interests.  The  system  it  provides  for  the  general 
conduct  of  our  improvements  is  one  with  which  our  people 
have  loug  been  familiar,  and  is  based  almost  wholly  upon  acts 
of  assembly  running  from  1857  to  1878.  The  duties  of  the 
viewers  under  the  act  of  1887  are  precisely  the  same  as  they 
were  prior  to  its  passage,  and  are  the  same  as  those  of  all  view- 
ers in  cases  where  the  right  of  eminent  domain  is  exercised. 
The  powers  of  the  city  of  Pittsburgh,  in  reference  to  the  open- 
ing and  improvement  of  streets,  are  precisely  the  same  under 
the  act  of  1887  as  under  the  specisd  act  of  January  6,  1864, 
P.  L.  1131,  and  its  supplements.  The  right  of  appeal  to  the 
courts  is  the  same  as  before,  except  that  the  appeal  is  taken 
directly  to  the  Court  of  Common  Pleas,  instead  of  to  the  Court 
of  Quarter  Sessions,  and,  by  certification  therefrom,  to  the  Court 
of  Common  Pleas.  The  provisions  of  the  act  of  1887  are  all 
in.  the  line  of  protecting  public  interests,  and  not  one  of  them 
deprives  the  citizen  of  any  legal  right  or  remedy.  They  relate 
to  the  exercise  of  a  corporate  power,  having  reference  to  the 
compensation  which  accrues  to  property  owners  therefrom. 

2.  The  sections  of  the  act  which  are  assailed  as  unconstitu- 
tional, resemble  greatly  the  provisions  contained  in  clauses  32, 
33,  38  and  39  of  §  20,  and  in  §§  37,  47,  49,  60,  63,  64  and  65, 
of  the  act  of  May  23, 1874,  P.  L.  230,  except  that  the  system  or- 
dained by  the  act  of  1874  does  not  furnish  the  same  protection 
to  the  citizen,  nor  provide  so  amply  for  procuring  redress,  or 
for  securing  a  competent  board  of  viewers,  vdth  clearly  defined 
and  carefully  guarded  duties.  The  various  sections  of  the  act 
of  1874  were  unquestionably  examined  with  great  care  by  this 
court,  before  pronouncing  its  decision  sustaining  that  act,  in 
Reading  City  v.  Savage,  124  Pa.  328,  and  by  parity  of  reason- 
ing the  legislation  questioned  in  the  present  case  should  be  held 
constitutional.  Again ;  even  the  act  of  May  ^3, 1889,  P.  L. 
272,  in  regard  to  assessments  for  local  improvements,  which  ex- 
cludes from  its  operation  cities  of  the  first  and  second  classes, 
and  provides  for  the  appointment  by  councils  of  viewers  to  as- 
sess benefits,  without  giving  any  appeal,  was  sustained :  Ches- 
ter City  V.  Black,  132  Pa.  668. 

3.  Under  §  8,  article  XVI.,  of  the  constitution,  and  the  act 
of  June  13,  1874,  P.  L.  283,  the  right  of  trial  by  jury  in  the 
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Court  of  Common  Pleas,  in  all  cases  relating  to  the  taking  of 
property,  is  clearly  fixed,  and  by  eveiy  act  of  the  legislature, 
relating  to  such  matters,  the  jurisdiction  to  hear  appeals  and 
appoint  viewers  is  placed  in  that  court.  It  is  said  that  the  pro- 
vision in  the  act  of  1887  for  the  appointment  of  viewers  of  street 
improvements  by  the  Court  of  Common  Pleas,  and  for  appeals 
to  that  court,  is  in  conflict  with  §  7,  article  III.,  of  the  consti- 
tution, prohibiting  special  laws  regulating  the  practice  or  juris- 
diction of  courts.  Having  voluntarily  and  knowingly  invoked 
the  aid  of  the  court  whose  jurisdiction  they  now  seek  to  repu- 
diate, the  appellants  are  estopped  from  objecting  to  it :  Spring 
St.,  112  Pa.  262.  But,  if  the  doctrine  of  classification  is  to  be 
maintained,  the  jurisdiction  conferred  by  the  act  upon  the  Court 
of  Common  Pleas  is  legally  right,  and  just  as  free  fi*om  criti- 
cism as  the  provisions  in  the  act  of  May  23, 1874,  P.  L.  280 : 
Ruan  St.,  132  Pa.  257;  Shaaber  v.  Reading  City,  188  Pa.  648; 
Spring  St.,  supra;  Reading  City  v.  Savage,  124  Pa.  828.  The 
provision  that  the  pjurticular  court  which  appointed  the  viewers 
shall  hear  appeals,  is  in  harmony  with  the  rule  that  the  court 
in  which  proceedings  are  begun  always  has  exclusive  jurisdic- 
tion of  them. 

Opinion,  Mb.  Justice  Williams: 

These  cases  involve  an  important  constitutional  question. 
It  is  not  necessary  to  enlarge  upon  such  common-place  proposi- 
tions as  that  the  constitution  is  the  organic  law  of  the  common- 
wealth ;  that  it  is  framed  by  the  people  in  order  to  establish  a 
form  of  government  for  themselves,  and  define  the  limits  with- 
in which  its  powers  must  be  exercised ;  and  that  it  is  the  duty 
of  the  courts  to  uphold  its  provisions,  and  to  interpret  them  in 
such  manner  as  to  give  them  the  effect  that  their  framers 
evidently  designed.  If  experience  demonstrates  the  need  of 
change,  the  power  to  make  it  and  to  determine  its  extent  and 
character  resides  in  the  people.  It  does  not  reside  in  the  leg- 
islature, nor  in  the  courts,  nor  in  both  together. 

Among  the  limitations  put  by  the  people  upon  the  exercise 
of  legislative  power  are  the  following,  from  article  III.,  §  7,  of 
the  constitution  of  1874 :  "  The  legislature  shall  not  pass  any 
local  or  special  laws  ....  regulating  the  affairs  of  counties, 
cities,  townships  .  .  .  .  ;  authorizing  the  laying  out,  opening 
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or  maintaining  roads,  highways,  streets  or  alleys  .  .  .  .  ;  creat- 
ing offices,  or  prescribing  the  powers  and  duties  of  officers  in 
counties,  cities  .  .  .  .  ;  regulating  the  practice  or  jurisdiction 
of,  or  changing  the  rules  of  evidence  in,  any  judicial  proceed- 
ing or  inquiry  before  courts  ....  or  other  tribunals."  There 
is  no  room  for  doubt  about  the  meaning  of  these  provisions. 
Whether  they  are  all  wise  or  not,  they  are  all  very  plain,  and 
they  were  intended  to  secure  to  every  citizen  of  the  state  equal 
rights  and  privileges  and  a  common  method  for  asserting  and 
enforcing  them  through  the  courts  of  law.  The  means  by 
which  this  end  is  secured  are  general  laws  administered  by 
state  courts,  which  are  brought  within  easy  reach  of  every  cit- 
izen by  the  establishment  of  small  judicial  districts.  The  con- 
stitution of  1874  recognizes  and  adopts  the  system  of  courts 
previously  organized,  including  the  courts  of  Common  Pleas 
and  of  the  Quarter  Sessions  of  the  Peace.  The  boundaries  of 
their  respective  jurisdictions  were  clearly  fixed  and  were  well 
known.  It  is  plain  therefore  that  any  change  in  the  jurisdic- 
tion or  practice  of  these  courts  must  be  made  by  general  laws, 
operative,  not  in  one  county  or  city,  but  in  all  the  counties  and 
all  the  cities  of  the  commonwealth. 

Some  confusion  seems  to  exist,  however,  in  regard  to  the  de- 
finition of  a  general  law,  and  a  theory  has  been  advanced  in 
several  recent  cases,  and  has  been  contended  for  by  the  appellee 
in  this  case,  that  the  division  of  the  cities  of  the  state  into 
classes  by  the  act  of  1874,  which  was  recognized  as  a  necessary 
classification  in  Wheeler  v.  Philadephia,  77  Pa.  388,  requires  us 
to  hold  any  law  to  be  general  which  embraces  all  the  cities  of 
a  given  class,  without  regard  to  the  subject  to  which  it  relates. 
This  theory  overlooks  the  objects  and  purposes  of  classification, 
which  are  very  clearly  set  forth  in  the  first  section  of  the  act 
which  divides  the -cities  of  the  state  into  three  classes.  These 
are,  to  make  provision  for  the  municipal  needs  of  cities  which 
differ  greatly  in  population.  Differences  in  population  make 
it  necessary  to  provide  different  machinery  for  the  administra- 
tion of  "  certain  corporate  powers,"  and  to  make  a  difference 
in  "the  number,  character,  powers,  and  duties  of  certain  coi^ 
porate  officers, "  corresponding  with  the  needs  of  the  population 
to  be  provided  for.  An  act  of  assembly  that  relates  to  a  subject 
within  the  purposes  of  classification,  as  they  are  thus  declared 
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by  law,  is  a  general  law,  although  it  may  be  operative  in  a  very 
small  portion  of  the  territory  of  the  state,  if  it  relates  to  all  the 
cities  of  a  given  class.  For  example,  an  act  relating  to  the 
lighting  of  streets  in  cities  of  the  third  class  would  be  a  gen- 
eral law  for  the  following  reasons :  (a)  It  relates  to  the  exer- 
cise of  "  corporate  powers ; "  (6)  it  affects  all  the  cities  of  a 
given  class  in  the  same  manner ;  ((?)  it  affects  the  inhabitants 
and  property-owners  in  such  cities,  because  of  their  residence 
and  ownership  therein,  and  the  circumstances  and  needs  that 
are  peculiar  to  the  class  to  which  their  city  belongs.  But  a 
law  that  should  provide  that  all  applications  made  by  guar- 
dians, administrators,  and  executors  for  leave  to  sell  the  real 
estate  of  a  decedent  for  the  payment  of  his  debts,  in  cities  of 
the  third  class,  should  be  made,  not  in  the  court  having  juris- 
diction of  the  petitioner's  accounts,  but  in  the  Court  of  Quarter 
Sessions,  would  be  a  local  law,  and  therefore  unconstitutional. 
It  would  be  applicable  to  the  same  sub-divisions  of  territory  as 
the  law  relating  to  the  lighting  of  sti*eets,  but  it  would  relate  to 
the  exercise  of  no  corporate  power  residing  in  a  city,  nor  to  the 
duties  of  any  municipal  oflBcer,  nor  to  the  needs  or  welfare  of  citi- 
zens of  a  city  of  the  third  class,  as  distinguished  from  other  citi- 
zens of  the  commonwealth.  On  the  other  hand,  it  would  affect 
the  jurisdiction  of  the  state  courts,  modify  the  duties  of  public 
officers  whose  functions  are  not  local,  but  general,  and  touch  the 
inhabitants  of  cities  of  the  given  class  in  the  exercise  and  en- 
joyment of  their  rights  as  citizens  of  the  state,  not  as  dwellers 
in  the  municipality.  The  test  therefore  by  which  all  laws  may 
be  tried  is  their  effect.  If  they  operate  upon  the  exercise  of 
some  power  or  duty  of  a  municipality  of  the  given  class,  or  re 
late  to  some  subject  within  the  purposes  of  classification  the} 
are  general,  otherwise  they  are  local :  Weinman  v.  Railway  Co., 
118  Pa.  192;  Ayars'  App.,  122  Pa.  266;  Ruan  St.,  132  Pa. 
257.  Laws  transcending  the  constitutional  limit  have  been 
held  to  be  void  in  many  cases,  among  which  are  Davis  v.  Clark, 
106  Pa.  877 ;  Scowden's  App.,  96  Pa.  422  ;  Commonwealth  v. 
Patton,  88  Pa.  258 ;  Weinman  v.  Railway  Co.,  118  Pa.  192. 

The  case,  now  before  us,  requires  the  application  of  this  test 
to  the  act  of  June  14, 1887,  relating  to  the  improvement  of 
streets  in  cities  of  the  second  class.  Some  of  its  provisions 
are  both  new  and  startling.     The  act  pro\'ides  that  the  city 
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councils  may  direct  the  opening,  grading,  widening,  or  other 
improvement  of  any  street^  lane  or  alley,  on  the  petition  of  one 
third  in  interest  of  the  owners  of  property  on  such  street,  lane 
or  alley ;  and  after  councils  shall  have  given  the  order  for  such 
opening,  grading,  or  widening,  the  fact  that  the  petition  was 
signed,  as  it  purported  to  be,  by  one  third  of  the  property- 
owners,  "  shall  not  be  questioned  in  any  proceeding  had  in  accor- 
dance therewith."  No  matter  how  grossly  councils  may  have 
been  imposed  upon,  or  how  decided  may  be  the  hostility  of 
three  fourths  or  four  fifths  of  the  owners  of  property  to  be  af- 
fected by  the  proposed  improvement,  the  mouths  of  the  great 
majority  are  closed.  The  right  of  petition  is  denied  them. 
The  right  to  expose  the  fraud  from  which  they  must  suffer 
unless  their  complaint  is  heard  is  taken  away,  and  they  are 
delivered,  bound  hand  and  foot,  to  the  tender  mercies  of  the 
city's  contractor. 

But  the  fourth  section  introduces  another  novelty.  It  pro- 
vides for  the  appointment  of  a  **  board  of  viewers  "  by  the 
Court  of  Common  Pleas  of  Allegheny  county,  to  which  all 
claims  for  damages  from  the  exercise  of  the  right  of  eminent 
domain  by  the  city  in  opening,  grading,  or  widening  streets, 
lanes,  and  alleys,  and  from  changes  of  grade  or  other  improve- 
ment therein,  must  be  referred.  The  members  of  this  board 
hold  office  for  three  years,  and  are  appointed,  not  at  the  in- 
stance of  the  party  injured,  or  on  the  knowledge  of  the  court, 
but  solely  on  the  motion  of  the  city  attorney,  and  when  he 
chooses  to  ask  it.  They  may  be  removed,  but  not  at  the  in- 
stance of  the  property-owners.  This  must  be  done  on  the 
"  address  of  the  city  councils."  Their  compensation  is  fixed 
by  the  city  councils.  Their  expenses  are  allowed  and  paid  by 
the  city  councils.  All  claims  for  damages  growing  out  of  the 
opening,  grading,  and  widening  of  streets,  lanes,  and  alleys, 
must  go  to  and  be  decided  by  this  board.  From  their  decision 
an  appeal  lies  to  the  city  councils,  whose  decision  is  "  final  and 
conclusive  "  unless  appealed  from  within  ten  days.  If  an  ap- 
peal is  taken,  the  city  attorney  must  be  notified  and  furnished 
with  a  copy  of  all  the  objections  and  reasons  on  account  of 
which  the  appeal  is  taken.  Pending  the  appeal,  if  the  party 
complaining  is  fortunate  enough  to  secure  one,  the  contractor 
is  carefully  provided  for,  for  the  act  expressly  provides  that 
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his  work  shall  go  on  except  on  the  premises  of  the  appellant. 
No  matter  what  question  may  be  raised,  neither  the  work  nor 
the  collection  of  assessments  can  be  suspended  except  as  to  the 
particular  appellant. 

It  is  easy  to  see  what  the  practical  opei-ation  of  the  machin- 
ery thus  provided  might  be.  A  contractor  or  any  interested 
party  might  secure  a  name  or  names  to  a  petition  for  the  im- 
provement of  some  street,  lane,  or  alley,  setting  forth  that  the 
signers  are  one  third  in  interest  of  the  owners  of  property  on 
such  street,  lane,  or  alley,  and  that  the  city  in  which  such 
street  is  located  is  a  city  of  the  second  class.  Upon  this  peti- 
tion, the  city  councils  may  direct  the  opening,  widening,  or 
other  improvement  asked  for.  The  great  majority  of  property- 
owners  may  know  nothing  of  it  till  the  improvement  is  di- 
rected, and  then,  because  it  has  been  directed,  they  cannot  be 
heard  to  object.  Judgment  is  entered  against  them  without 
notice,  ^nd,  because  it  has  been  entered,  they  cannot  show  that 
it  is  wrong,  that  the  city  has  been  imposed  upon,  and  that  the 
improvement  is  not  wanted  by  one  third  or  one  quarter  of  the 
owners.  The  city  enters  under  its  right  of  eminent  domain, 
and  its  contractor  is  let  loose  upon  the  property-holders.  When 
their  property  is  taken,  the  owners  cannot  come  into  court  and 
ask  an  ascertainment  of  their  damages,  but  must  present  their 
claims  to  the  "board  of  viewers."  The  board  makes  its  award 
and  reports,  not  to  the  court  that  appointed  them,  but  to  the 
city.  If  the  decision  of  this  board,  appointed  on  the  motion 
of  the  city,  removable  on  the  address  of  the  city,  and  paid  by 
the  city,  is  not  satisfactory,  an  appeal  lies  from  the  servants  to 
the  master,  from  the  city's  board  of  viewers  to  the  city  itself. 
The  city  that  makes  the  entry  and  inflicts  the  injury,  sits  as 
an  appellate  court  to  revise  the  awards  against  itself  for  its 
own  acts,  and  its  award  is  final  and  conclusive  unless  the  lot- 
owner  is  so  unreasonable  as  to  insist  on  being  heard  in  a  court 
of  law.  If  he  does  this,  he  must  make  hot  haste  and  perfect 
his  appeal  and  lodge  it  in  the  Court  of  Common  Pleas  within 
ten  days,  and  comply  with  a  series  of  technical  requirements 
over  which  he  is  in  great  danger  of  stumbling  as  he  goes.  If 
he  runs  the  gauntlet  safely,  and  secures  foot-room  in  a  court 
of  justice,  the  front  of  his  own  lot  is  safe  from  invasion  for  the 
time,  but  the  contractor  for  whose  interest  all  these  remarka- 
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ble  provisions  seem  to  "  work  together  for  good  "  may  tear  up 
and  tear  open  the  street  on  both  sides  of  his  lot,  and  proceed 
with  the  work  careless  of  the  consequences  to  anybody,  because 
secure  of  his  own  compensation  in  any  event.  The  comfort 
of  the  public,  the  interest  of  the  property-owners,  and  the 
pockets  of  the  tax-payers  may  all  suffer,  but  the  contractor  is 
safe. 

Such  being  the  situation  of  the  property-owner,  whose  land 
is  entered  and  appropriated  by  the  city,  what  is  the  situation 
of  his  neighbor  whose  land  is  not  entered?  He  must  pay  for 
the  injury  the  city  does.  Section  5  requires  the  "board  of 
viewers,"  after  they  have  estimated  the  damages  sustained  by 
those  affected  by  the  proposed  improvement,  to  assess  the 
amount  of  such  damage  on  the  property  of  those  whom  they 
may  find  to  be  benefited,  and  return  their  assessment  of  bene- 
fits to  the  city.  To  this  assessment  the  city  is  authorized  to 
add  all  the  costs  and  expenses,  including  the  wages  of  the 
board  of  viewers  and  their  expenses,  and  five  per  centum  on 
the  whole  sum  for  the  city  attorney,  and  call  on  the  lotowners, 
who  have  been  assessed,  to  pay  the  total  so  ascertained.  If 
payment  is  not  promptly  made  a  municipal  lien  is  entered.  If 
the  lot-owner  appeals  from  the  decision  of  the  board,  it  is  to 
the  city  itself,  now  sitting  as  an  appellate  court  to  revise  judg- 
ments in  its  own  favor,  being  both  plaintiff  and  judge.  If  not 
satisfied  with  the  judgment  of  such  a  tribunal,  he  must  find  his 
way  to  a  court  of  law  by  the  same  route  laid  out  for  his  neigh- 
bor who  is  a  claimant.  In  one  respect  his  condition  is  much 
worse  than  that  of  the  claimant ;  for,  if  upon  his  appeal  the 
claimant  recovers  a  larger  sum  for  the  injury  he  has  suffered 
than  the  board  and  the  city  allowed  him,  this  recovery  sum- 
mons the  board  of  viewers  to  another  meeting,  at  which  they 
are  required  to  add  to  the  benefits  previously  assessed  a  sum 
equal  to  the  pro  rata  share  of  each  lot-holder,  assessed  with , 
benefits,  of  the  additional  sum  recovered.  To  this  the  city 
again  adds  costs  and  expenses,  an4  five  per  centum  for  the  city 
attorney,  and  demands  payment  of  this  additional  sum.  This 
may  be  repeated  as  often  as  a  successful  claimant  recovers  in- 
creased damages. 

It  is  not  our  duty,  and  we  have  no  desire,  to  speak  of  this  act 
of  assembly  except  as  this  case  may  require  it.    We  therefore 
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content  ourselves  with  saying  that  so  much  of  it  as  relates  to 
the  creation,  functions,  powers,  and  compensation  of  the  "board 
of  viewers  "  is  in  plain  violation  of  article  III,  §  7,  of  the  consti- 
tution, and  cannot  be  sustained.  These  provisions  do  not  re- 
late to  any  municipal  function  or  officer,  but  to  the  jurisdiction 
of  and  practice  in  the  courts  of  law  of  Allegheny  county.  They 
fasten  upon  such  of  the  citizens  of  the  commonwealth  as  are  the 
owners  of  property  in  a  city  of  the  second  class,  a  new,  incon- 
venient, injurious,  and  despotic  system  for  the  assessment  of 
damages  done  by  the  exercise  of  the  right  of  eminent  domain, 
to  which  citizens  in  other  parts  of  the  state  are  not  subjected. 
They  fasten  upon  lot-holders,  who  ai-e  assessed  with  benefits,  a 
new,  inconvenient,  injurious,  and  despotic  system  for  the  assess- 
ment of  benefits,  to  which  citizens  in  other  portions  of  the  state 
are  not  subjected.  If  the  exigencies  of  the  case  required  it,  an 
examination  of  the  bill  of  rights  might  afford  still  another  rea- 
son for  holding  this  act  to  be  unconstitutional,  for  its  provisions 
amount  to  a  practical  denial,  to  the  persons  affected  by  them, 
of  that  free  and  open  access  to  the  courts  of  justice  which  the  bill 
of  rights  so  plainly  guarantees  to  every  citizen  of  the  common- 
wealth. 

The  judgments  in  these  cases  are  reversed,  and  the 
assessments  and  all  proceedings  based  thereon 
or  relating  thereto  are  set  aside. 

Mr.  Chief  Justice  Paxson  and  Mr.  Justice  Mitchell  :  We 
concur  in  this  judgment,  but  not  in  aU  of  the  reasons  set  forth 
therefor. 
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COMMONWEALTH,  EX  REL.,  v.  J.  G.  WTMAN. 

APPEAL  BY  DEFENDANT  PROM  THE  COUBT  OP  COMMON  PLEAS 
NO.  1  OP  ALLEGHENY  COUNTY. 

Argued  January  21, 1891— Decided  January  2(J,  1891.* 
[To  be  reported.] 

1.  The  transition  of  a  city  from  one  class  to  another,  nnder  the  provisions 
of  the  act  of  May  8, 1889,  P.  L.  133,  works  no  change  in  its  goyemment, 
except  such  as  the  law  makes  necessary  to  adjust  it  to  the  class  into  which 
it  goes ;  repeals  no  ordinances  and  vacates  no  offices  except  such  as  are 
abolished,  and  makes  no  vacancies  to  be  filled  except  by  the  creation  of 
new  offices. 

2.,  The  pei-sons,  at  the  time  of  the  transition,  legally  filling  offices  common 
to  cities  of  each  class,  serve  out  the  official  terms  for  which  they  were 
elected,  becoming  possessed  of  all  the  powers  and  subject  to  all  the  du- 
ties pertaining  to  their  offices  in  cities  of  the  class  to  which  the  munici- 
pality has  advanced ;  but  their  successors  are  to  be  elected  under  the  laws 
regulating  cities  of  that  class. 

(a)  In  1890,  Allegheny  was  a  city  of  the  third  class,  governed  by  the 
special  act  of  March  31,  1870,  P.  L.  717,  never  having  accepted  the  pro- 
visions of  the  act  of  May  23,  1874,  P.  L.  230.  Her  select  council  was 
composed  of  two  members  from  each  of  her  thirteen  wards,  elected  un- 
der the  act  of  May  23,  1881,  P.  L.  33,  to  serve  for  four  years,  the  term 
of  one  member  from  each  ward  expiring  in  April,  1891,  and  that  of  tiie 
other  in  April.  1893 : 

3.  The  census  of  1890  resulting  in  the  advance  of  Allegheny  to  the  second 
class  of  cities,  in  accordance  with  the  act  of  May  8,  1889,  P.  L,  133, 
there  is  no  need  for  an  elaetion  of  select  councilmen  in  February,  1891 ; 
for,  by  expiration  of  terms  in  April,  1891,  there  would  be  left  in  office 
one  member  from  each  ward,  the  precise  number  to  which  cities  of  that 
class  are  entitled  by  the  act  of  June  14,  1887,  P.  L.  395. 

4.  The  provision  in  said  act  of  June  14,  1887,  that  the  members  of  the 
select  council  shall  be  divided  into  two  classes,  alternating  in  the  expira- 
tion of  their  official  terms,  presents  no  difficulty  in  its  application  to  a 
city  having  thirteen  wards ;  it  does  not  require  the  two  classes  to  be  equal, 
or,  if  so,  an  arrangement  making  a  division  as  nearly  equal  as  possible 
would  be  a  substantial  compliance  with  the  law. 

5.  The  title  of  the  act  of  May  8,  1889,  P.  L.  133,  viz. :  •*  An  Act  dividing 
the  cities  of  this  state  into  three  classes,  ....  and  designating  the 

mode  of  ascertaining  and  changing  the  classification  thereof ** 

is  sufficient  to  authorize  the  inclusion  of  a  section  designating  when 

*  This  case  was  heard  by  advancement  in  the  Eastern  District,  and  on  ac- 
count of  its  public  interest  the  report  of  it  is  advanced. 
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the  new  offices,  created  by  a  city^s  advance  to  a  higher  class,  shall  be 
filled  by  election,  and  when  the  official  terms  of  officers,  superseded 
by  the  change,  shall  cease. 
6.  As  the  coancilmen  in  office  in  a  city  of  the  third  class,  at  the  time  of 
its  transition  to  the  second  class,  continue  to  serve  until  the  expiration  of 
their  respective  terms,  and  constitute  the  city  councils  under  the  new 
government,  it  is  their  right  and  duty  to  elect  the  heads  of  the  new  ex- 
ecutive departments,  to  which  the  city  becomes  entitled  under  §  4,  act 
of  June  14,  1887,  P.  L.  396 :  Per  Mr.  Chief  Justice  Paxson. 

Before  Paxson,  C.  J.,  Sterrbtt,  Green,  Clark,  Williams, 
McCoLLTJM  and  Mitchell,  J  J. 

No.  52  October  Term  1891,  Sup.  Ct.;  court  below,  No.  274 
March  Term  1891,  C.  P.  No.  1. 

On  December  31, 1890,  upon  petition  of  Joseph  Carson,  a 
citizen  and  tax-payer  of  the  city  of  Allegheny,  the  court  below- 
granted  a  rule  upon  James  G.  Wyman,  mayor  of  said  city,  to 
show  cause  why  a  writ  of  mandamus  should  not  issue  against  the 
respondent,  commanding  him  to  issue  an  official  proclamation 
calling  for  the  election  of  one  member  of  select  council  from  each 
of  the  wards  of  the  city  at  the  next  municipal  election.  The  re- 
spondent having  answered  the  rule,  denying  that  it  was  his  duty 
to  issue  such  proclamation,  the  relator  demurred  to  the  answer. 

The  pleadings  exhibited  the  following  facts : 

Prior  to  1890,  the  city  of  Allegheny  was  a  city  of  the  third 
class,  never  having  accepted  the  provisions  of  the  act  of  May 
28, 1874,  P.  L.  230,  dividing  cities  into  three  classes,  but  being 
governed  by  the  special  act  of  March  31, 1870,  P.  L.  717,  en- 
titled, "  An  Act  to  reduce  the  charter  of  the  city  of  Allegheny 
and  the  several  acts  amendatory  thereof  into  one  act."  By 
the  act  of  1870,  the  powers  of  the  municipal  government  were 
vested  in  a  mayor  and  select  and  common  councils;  and  it  was 
provided,  inter  alia,  that  the  select  council  should  consist  of 
two  members^  from  each  ward,  chosen  to  serve  for  the  term  of 
two  years  each,  and  that  it  should  be  the  duty  of  the  mayor  to 
give  at  least  ten  days'  notice,  by  proclamation,  of  the  time  and 
places  of  holding  municipal  elections. 

The  act  of  May  23, 1881,  P.  L.  88,  fixed  the  regular  term  of 
office  of  select  councilmen  in  cities  of  the  third  class  at  four 
years,  and  provided  for  biennial  elections,  so  that  the  official 
terms  of  one  haU  the  members  of  the  select  council  should  ex- 
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pire  every  two  years.  From  the  time  of  its  enactment,  that 
statute  was  acted  upon  in  the  city  of  Allegheny,  and  select 
councilmen  were  elected  for  the  term  therein  prescribed. 

The  act  of  June  14, 1887,  P.  L.  395,  entitled,  "An  Act  in 
relation  to  the  government  of  cities  of  the  second  class,"  con- 
tains the  following  provisions : 

"  §  1  .  .  .  .  On  and  after  the  first  Monday  of  April,  one 
thousand  eight  hundred  and  eighty-eight,  the  select  council 
shall  consist  of  one  member  from  each  ward,  whose  successor 
shall  be  elected  as  hereinafter  provided ;  the  common  council 
shall  consist  of  at  least  one  member  from  each  ward,  and  appoi^ 
tioned  in  the  manner  provided  by  existing  legislation,  and  shall 
be  elected  for  a  term  of  two  years. 

**  §  2.  On  the  third  Tuesday  of  February,  one  thousand  eight 
hundred  and  eighty-nine,  the  qualified  voters  of  each  ward 
shall  elect  one  select  councilman,  who  shall  be  a  qualified  voter 
of  the  ward,  and  the  members  of  the  select  council  shall,  imme- 
diately after  their  organization,  proceed  by  lot  to  divide  them- 
selves into  two  classes :  The  first  class  shall  serve  for  one  year, 
the  second  class  shall  serve  for  three  years.  On  the  third 
Tuesday  of  February,  one  thousand  eight  hundred  and  ninety, 
and  every  fourth  year  thereafter,  the  qualified  voters  in  each 
ward,  whose  representative  in  select  council  belongs  to  the  first 
class,  shall  elect  a  representative  for  said  ward  for  the  term  of 
four  years,  and  in  the  year  one  thousand  eight  hundred  and 
ninety-two,  and  every  fourth  year  thereafter,  the  qualified  vo- 
ters in  each  ward  whose  representative  in  select  council  belongs 
to  the  second  class,  shall  elect  a  representative  for  four  years." 

The  act  of  May  8,  1889,  P.  L.  183,  entitled,  "An  Act  di- 
viding the  cities  of  this  state  into  three  classes  with  respect  to 
their  population,  and  designating  the  mode  of  ascertaining  and 
changing  the  classification  thereof  in  accordance  therewith," 
provided,  in  §  1,  for  a  classification  of  cities  differing  from  that 
ordained  in  the  act  of  May  23, 1874,  P.  L.  230,  but  making 
the  minimum  population,  requisite  to  entitle  a  city  to  belong 
to  the  second  class,  the  same  as  under  the  act  of  1874,  viz., 
100,000.     Section  2  of  the  act  of  1889,  is  as  follows : 

"  §  2.  The  classification  of  said  cities,  respectively,  shall  be 
ascertained  and  fixed  by  reference  to  their  population  according 
to  the  last  preceding  United  States  census,  or  any  municipal 
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census  taken  later,  and  whenever  it  shall  appear,  by  any  such 
census,  that  any  city  of  the  second  or  third  class  has  attained 
a  population  entitling  it  to  an  advance  in  classification  as  here- 
in prescribed,  it  shall  be  the  duty  of  the  governor,  under  the 
great  seal  of  the  commonwealth,  to  certify  the  fact  accordingly ; 
which  certificate  shall  be  entered  at  large  upon  the  minutes  of 
the  councils  of  such  city  and  recorded  in  the  office  for  the  re- 
cording of  deeds  of  the  proper  county.  At  the  municipal  elec- 
tion occurring  not  less  than  one  month  after  the  date  of  such 
certificate,  the  proper  officers  shall  be  elected  to  which  the  said 
city  will  become  entitled  under  the  change  in  classification, 
and  upon  the  first  Monday  of  April  next  succeeding  thereto, 
the  terms  of  all  officers  of  said  city  then  in  office,  whose  offices 
are  superseded  by  reason  thereof,  shall  cease  and  determine, 
and  the  city  government  shall  be  duly  organized  and  shall 
thereafter  be  controlled  and  regulated  by  the  laws  of  this  com- 
monwealth, applicable  to  the  same  under  the  respective  classi- 
fication hereby  fixed  and  appointed." 

The  United  States  census  of  1890  disclosed  the  fact  that 
Allegheny  had  a  population  of  106,287.  On  December  19, 
1890,  the  governor,  in  pursuance  of  the  provisions  of  §  2  of 
the  act  of  1889,  issued  a  certificate  declaring  that  fact. 

The  city  of  Allegheny  contains  thirteen  wards,  each  of  which 
has  two  representatives  in  the  select  council.  Under  the  act 
of  May  23, 1881,  the  term  of  one  of  the  members  from  each 
ward  would  expire  on  the  first  Monday  of  April,  1891,  and  the 
terms  of  the  remaining  members  would  not  expire  until  the 
first  Monday  of  April,  1893. 

The  relator  averred,  in  his  petition,  that  the  special  act  of 
March  31, 1870,  which  fixed  the  number  of  select  councilmen 
at  two  from  each  ward,  was  not  repealed  by  the  act  of  June  14, 
1887,  and  therefore  it  was  the  duty  of  the  mayor  to  issue  a 
proclamation  for  the  election  of  one  select  councilman  from 
each  ward  at  the  municipal  election  to  be  held  on  February  17, 
1891 ;  while  the  respondent  maintained,  in  his  answer,  that  by 
reason  of  its  transition  from  the  third  to  the  second  class,  the 
number  of  select  councilmen  to  which  the  city  was  entitled 
was  reduced  by  the  act  of  June  14,  1887,  to  one  from  each 
ward,  and  that,  as  there  was  already  in  office  a  representative 
in  select  council  from  each  ward,  elected  for  a  term  expiring 
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on  the  first  Monday  of  April,  1898,  there  was  no  vacancy  to  be 
filled  by  an  election  to  be  held  in  February,  1891. 

After  argument,  the  court,  Slagle,  J.,  sustained  the  demur- 
rer in  an  opinion  in  part  as  follows : 

The  first  act  of  assembly  classifying  cities  of  this  common- 
wealth was  approved  May  23,  1874,  which  divided  cities  into 
three  classes  ;  first  class  to  consist  of  those  having  over  300,000 
inhabitants ;  second,  those  having  less  than  800,000  and  more 
than  100,000 ;  third,  those  having  less  than  100,000  and  more 
than  10,000.  The  act  contained  a  complete  system  of  govern- 
ment for  cities  of  the  third  class,  but  provided  ^^  that  the  cor- 
porate powers,  and  the  number,  character,  powers  and  duties  of 
ofiBcers  of  cities  of  the  first  and  second  classes,  and  those  of  the 
third  class  now  in  existence  by  virtue  of  the  laws  of  this  com- 
monwealth, shall  be  and  remain  as  now  provided  by  law,  except 
where  otherwise  provided  by  this  act." 

At  the  time  of  the  passage  of  this  act,  the  city  of  Allegheny 
had  the  requisite  population  and  under  it  became  a  city  of  the 
third  class,  but  by  the  provision  above  cited  was  to  be  governed 
by  the  laws  then  in  force  unless  it  should  avail  itself  of  the 
provisions  of  the  act  in  the  mode  prescribed  by  the  fifty-seventh 
section.  This  the  city  never  did,  and  consequently  remained 
subject  to  the  local  laws  relating  to  its  government,  except  so 
far  as  they  may  have  been  repealed  by  subsequent  legislation. 
It  is  perhaps  not  necessary  to  inquire  what  changes  were  made, 
but  it  appears  by  the  petition  that  councils  accepted  and  have 
acted  under  the  act  of  May  23,  1881,  fixing  the  terms  of  coun- 
cilmen  in  cities  6i  the  third  class.  This  act  makes  no  material 
change,  except  that  it  makes  the  term  of  select  council  men 
four  years,  and  provides  for  biennial  elections.  But  it  further 
appeal's  by  the  petition  and  is  admitted  by  the  answer  that 
the  city  has  now  become  a  city  of  the  second  class;  and  the 
question  raised  by  the  record  is  as  to  the  effect  of  the  transi- 
tion upon  the  select  council,  and  the  corresponding  duty  as  to 
the  election  of  members  of  that  body. 

The  act  of  1874  is  silent  as  to  the  mode  of  such  transition 
and  the  changes  effected  thereby.  It  seems  clear  that  in  the 
absence  of  legislative  provision,  the  number,  character,  power 
and  duties  of  the  officers  of  the  city  named  remained  unchanged. 
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This  should  follow  from  the  clause  of  the  act  of  1874  above 
cited,  and  also  by  the  general  principles  of  law  in  such  cases : 
Erie  Academy  v.  Erie,  31  Pa.  516.  We  must  then  look  for 
some  law  affecting  the  matter. 

The  only  act  upon  the  subject  is  that  of  May  8,  1889,  P.  L. 
183,  which  provides : 

It  is  perfectly  plain  that  under  the  provisions  of  this  act,  by 
virtue  of  its  population  of  which  the  governor's  certificate  is 
evidence  the  city  of  Allegheny  has  become  a  city  of  the  sec- 
ond class,  to  be  fully  organized  as  such  upon  the  first  Monday 
of  April  next.  As  membera  of  select  councils  are  officers  of 
the  city,  it  seems  to  be  equally  clear  that  at  the  next  munici- 
pal election  after  the  date  of  the  governor's  certificate,  which 
is  the  third  Tuesday  of  February,  1891,  there  should  be  an 
election  for  members  of  councils  to  which  said  city  is  entitled 
as  a  city  of  the  second  class,  and  that  the  terms  of  those  select 
councilmen  now  in  office  shall  cease  and  determine  on  the  first 
Monday  of  April  next  succeeding.  The  words  of  the  act  are 
plain,  and  will  not  bear  any  other  construction. 

What  members  of  select  council  are  provided  for  cities  of 
the  second  class?  To  ascertain  this,  we  must  look  for  a  gen- 
eral law  relating  to  such  cities.  The  only  provision  we  find 
for  councils  of  cities  of  the  second  class  is  in  the  act  of  June  14, 
1887,  P.  L.  395,  the  first  section  of  which  provides  that  select 
council  shall  consist,  of  one  member  from  each  ward.  The  sec- 
ond section  is  as  follows : It  is  contended  by  plaintiff 

that  this  act  is  inapplicable,  because  it  fixes  elections  in  1889 
and  1890,  which  are  now  past,  and  its  provisions  are  inappro- 
priate to  the  present  condition  of  Allegheny  city,  and  therefore 
the  laws  heretofore  governing  the  city  remain  in  force.  This 
objection  does  not  seem  to  be  well  taken. 

These  are  general  laws  relating  to  the  same  subject.  Stat- 
utes in  pari  materia  must  be  construed  as  one  act.  Statutes 
are  to  be  so  construed  as  best  to  effectuate  the  intention  of  the 
legislature,  though  such  construction  may  seem  contraiy  to  the 
letter.  Incongruities  must  be  so  construed  as  to  harmonize 
the  general  intents  of  the  whole  act 

There  would  seem  to  be  no  difficulty  in  reconciling  the  acts 
of  1889  and  1887,  by  inserting  the  date  fixed  by  the  act  of 
1889,  to  wit,  the  third  Tuesday  of  February,  1891,  instead  of 
Vol.  cxxxvii — 33 
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the  impossible  date  of  1889 ;  and,  omitting  the  other  impossible 
date  of  1890  and  substituting  corresponding  dates  succeeding 
the  third  Tuesday  of  February,  1891,  there  will  be  a  complete 
organization  of  councils  in  accordance  with  the  plain  intent 
of  the  legislature,  and  without  doing  violence  to  the  language, 
especially  in  view  of  the  fact  that  the  act  was  intended  as  a 
general  rule,  and  the  dates  only  material  for  its  first  applica- 
tion. The  main  puipose  of  the  act  of  1887  was  to  fix  the 
number  of  select  councilmen  and  their  terms  of  oflice,  to  divide 
them  into  two  classes,  and  provide  for  the  election  o£  successors 
upon  the  expiration  of  their  respective  terms.  Incidental  to 
this  was  designating  the  time  for  holding  the  first  elections  in 
cities  of  the  second  class  then  existing,  which  was  in  its  nature 
temporary.  The  act  of  1889  fixes  the  terms  of  holding  the 
firat  election  in  cities  subsequently  coming  into  that  class,  and 
reference  must  be  made  to  the  act  of  1887  for  their  terms. 
The  terms  are  material,  the  dates  immaterial. 

It  follows  then  that  an  election  should  be  held  in  each  ward 
of  the  city  of  Allegheny,  for  one  member  of  select  council  on 
the  third  Tuesday  of  February,  1891,  to  be  divided  into  two 
classes ;  one  to  serve  one  year  from  the  first  Monday  of  April, 
1891,  and  the  other  for  three  years ;  and  upon  the  expiration 
of  those  terms,  successors  shall  be  elected  for  four  years  re- 
spectively ;  and  it  is  the  duty  of  the  mayor  to  issue  his  procla- 
mation for  such  election. 

The  counsel  for  defendant  contends  that  there  is  no  necessi- 
ty for  an  election,  because  there  is  now  in  office  one  member 
from  each  ward,  who  should  continue  in  office  until  the  expi- 
ration of  their  terms  in  1893.  Such  construction  is  not  in  ac- 
cordance with  the  letter  or  spiiit  of  the  law.  If  an  election  is 
postponed  until  1893,  the  difficulties  in  applying  the  law  would 
be  greater  than  now.  The  law  plainly  requires  an  election, 
the  next  election  after  the  governor's  certificate,  and  just  as 
plainlj'  provides  that  the  terms  of  those  persons  then  in  office 
shall  cease  on  the  first  Monday  of  April  following. 

The  demurrer  is  sustained,  and  a  mandamus  will  be  issued 
for  an  election  proclamation,  in  accordance  with  the  opinion, 
under  the  act  of  1889. 

— Thereupon,  the  defendant  took  this  appeal,  specifying 
that  the  court  erred : 
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1.  In  entering  judgment  on  the  demurrer  in  favor  of  the 
commonwealth,  and  directing  the  mandamus  prayed  for. 

2.  In  not  entering  judgment  on  the  demurrer  in  favor  of  the 
defendant. 

Mr.  D.  T.  Watson  and  Mr.  P.  C.  Knox  (with  them  Mr.  James 
JT.  -Reed),  for  the  appellant : 

1.  As  Allegheny  city  has  not  accepted  the  provisions  of  the 
classification  act  of  May  28, 1874,  P.  L.  230,  and  its  supple- 
ment of  April  11, 1876,  P.  L.  20,  it  never  became  subject  to 
them :  Henry  St.,  123  Pa.  355 ;  but  has  continued  to  be  gov- 
erned by  its  special  charter  contained  in  the  act  of  March  31, 
1870,  P.  L.  717,  amended  by  the  act  of  May  23, 1881,  P.  L.  83, 
which  it  accepted,  so  far  as  to  lengthen  the  term  of  its  select 
councilmen  from  two  to  four  years.  The  fact  that  the  state 
saw  fit  to  classify  cities  according  to  population,  did  not  in  the 
least  affect  its  character  as  a  body  corporate.  Whether  you 
call  it  a  city  of  the  third  class,  or  a  city  of  the  second  class,  it 
remains  the  same  municipal  corporation  which  the  act  of  1870 
created.  The  mere  classification  changed  none  of  its  powers, 
took  away  none  of  its  oflSces  or  oflBcers,  and  affected  it  in  no 
respect  whatsoever. 

2.  A  change  in  the  form  of  government,  such  as  from  a  bor- 
ough to  a  city,  does  not,  ipso  facto,  abrogate  the  existing  laws, 
written  or  unwritten,  nor  change  the  oflBcers  of  the  municipal- 
ity, except  in  so  far  as  the  legislature  has  manifested  a  plain 
intent  to  alter  such  laws,  or  to  dispense  with  such  ofiScers : 
Erie  Academy  v.  Erie,  81  Pa.  516 ;  Allegheny  Co.  v.  Gibson, 
90  Pa.  397.  A  fortiori,  the  principle  we  contend  for  applies, 
when  the  change  is  the  mere  passing  from  one  class  of  cities 
to  another  in  consequence  of  increase  in  population :  1  Dillon 
on  Mun.  Corp.,  §§  171,  172;  Girard  v.  Philadelphia,  7  Wall. 
1 ;  State  v.  White,  20  Neb.  37.  The  question,  then,  is  whether 
the  legislation  respecting  cities  of  the  second  class,  either  ex- 
pressly or  by  necessary  implication,  plainly  apparent  upon  its 
face,  cuts  short  the  terms  of  the  select  councilmen  elected  in 
Allegheny  under  the  charter  of  1870,  which  do  not  expire  till 
1893. 

3.  The  only  legislation  the  effect  of  which  need  be  consid- 
ered, is  contained  in  the  acts  of  June  14, 1887,  P.  L.  895,  and 
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May  8,  1889,  P.  L.  138.  The  essential  change  produced  upon 
the  charter  of  1870  by  the  act  of  1887,  is  that  the  membership 
of  the  select  council  from  each  ward  is  reduced  to  one.  The 
legislative  intent,  in  passing  the  act  of  1887,  was  not  to  legis- 
late out  of  oflBce  any  select  councilman  elected  for  the  city 
prior  to  its  becoming  a  city  of  the  second  class,  but  the  intent 
is  plain  that  such  select  councilmen  should  serve  out  their 
terms  of  office,  and  that  no  persons  should  be  elected  to  select 
council,  except  as  successors  of  the  select  councilmen  of  the 
old  city.  The  new  members  to  be  elected  are  to  succeed,  not 
to  supersede,  the  old  members.  The  judgment  of  the  court 
below  is  therefore  manifestly  erroneous,  unless  the  act  of  1889 
makes  some  change  in  the  act  of  1887,  and  shows  plainly  an 
intent  to  strike  down  the  terms  created  under  the  acts  of  1870 
and  1881. 

4.  The  act  of  1889  did  not  intend  to  do  this ;  on  the  con- 
trary, it  provides  for  the  cutting  short  of  the  terms  of  those 
officers,  only,  whose  offices  are  superseded  by  the  change  in 
classification.  The  office  of  select  councilman  is  not  super- 
seded, but  is  preserved  as  heretofore.  The  contention  of  the 
relator  that  an  election  should  be  held  in  February,  1891,  un- 
der the  charter  of  1870,  is  sufficiently  met  in  the  opinion  of  the 
court  below.  The  dates  named  in  the  act  of  1887  are  directory 
merely,  and  were  intended  to  enable  cities  of  the  second  class, 
then  existing,  which  wei'e  to  come  under  its  provisions,  to  do 
so  with  as  little  inconvenience  as  possible.  So,  the  fact  that 
thirteen  councilmen  cannot  be  evenly  divided  by  two,  is  unim- 
portant The  act  of  1887  does  not  require  an  equal  division. 
If  it  be  true  that  the  dates  in  the  act  show  a  plain  intent  to 
apply  it  to  the  existing  state  of  facts  in  the  then  only  city  of 
the  second  class,  the  city  of  Pittsburgh,  this  would  not  make 
the  act,  otherwise  constitutional,  local  or  special  legislation. 

5.  The  decree  should  be  reversed  because  it  compels  an  elec- 
tion to  be  held  under  the  provisions  of  the  act  of  May  8,  1889, 
P.  L.  133,  which,  in  so  far  as  it  provides  for  the  election  of 
municipal  officers,  is  unconstitutional.  The  title  of  the  act  in- 
dicates but  one  subject,  classification  and  the  change  thereof, 
and  contains  nothing  indicating  an  intention  to  deal  with  the 
subject  of  municipal  elections,  or  to  strike  down  the  terms  of 
municipal  officers.     As  has  been  abundantly  shown,  the  mere 
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fact  of  change  from  one  class  to  another  does  not  involve 
a  change  in  government,  and  or  in  the  number,  powers  and 
duties  of  oflBcers,  or  in  their  terms  of  office.  Therefore,  legis- 
lation, in  an  act  bearing  such  a  title  as  this  one,  which  under- 
takes to  provide  for  elections  and  changes  in  offices,  cannot  be 
sustained  on  the  theory  that  it  is  germane  to  the  subject  ex- 
pressed in  the  title.  The  title  must  give  information  as  to  the 
legislation  contained  in  the  act :  Union  Ry.  Co.'s  App.,  81* 
Pa.  91 ;  Dorsey's  App.,  72  Pa.  192;  Commonwealth  v.  Frantz, 
136  Pa. 


Mr.  George  Elphinstone^  for  the  appellee  : 

1.  The  act  of  May  8, 1889,  P.  L.  183,  divides  cities  into  three 
classes  materially  differing  in  character  from  the  classes  created 
by  the  act  of  May  23,  1874,  P.  L.  230,  and  Allegheny,  by  be- 
coming a  member  of  the  division  styled  the  second  class,  in  the 
act  of  1889,  does  not  become  subject  to  the  legislation  enacted 
for  the  former  class  of  the  same  name.  Its  special  laws  remain 
unrepealed  and  unaffected  by  its  change  in  class,  until  altered 
by  legislation  for  the  new  second  class.  These  conclusions 
appear  to  be  authorized  by  a  fair  reading  of  the  act  of  1889. 
It  nowhere  shows  an  intention  to  subject  cities  coming  into  the 
second  class,  thereby  created,  to  the  laws  provided  for  the  old 
second  class.  We  claim,  however,  that  the  act  of  1889  is  un- 
constitutional, in  that  it  contains  more  than  one  subject  of 
legislation.  In  addition  to  what  is  declared  by  its  title,  it  at- 
tempts to  enact  a  transition  bill,  abolishing  offices,  unseating 
officers  duly  elected,  and  providing  for  the  election  of  new 
officers.  The  case  comes  clearly  within  the  ruling  in  Hatfield 
V.  Commonwealth,  120  Pa.  395,  and  Commonwealth  v.  Frantz, 
135  Pa.  389. 

2.  If  the  act  of  June  14, 1887,  P.  L.  395,  is  in  force  in  Alle- 
gheny, it  does  not  repeal  the  provisions  of  the  special  charter 
of  1870,  respecting  the  select  council.  It  is  impossible  for  us 
to  comply  with  its  provisions.  The  directions  as  to  the  hold- 
ing of  elections  in  1889  and  1890,  are  mandato^,  but  they  are 
impossible  of  performance  in  Allegheny.  Nor  is  it  possible  to 
divide  the  thirteen  select  councilmen,  to  which,  under  the  act 
of  1887,  the  city  would  be  entitled,  into  two  equal  classes  alter- 
nating in  terms.     The  intent  of  the  legislature  as  to  biennial 
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expiration  of  terms  is  so  linked  to  the  provision  as  to  number, 
that  it  cannot  be  dissevered  therefrom  without  violence  to  the 
law,  and,  if  councils  can  fix  the  number  of  each  of  the  classes 
to  suit  themselves,  the  purpose  of  the  law  would  be  perverted. 
The  plain  intention  of  the  legislature  was  that  the  two  classes 
should  be  equal  in  number.  If  the  city  has  the  power  to  make 
seven  long,  and  six  short  terms,  it  would  have  the  power  to 
make  twelve  long  terms  and  one  short  term.  No  provision  is 
made  for  a  city  having  an  uneven  number  of  wards.  When  it 
is  impossible  to  comply  with  certain  provisions  of  an  act,  these 
provisions  are  inoperative  and  void. 

3.  Again ;  the  mischief  sought  to  be  remedied  by  the  act  of 
1887  was  a  disproportion  between  the  two  branches  of  councils, 
the  select  council  being  by  far  the  larger  body  in  the  only  ex- 
isting city  of  the  second  class,  and  the  purpose  of  the  act  being 
to  cut  it  down  one  half.  The  application  of  the  law  to  Alle- 
gheny would  have  a  result  directly  opposite,  and  bring  about  a 
disproportion  in  the  other  direction.  We  would  have  but  thir- 
teen select  councilmen  and  fifty-eight  common  councilmen. 
Nor  can  this  difficulty  be  cured  by  a  division  of  wards  under 
the  act  of  May  23, 1874,  as  that  act  requires  the  submission  of 
such  a  question  to  a  popular  vote.  To  carry  out  the  legislative 
intention  to  secure  a  proper  proportion  between  the  two  bodies 
of  councils,  would  it  not  be  fair  to  assume  that  there  was  no 
purpose  to  repeal  the  local  law,  as  to  select  council,  of  any  city 
coming  into  the  second  class  with  a  small  and  odd  number  of 
wards  ?  Such  a  saving  of  local  laws  would  not  invalidate  the 
general  act :  Evans  v.  Phillipi,  117  Pa.  226 ;  Malloy  v.  Rein- 
hard,  115  Pa.  25.  But  we  claim,  further,  that  the  act  of  1887 
cannot  repeal  the  charter  of  1870,  because  the  entire  act  is 
unconstitutional. 

4.  The  act  of  1887  is  in  violation  of  the  constitutional  pro- 
hibition of  local  legislation  for  cities.  It  is  true  that  legislation 
for  a  class  composed  of  but  one  city,  has  been  justified  on  the 
ground  that  other  cities,  by  increase  of  population,  may  come 
into  that  class  and  become  subject  to  such  legislation.  But 
this  assumption  cannof  save  the  act  in  question,  for  two  rea- 
sons: (a)  On  its  face,  it  is  inapplicable  to  any  city  coming 
into  the  second  class  after  its  enactment,  as  it  specifies  the 
dates  at  which  certain  things  shall  be  done ;  and  (()  at  the 
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time  of  its  enactment  there  was  no  possibility  of  any  other  city 
becoming  a  member  of  the  second  class,  there  being  no  provi- 
sion in  the  act  of  May  28,  1874,  P.  L.  230,  for  a  change  of 
class,  and  that  act  having  arbitrarily  and  finally  fixed  the  rank 
of  each  city,  with  the  expectation  that  the  ratio  of  increase  in 
all  the  classes  would  be  substantially  uniform,  and  that  the 
various  cities  would  always  bear  the  same  relation  to  each 
other  that  existed  in  1874.  The  legislature  had  no  right  to 
assume  that  one  or  more  third  class  cities  would  be  ushered 
into  the  second  class  by  some  subsequent  legislature. 

6.  Legislation  for  a  class  composed  of  but  one  city  can  be 
justified  only  on  the  theory  that  some  existing  city  will  proba- 
bly come  into  that  class  by  increase  of  population.  The  idea 
of  the  word  class  is  apparent  from  its  derivation:  classis,  a 
fleet,  a  troop,  a  collection,  a  cluster.  One  city  can  no  more 
constitute  a  class,  than  one  ship  can  make  a  fleet,  one  soldier 
a  troop,  one  object  a  collection,  or  one  grape  a  cluster.*  As 
this  act  is  limited  by  its  plain  terms  to  the  only  city  of  the 
second  class  existing  when  it  was  passed,  and  as  there  was 
then  no  possibility  of  any  other  city  coming  into  that  class 
except  by  a  future  act  of  the  leg^lature,  it  is  a  local  law  ob- 
noxious to  the  constitution.  If  by  the  act  of  1889  Allegheny 
is  forced  into  the  second  class,  and  thereby  becomes  subject  to 
all  the  legislation  enacted  for  cities  of  that  class,  as  constituted 
by  the  act  of  1874,  untold  disorder  and  uncertainty  will  pervade 
every  departure  of  the  government.  A  judgment  that  the  new 
second  class  is  not  the  old,  and  that  Allegheny  is  not  bound 
by  the  laws  enacted  for  the  former  second  class,  will  remove 
all  difficulty.  If  this  is  impossible,  a  decision  that  the  local 
law  of  1870,  as  to  select  council,  is  unrepealed  by  the  act  of 
1887,  will  relieve  fi:om  considerable  embarrassment. 

Opinion,  Mr.  Chief  Justice  Paxson  : 
It  has  been  ascertained,  in  the  manner  required  by  law,  that 
the  city  of  Allegheny  has  now  a  population  which  entitles  it, 
under  the  classification  acts  of  1874  and  1889,  to  become  a  city 
of  the  second  class.  Prior  to  the  last  census  it  was  a  city  of  the 
third  class.    It  now  passes  from  the  one  class  to  the  other,  by 

• 

♦But  see  Wheeler  v.  Philadelphia,  77  Pa.,  at  p.  350,  top.— Rep. 
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reason  of  its  growth  in  population,  without  shock  or  disturbance. 
It  is  the  first  event  of  the  kind  in  the  political  history  of  the 
state,  and  is  not  without  interest. 

It  is  conceded  that  up  to  the  present  time  the  city  of  Alle- 
gheny has  been  governed  by  the  special  act  of  March  31, 1870, 
P.  L.  717,  entitled  "An  Act  to  reduce  the  charter  of  the  city 
of  Allegheny,  and  the  several  acts  amendatory  thereof,  into  one 
act."  By  that  act,  the  powers  of  the  municipal  government 
were  vested  in  the  mayor  and  select  and  common  councils.  The 
select  council  was  composed  of  two  members  from  each  ward, 
to  serve  for  a  term  of  two  years,  which  term  was  increased  by 
the  act  of  1881  to  four  years.  There  being  thirteen  wards  in 
the  city,  the  number  of  select  councilmen  has  hitherto  been 
twenty-six. 

It  is  also  conceded  that  the  city  of  Allegheny,  while  it  has 
been  a  city  of  the  third  class,  under  the  classification  acts  afore- 
said, has  never  accepted  the  provisions  of  the  general  city  laws 
of  1874,  and  hence,  as  was  decided  in  Henry  Street,  128  Pa. 
347,  was  not  governed  by  their  provisions,  but  remained  subject 
to  the  said  special  act  of  1870. 

The  transition  from  the  one  class  to  the  other  works  no 
change  in  its  government  except  such  as  the  law  makes  neces- 
sary to  adjust  it  to  the  class  into  which  it  goes.  It  repeals  no 
ordinances ;  it  vacates  no  oflBces  except  those  which  it  abolishes, 
and  makes  no  vacancies  to  be  filled  except  by  the  creation  of 
new  oflSces.  The  offices  of  mayor,  and  of  select  and  common 
councils  are  common  to  each  class  of  cities.  The  mere  fact  of 
the  transition  does  not  necessarily  unseat  the  persons  legally  fill- 
ing such  offices  at  the  time  it  occurs,  but  they  serve  out  their  of- 
ficial terms  for  which  they  were  elected,  and  their  successors  are 
elected  under  the  laws  regulating  the  class  into  which  the  city 
has  moved.  In  the  meantime,  the  officers,  whose  terms  have 
not  expired,  become  possessed  of  all  the  powers  and  are  subject 
to  all  the  duties  pertaining  to  the  offices  held  by  them  in  cities 
of  the  class  to  which  it  has  advanced.  In  other  words,  the  ma- 
chinery of  the  old  government  is  to  be  used  in  adjusting  the 
city  to  its  position  under  the  new.  Were  it  otherwise, — were 
all  offices  to  be  suddenly  vacated,  we  would  have  chaos.  We 
would  have  a  city  without  a  mayor ;  without  councils ;  without 
heads  of  departments ;  without  police  officers  to  preserve  the 
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public  peace,  and  no  one  authorized  to  set  in  motion  the  ma- 
chinery by  which  the  new  government  can  be  organized. 

The  precise  question  for  our  determination,  in  this  case,  is 
whether  it  is  the  duty  of  the  respondent,  as  mayor  of  the  city, 
to  issue  his  official  proclamation,  ordering  the  election,  at  the 
next  municipal  election,  of  one  member  of  select  council  from 
each  ward  in  the  city.  The  court  below  was  of  opinion  that 
such  election  was  necessary,  and  awarded  a  mandamus  ordering 
the  mayor  to  issue  his  proclamation  therefor.  From  this  decis- 
ion the  mayor  appealed. 

To  the  petition  for  the  mandamus  the  mayor  makes  answer, 
inter  alia,  "That  each  of  the  wards  of  said  city  has  now  a  repre- 
sentative in  select  council  whose  term  does  not  expire  until  the 
first  Monday  of  April,  1893,  and  that  there  is  therefore  no  va- 
cancy in  select  council  to  be  filled  by  the  election  to  be  held  on 
the  third  Tuesday  in  February,  1891.  He  is  further  advised 
that  the  offices  of  said  members  of  select  council  are  not  super- 
seded by  reason  of  the  said  city's  change  in  class." 

It  was  contended  on  behalf  of  the  relator  that  the  last  portion 
of  §  2  of  the  act  of  May  8, 1889,  P.  L.  133,  entitled  "  An  Act 
dividing  the  cities  of  this  state  into  three  classes  with  respect 
to  their  population,  and  designating  the  mode  of  ascertaining 
and  changing  the  classification  thereof  in  accordance  therewith," 
requires  the  election  of  thirteen  select  councilraen  at  the  ap- 
proaching municipal  election.  The  portion  of  said  act  referred 
to  is  as  follows : 

"  At  the  municipal  election,  occurring  not  less  than  one  month 
after  the  date  of  such  certificate,  the  proper  officers  shall  be 
elected  to  which  the  said  city  will  become  entitled  under  the 
change  in  classification,  and  upon  the  first  Monday  of  April  next 
succeeding  thereto,  the  terms  of  all  officers  of  said  city  then  in 
office,  whose  offices  are  superseded  by  reason  thereof,  shall  cease 
and  determine,  and  the  city  government  shall  be  duly  organized, 
and  shall  thereafter  be  controlled  and  regulated  by  the  laws  of 
this  commonwealth,  applicable  to  the  same  under  the  respective 
classification  hereby  fixed  and  appointed." 

Our  construction  of  this  language  is  as  follows : 

(a)  The  proper  officers  to  which  the  city  will  become  entitled, 
under  the  change  in  classification,  are  for  those  offices  created  by 
the  law  for  cities  of  the  second  class,  and  which  did  not  exist 
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in  cities  of  the  third  class ;  in  other  words,  those  offices  which 
are  required  to  be  filled  for  the  first  time  by  the  city  of  Alle- 
gheny. 

(6)  Those  officers  whose  terms  are  required  to  cease  and  de- 
termine upon  the  first  Monday  of  April  next  are  those  whose 
offices  are  superseded,  i.  o.,  abolished,  by  the  laws  regulating 
cities  of  the  second  class.  The  term  ceases,  because  the  office 
itself  is  abolished. 

We  regard  this  as  the  plain  meaning  of  the  act.  The  office 
of  select  councilman  is  not  superseded ;  it  remains  under  the 
new,  precisely  as  it  existed  under  the  old  government,  subject 
only  to  a  reduction  in  the  number  of  members.  The  select 
council  is  now  composed,  as  before  observed,  of  twenty-six 
members,  the  terms  of  office  of  one  half  of  whom,  as  I  under- 
stand, will  expire  this  spring.  This  leaves  thirteen  members, 
the  precise  number  to  which  the  city  is  entitled  under  the  new 
order  of  things,  whose  terms  will  not  expire  until  April,  1893. 
There  is,  therefore,  no  necessity  for  an  election  this  year  of 
such  members.  All  the  present  members  are  entitled  to  re- 
tain their  seats  until  the  expiration  of  their  respective  terms. 
In  this  way,  without  jar  or  friction,  the  old  order  of  things  wiU 
pass  away,  and  the  city  quietly  take  its  place  among  the  cities 
of  the  second  class. 

It  was  urged,  however,  that  a  difficulty  may  arise  under  the 
second  section  of  the  act  of  June  14,  1887,  P.  L.  395,  which 
provides  for  tlie  division  of  select  council  into  classes,  and  that, 
inasmuch  as  there  are  only  thirteen  members,  they  cannot  be 
divided  into  two  even  classes.  It  might  be  sufficient  to  say 
that  the  act  does  not  require  the  classes  to  be  even,  but,  aside 
from  this,  no  difficulty  is  apparent  in  dividing  them  by  the 
members  of  the  wards,  thus :  the  members  from  the  even  wards 
to  form  one  class,  the  members  of  the  odd  wards  to  form  the 
other.  It  is  true,  this  would  compose  one  class  of  seven  and 
the  other  of  six.  There  would,  however,  be  two  distinct  classes, 
as  evenly  divided  as  the  circumstances  will  permit^  and  such 
an  arrangement  would  be  a  substantial  compliance  with  the 
law.  And,  if  even  classes  be  desired,  an  additional  ward  could, 
and  in  the  course  of  time  may  be  created  as  a  public  necessity. 
Aside  from  this,  I  am  unable  to  see  how  the  election  of  thir- 
teen members  of  select  council  at  the  ensuing  spring  election 
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could  remedy  this  objection,  or  meet  this  difficulty.     Thirteen 
will  divide  by  two  as  evenly  now  as  then. 

In  order  that  we  may  not  be  thought  to  have  overlooked  the 
point,  I  desire  to  say  that  we  are  not  unmindful  of  the  fact  tliat 
the  act  of  1889  was  claimed  to  be  unconstitutional.  We  are 
of  opinion  that  the  title  sufficiently  indicates  the  object  of  the 
act,  and  that  its  provisions  are  germane  to  such  object.  A  dis- 
cussion of  this  point  is  not  considered  necessary. 

We  are  asked  to  express  an  opinion  upon  a  further  question 
not  directly  involved  in  this  controversy.  While  averse  to 
doing  so  in  ordinary  cases,  we  think  the  circumstances  justify 
us  in  doing  so  in  this  instance,  especially  as  both  parties  to 
this  contention  unite  in  this  request. 

The  fourth  section  of  the  act  of  1887  provides  as  to  cities  of 
the  second  class  as  follows : 

"There  shall  be  the  following  executive  departments,  the 
heads  of  which  shall  be  chosen  by  city  councils : 
I.  Department  of  Public  Safety. 

II.  Department  of  Public  Works. 
III.  Department  of  Charities." 

We  are  asked  to  say  whether  these  respective  officers  shall  be 
elected  by  the  councils  of  the  new  or  the  old  city.  Upon  this 
point  we  are  in  no  doubt.  The  present  councils  are  the  coun- 
cils of  the  new  city,  if  I  may  use  a  term  which  does  not  quite 
accurately  describe  the  situation.  The  city  remains  the  same. 
It  merely  passes  from  one  condition  to  another.  It  enters  the 
new  with  all  its  ordinances ;  all  its  officers  whose  offices  have 
not  been  abolished ;  all  of  its  contracts  in  full  force,  and  sim- 
ply conforms  for  the  future  to  the  new  regulations  which  the 
law  declares  shall  supersede  the  old.  The  machinery  of  the 
latter,  as  before  observed,  must  be  used  to  start  the  city  under 
its  new  government. 

We  are  of  opinion  that  the  present  councils  should  proceed 
to  elect  the  heads  of  departments. 

The  judgment  is  reversed,  and  judgment  is  now 
entered  for  the  respondent  upon  the  demurrer. 
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APPEAL  BY  DEFENDANT  FROM  THE  COURT  OF  COMMON  PLEAS 
OF  MERCER  COUNTY. 

Argued  October  16,  1889— Decided  June  4,  189a 

1.  When  a  railroad  company  enters  upon  land  to  construct  its  road,  with- 
out acquiring  the  land  under  the  right  of  eminent  domain,  but  relying 
upon  the  g^rant  of  the  right  of  way  from  an  alleged  owner,  a  subsequent 
grantee  of  the  real  owner  may  aiterwards  maintain  ejectment  against 
the  company.  The  action  is  not  personal  to  one  who  owned  the  land 
when  it  was  so  taken. 

2.  If  the  agent  of  the  company,  at  the  time  he  procured  the  grant  for  the 
right  of  way,  knew  that  another  than  the  grantor  had  title  to  the  land, 
the  real  owner,  though  by  his  words  or  silence  he  may  have  encouraged 
the  execution  of  the  grant  and  allowed  the  company  to  construct  and 
operate  its  road  for  years  without  objection,  is  not  estopped  from  subse- 
quently asserting  title. 

3.  Where,  in  such  case,  the  real  owner  subsequently  brings  ejectment 
against  the  railroad  company  for  the  land  occupied,  and  there  is  submis- 
sible  evidence  that  the  company^s  agent  had  knowledge  of  the  plaintifTs 
title  when  he  procured  the  grant  of  the  right  of  way,  binding  instruc- 
tions to  find  for  the  defendant  would  be  error. 

4.  Upon  recovery  by  the  plaintiff,  in  such  action,  and  the  subsequent 
affirmance  of  the  judgment,  the  Supreme  Court  will  order  the  execution 
thereof  to  be  stayed  for  a  sufficient  time  to  enable  the  railroad  company 
to  condemn  the  right  of  way  under  its  power  of  eminent  domain. 

Before  Paxson,  C.  J.,  Sterrbtt,  Green,  Clark,  Wil- 
liams, McCoLLUM  and  Mitchell,  JJ. 

No.  80  October  Term  1889,  Sup.  Ct.;  court  below,  No.  109 
June  Term  1887,  C.  P. 

On  May  27, 1887,  G.  C.  Richards  and  Anna  R.,  his  wife,  in 
the  right  of  said  wife,  brought  ejectment  against  the  Buffalo, 
New  York  &  Phila.  R.  Co.,  for  a  strip  of  land  in  Jackson  town- 
ship, Mercer  county,  occupied  by  the  defendant  for  its  right  of 
way.  Issue.  Subsequently,  the  name  of  the  Western  N.  Y. 
&  Pa.  R.  Co.  was  added  as  a  defendant. 

At  the  trial  on  May  16,  1888,  both  parties  claimed  title 
through  one  Samuel  Pew,  in  whom  it  was  agreed  that  title 
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was  vested  on  and  prior  to  February  2, 1866.  None  of  the 
instruments  or  mesne  conveyances  by  which  Elizabeth  Cousins, 
plainJifBs'  grantor,  obtained  her  title  from  Samuel  Pew,  were 
recorded  at  the  time  when  the  railroad  company  secured  its 
grant  of  right  of  way  from  Samuel  Pew.  The  facts  sufficiently 
appear  in  the  opinion  of  the  Supreme  Court. 

At  the  close  of  the  testimony,  the  court,  Mehard,  P.  J., 
charged  the  jury  in  part  as  follows : 

The  defendant  has  submitted  the  following  points : 

1.  That,  the  plaintiffs'  testimony  having  shown  that  Elizabeth 
Cousins  was  the  owner  of  the  land  over  which  the  defendant's 
road  was  constructed,  at  the  time  the  same  was  appropriated 
by  them  for  the  purpose  of  their  road  and  for  ten  or  eleven 
years  thereafter,  there  can  be  no  recovery  in  this  case,  for  the 
reason  that,  as  shown  by  the  evidence,  the  defendant  company 
entered  upon  the  land  in  controversy  and  constructed  its  road 
without  opposition  from  the  owner ;  and  this  being  an  appro- 
priation of  the  land,  the  right  of  action,  if  any  existed,  was  in 
Elizabeth  Cousins  and  not  in  the  plaintiffs. 

Answer :  We  do  not  understand  that  this  would  have  been 
an  appropriation  of  the  land  under  the  right  of  eminent  domain 
vested  in  the  defendant  company,  and  for  that  reason  this  re- 
quest is  refused.* 

2.  If  the  jury  find  from  the  evidence  in  the  case  that  Eliza- 
beth Cousins  was  the  owner  of  the  land  in  controversy,  at  the 
time  the  same  was  appropriated  by  the  defendant  company ; 
that  she  was  present  when  her  father,  Samuel  Pew,  settled  the 
right  of  way  with  W.  E.  Loy,  the  agent  of  the  company,  and 
either  authorized  him  to  make  said  settlement,  or  afterwards 
by  her  silence  permitted  or  encouraged  the  defendant  to  make 
valuable  improvements  upon  the  land,  then  she  and  those  claim- 
ing under  her  are  now  estopped  from  setting  up  title,  and  there 
can  be  no  recovery  in  this  case. 

Answer :  If  you  find  from  the  evidence  that,  at  the  time  the 
defendant  and  Samuel  Pew  made  the  contract  shown  by  the 
instrument  dated  March  26, 1874,  Elizabeth  Cousins  was  pres- 
ent, and  was  aware  that  the  railroad  company,  through  its 
agent,  Mr.  Loy,  was  about  to  take  the  grant  of  a  right  of  way 
for  the  railroad  company  over  the  land  in  suit,  and  encouraged 
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the  making  of  this  contract  either  by  her  words  or  by  her 
silence ;  that  she  thereafter  permitted  the  railroad  company  to 
pay  the  consideration  mentioned  in  the  writing  and  con^^ct 
its  road  on  said  land,  without  disclosing  to  the  railroad  com- 
pany the  true  state  of  the  title,  then  she  and  her  successors  in 
title  would  be  estopped  from  setting  up  her  title  as  against  de- 
fendant's right  of  way,  and  the  plaintiffs  could  not  recover, 
unless  you  find  that  the  agent  of  the  railroad  company  had 
knowledge  at  the  time  of  the  title  of  Elizabeth  Cousins.  If 
you  find  that  the  agent  of  the  company  knew,  at  the  time  he 
took  the  grant  from  Samuel  Pew,  that  Elizabeth  Cousins  was 
the  owner  of  a  part  of  the  land  embraced  in  the  grant,  and  that 
the  part  in  controversy  here,  there  would  be  no  estoppel.  In 
other  words,  if  the  railroad  company  knew  the  truth,  at  the 
time  they  took  the  grant,  the  plaintiffs  would  not  be  estopped 
from  showing  the  truth  now.  Thus  explained,  this  request  is 
affirmed.* 

8.  That,  under  the  law  and  the  testimony  in  the  case,  the 
plaintiffs  cannot  recover. 

Answer.  This  request  is  refused,  and  it  is  submitted  to  you 
to  say  whether  or  not  plaintiff  has  been  estopped,  according 
to  the  instructions  given  to  you  as  to  what  constitutes  an  es- 
toppel.^ 

Now,  the  testimony  on  behalf  of  the  defendant  is  that  of 
William  Pew,  of  Rebecca  Pew,  and  of  Mr.  Loy.  The  testi- 
mony of  William  Pew  is  that  Mrs.  Cousins  was  present  during 
the  time  that  her  father  and  Mr.  Loy  were  negotiating  regard- 
ing this  grant  or  right  of  way,  and  that  there  was  conversation 
concerning  it,  and  he  states  that  his  recollection  of  the  sub- 
stance of  the  conversation  is  that  she  was  willing  that  her 
father  should  act  for  her  in  making  this  right  of  way  contract. 
Rebecca  Pew  states  that  Mrs.  Cousins  was  present  at  the  time 
the  contract  was  concluded  and  the  writing  drawn,  as  I  under- 
stand it,  and  that  she  at  that  time  said  that  she  was  willing  for 
her  father  to  act  for  her,  or  something  to  that  effect,  and  that 
subsequently  her  father  paid  to  Elizabeth  Cousins  part  of  the 
money.  Mr.  Loy  says  that  it  is  his  recollection,  and  he  has  no 
doubt,  that  Mrs.  Cousins  was  present  at  the  time  this  contract 
was  made ;  that  there  were  women  present,  and  he  thinks  a 
son  or  two  of  Mr.  Pew,  and  his  recollection  is  that  Mrs.  Cous- 
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ins  was  present,  and  in  another  part  of  his  testimony  he  states 
he  does  not  doubt  that  she  was  present.  He  also  says  that  he 
had  no  knowledge  at  all  of  her  being  possessed  of  any  title  to 
any  part  of  this  land,  and  that  all  who  were  present  seemed 
satisfied  with  what  was  done.  He  is  positive  in  his  statement 
that  he  knew  nothing  at  all  about  Mrs.  Cousins  being  the 
owner  of  a  part  of  this  land.  Mrs.  Cousins  states  that  she  was 
not  present  during  any  of  the  negotiations  concerning  this  land; 
that  she  was  not  present  at  the  time  the  contract  was  made,  and 
that  she  has  never  received  from  her  father,  or  from  any  other 
source,  pay  in  part  or  in  whole  for  the  crossing  of  this  land.  .  .  . 

These  witnesses  testify  that  Mrs.  Cousins  was  present  there 
during  those  negotiations  and  when  the  contract  was  made. 
William  Pew  does  not  state  that  he  was  present  when  this  in-  " 
strument  was  executed.  His  statement  is  that  he  was  present 
twice,  at  least,  he  thinks,  when  Mr.  Loy  and  his  father  were 
talking  about  this  negotiation  and  this  right  of  way,  and  that 
Mrs.  Cousins  was  present  at  that  time.  Now,  is  that  true? 
Miss  Pew  says  that  she  was  present  and  that  Mrs.  Cousins 
was  present  when  this  agreement  was  consummated.  Is  that 
true  ?  Mr.  Loy  states  that  Mrs.  Cousins  was  present  at  that 
time.  That  is  the  first  fact  for  you  to  find.  Mrs.  Cousins  de- 
nies that  she  was  present  there.  Is  it  true  that  she  was  pres- 
ent? If  she  was,  then  what  took  place  when  she  was  present? 
Mr.  William  Pew  says  that  his  recollection  is  that  the  purport 
of  what  Mrs.  Cousins  said  was,  that  she  was  willing  for  her 
father  to  settle  this  right  of  way  for  her.  Miss  Pew  says  that 
at  the  time  the  contract  was  consummated  Mr.  Loy  asked  Mrs. 
Cousins  if  she  was  willing  to  have  her  father  settle  it  for  her, 
and  she  replied  that  she  was. 

Mr.  Loy  says  that  he  had  no  knowledge  whatever  of  Mrs. 
Cousins  being  the  owner  of  any  part  of  the  land  embraced  in 
this  right  of  way.  Now,  how  is  that  fact?  Had  Mr.  Loy  that 
knowledge?  If  Mrs.  Cousins  was  present  when  this  negotia- 
tion was  pending  and  was  aware  that  the  railroad  company  was 
about  to  enter  into  this  contract  with  Samuel  Pew,  and  if  that 
contract  was  entered  into  and  carried  out  by  the  railroad  com- 
pany and  the  road  constructed,  and  Mr.  Loy  was  not  aware  of 
her  title,  she  and  her  successors,  the  plaintiffs,  would  be  estop- 
ped.    [But  if  she  were  present  at  the  time,  and  if  she  said  that 
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she  was  willing  to  have  her  father  settle  it  for  her,  and  Mr. 
Loy  understood  that  she  had  a  right  to  part  of  this  land,  then, 
if  he  went  on  and  settled  it  with  Samuel  Pew,  she  would  not  be 
estopped  in  this  case,  but  the  plaintiffs  would  be  entitled  to 
recover.]  * 

Now,  gentlemen  of  the  jury,  those  are  the  facts  upon  which 
you  are  to  find.  First,  was  Mrs.  Cousins  present  during  these 
negotiations,  or  at  the  time  when  this  right  of  way  was  granted 
by  Samuel  Pew  ?  If  she  was,  then  is  it  true,  as  Mr.  Loy  testi- 
fies, that  he  had  no  knowledge  t^at  she  was  the  owner  of  a  part 
of  this  land?  If  so,  then  if  the  other  facts  are  made  out,  the 
plaintiffs  would  be  estopped.  [But  if  it  be  true  that  she  was 
present,  and  that  he  had  knowledge  from  what  was  said  by  Mrs. 
'  Cousins  at  that  time,  or  should  have  had  knowledge  from  what 
was  said  by  Mrs.  Cousins  at  that  time,  that  she  was  owner  of 
this  land  or  a  part  of  it,  she  would  not  be  estopped ;  neither 
would  the  plaintiffs.  If  she  was  not  present  during  those  ne- 
gotiations, the  plaintiffs  would  not  be  estopped.]  * 

The  jury  returned  a  verdict  for  the  plaintiffs.  A  rule  for  a 
new  trial  having  been  discharged,  judgment  was  entered  on 
the  verdict,  when  the  defendant  took  this  appeal  assigning  for 
error: 

1-3.  The  answers  to  the  defendant's  points.^  *®  ^ 
4,  5.  The  parts  of  the  charge  embraced  in  [  ]  *  * 

Mr,  S.  R.  Mason  (with  him  Mr.  James  2>.  Hancock^^  for  the 
appellant. 

Counsel  cited :  Lawrence's  App.,  78  Pa.  365 ;  Zimmerman  v. 
Canal  Co.,  1  W.  &  S.  346;  Beale  v.  Railroad  Co.,  86  Pa.  509; 
Davis  V.  Railway  Co.,  114  Pa.  808 ;  Trout  v.  McDonald,  88 
Pa.  144. 

Mr.  Q.  A.  G-ordon  (with  him  Mr.  S.  A.  MiUer,  Mr.  S.  Grif- 
fith  and  Mr.  S.  B.  GhiffitK)^  for  the  appellees. 

Counsel  cited :  McClinton  v.  Railway  Co.,  66  Pa.  404 ;  Alle- 
gheny R.  Co.  V.  Colwell,  3  Pa.  S.  C.  Dig.  338;  Penna.  Salt 
Mfg.  Co.  V.  Neel,  54  Pa.  9. 

Opinion,  Mr.  Justice  Stbrrbtt  : 

It  was  admitted  that  on  and  prior  to  February  2,  1866, 
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Samuel  Pew  owned  in  fee  a  tract  of  land  including  the 
strip  in  controversy,  and  that  under  him,  as  a  common  source 
of  title,  both  parties  to  this  action  of  ejectment,  respectively, 
claim  and  defend.  The  evidence  shows  that  on  that  day  Sam- 
uel Pew,  by  articles  of  agreement,  transferred  a  part  of  said 
tract  to  his  sons  Joseph  V.  and  A.  Preston  Pew;  that,  by  sun- 
dry mesne  conveyances,  a  portion  of  said  last-mentioned  tract, 
including  the  land  in  controversy,  became  vested  in  Elizabeth 
Cousins  October  8, 1870 ;  and  that  she  was  in  possession  there- 
of from  that  time  until  May  12,  1884,  when  she  conveyed  the 
same  in  fee  to  Anna  R.  Cousins,  now  Anna  R.  Richards,  the 
beneficial  plaintiff  below.  That  evidence  made  a  clear  prima 
facie  case  in  her  favor,  and  entitled  plaintiffs  below  to  a  verdict. 

The  railroad  company,  defendant,  th^n  gave  in  evidence  a 
grant  of  right  of  way  over  the  land  in  controversy  to  the  New 
Castle  &  Franklin  Railroad  Company,  its  predecessor,  executed 
by  Samuel  Pew  March  26, 1874,  and  also  introduced  testimony 
to  prove  what  occurred  at  and  about  the  time  the  right  of  way 
was  granted.  The  character  of  that  evidence  is  sufficiently 
indicated  by  the  points  for  charge  submitted  by  defendant  be- 
low. Its  purpose  was  to  show  that  Elizabeth  Cousins,  from 
whom  the  beneficial  plaintiff  dii*ectly  derived  title,  was  estopped 
by  her  action  at  and  about  the  time  the  right  of  way  was  exe- 
cuted by  Samuel  Pew,  and  that  the  beneficial  plaintiff  took  title 
with  knowledge  of  the  facts  constituting  the  alleged  estoppel. 

It  clearly  appears  that  the  New  Castle  &  Franklin  Railroad 
Company,  predecessor  of  defendant  company,  entered  upon  the 
land  in  controversy,  and  constructed  its  road,  under  and  in 
pursuance  of  the  grant  aforesaid.  There  was  no  evidence  tend- 
ing to  show  that  the  land  was  appropriated  for  railroad  pur- 
poses, by  either  company,  by  virtue  of  its  charter  powers,  or 
otherwise  than  under  the  grant  of  right  of  way.  In  other 
words,  unless  defendant  company  had  a  right  of  possession  un- 
der the  alleged  grant,  in  connection  with  facts  sufficient  to 
constitute  an  estoppel,  plaintiffs  below  were  entitled  to  recover. 

The  court  was  requested  to  instruct  the  jury  as  follows  : 

'*1.  That,  the  plaintiffs'  testimony  having  shown  that  Eliza- 
beth Cousins  was  the  owner  of  the  land  on  which  defendant's 
road  was  constructed,  at  th#  time  the  same  was  appropriated 
by  them  for  the  purposes  of  their  road  and  for  ten  or  eleven 
Vol.  cxxxvii— 34 
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years  thereafter,  there  can  be  no  recovery  in  this  case,  for  the 
reason  that,  as  shown  by  the  evidence,  the  defendant  company 
entered  upon  the  land  in  controversy  and  constructed  its  road 
without  opposition  from  the  owner ;  and  this  being  an  appro- 
priation of  the  land,  the  right  of  action,  if  any  existed,  was  in 
Elizabeth  Cousins,  and  not  in  the  plaintifiEs. 

"  2.  If  the  jury  find  from  the  evidence  in  the  case  that  Eliza- 
beth Cousins  was  the  owner  of  the  land  in  controversy,  at  the 
time  the  same  was  appropriated  by  defendant  company ;  that 
she  was  present  when  her  father,  Samuel  Pew,  settled  the  right 
of  way  with  W.  E.  Loy,  the  agent  of  the  company,  and  either 
authorized  him  to  make  said  settlement,  or  afterwards  by  her 
silence  permitted  or  encouraged  the  defendant  to  make  valua- 
ble improvements  upon  the  land,  then  she  and  those  claiming 
under  her  are  now  estopped  from  setting  up  title,  and  there 
can  be  no  recovery  in  this  case. 

'^  3.  That,  under  the  law  and  the  evidence  in  this  case,  the 
,  plaintiffs  cannot  recover." 

The  refusal  of  the  court  to  affirm  the  first  and  third  points, 
and  the  qualified  afiirmance  of  the  second,  constitute  the  first 
three  specifications  of  error. 

The  first  point  was  rightly  refused,  for  the  reason  suggested 
in  the  learned  judge's  answer  thereto.  As  has  already  been 
remarked,  there  is  no  evidence  that  the  land  in  question  was 
appropriated  for  railroad  purposes  otherwise  than  under  and 
in  pursuance  of  the  grant  above  referred  to.  That,  in  connec- 
tion with  the  alleged  estoppel,  was  the  only  ground  of  defence 
the  company  had.  Failing  in  that,  it  follows  that  the  company 
was  wrongfully  in  possession,  and  the  principle  of  McClinton 
V.  Railway  Co.,  66  Pa.  404,  and  that  line  of  case,  applies.  As 
to  the  third  point,  it  would  have  been  error  to  have  affirmed  it, 
because  the  evidence  necessarily  carried  the  case  to  the  jury  on 
questions  of  fact  relied  on  by  the  company,  and  especially  the 
facts  constituting  the  alleged  estoppel. 

Instead  of  simply  refusing  or  affirming  the  second  point, 
without  more,  the  learned  judge  answered  it  thus : 

"  If  you  find  from  the  evidence  that,  at  the  time  the  defend- 
ant and  Samuel  Pew  made  the  contract  shown  by  the  instru- 
ment dated  March  26,  1874,  Elizabeth  Cousins  was  present, 
and  was  aware  that  the  railroad  company,  through  its  agent. 
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Mr.  Loy,  was  about  to  take  the  grant  of  a  right  of  way  .... 
over  the  land  in  suit,  and  encouraged  the  making  of  this  con- 
tract either  by  her  words  or  by  her  silence ;  that  she  thereafter 
permitted  the  railroad  company  to  pay  the  consideration  men- 
tioned in  the  writing,  and  construct  its  road  on  said  land,  with- 
out disclosing  to  the  railroad  company  the  trae  state  of  the 
title,  then  she  and  her  successors  in  title  would  be  estopped 
from  setting  up  her  title  as  against  defendant's  right  of  way, 
and  the  plaintiffs  could  not  recover,  unless  you  find  that  the 
agent  of  the  railroad  company  had  knowledge  at  the  time  of 
the  title  of  Elizabeth  Cousins.  If  you  find  that  the  agent  of 
the  company  knew  at  the  time  he  took  the  grant  from  Samuel 
Pew  that  Elizabeth  Cousins  was  the  owner  of  a  part  of  the 
land  embraced  in  the  grant,  and  that  the  part  in  controversy 
here,  there  would  be  no  estoppel.  In  other  words,  if  the  rail- 
road company  knew  the  truth,  at  the  time  they  took  the  grant, 
the  plaintiffs  would  not  be  estopped  from  showing  the  truth 
now.     Thus  explained,  the  request  is  affirmed." 

With  the  single  exception  of  the  explanation  or  qualification 
contained  therein,  the  answer  above  quoted  is  substantially  in 
the  language  of  the  point.  The  qualification  complained  of 
was  not  erroneous.  If  the  railroad  company,  through  its  agent, 
Mr.  Loy,  knew  Mrs.  Cousins  owned  the  land  in  controversy, 
it  should  have  procured  a  right  of  way  executed  by  her  in  per- 
son, or  by  her  duly  constituted  attorney  in  fact.  Instead  of 
doing  so,  it  was  guilty  of  the  folly  of  accepting  a  grant  from 
one  who  was  neither  owner  of  the  land,  nor  the  duly  consti- 
tuted attorney  in  fact  of  the  owner.  If  the  company  actually 
knew  the  fact  that  Mrs.  Cousins  owned  the  land,  how  could  it 
be  deceived  or  misled  by  her  alleged  acts  and  declarations  in- 
dicating the  contrary  ?  And  on  what  principle  can  she  or  her 
vendee  be  estopped  from  asserting  and  proving  the  truth  of 
that  fact?  If  vitality  can  be  thus  infused  into  an  unauthorized 
grant,  it  would  be  a  very  convenient  way  of  circumventing  the 
statute  of  frauds  and  perjuries.  We  think  the  learned  judge 
was  right  in  saying :  "  If  the  railroad  company  knew  the  truth, 
at  the  time  they  took  the  grant,  the  plaintiffs  would  not  be  es- 
topped from  showing  the  truth  now." 

The  last  specification,  reciting  extracts  from  the  general 
charge,  presents  substantially  the  same  question  of  estoppel. 
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The  learned  counsel  for  appellant,  referring  to  the  general 
charge  on  that  subject,  says :  "  We  would  not  complain  of  these 
instructions,  if  there  had  been  any  evidence  to  warrant  the 
submission  to  the  jury."  The  evidence  that  the  company's 
representative  knew,  at  the  time  he  procured  the  grant  from 
Samuel  Pew,  that  Mrs.  Cousins  owned  the  land  in  controversy 
may  be  slight,  but  it  was  proper  for  the  jury.  In  appellant's 
history  of  the  case,  it  is  substantially  conceded  that,  as  the 
owner  of  the  land  she  had  purchased  four  years  before,  Mrs. 
Cousins  was  then  in  possession  thereof.  That  of  itself  was  at 
least  constructive  notice  of  her  title.  One  of  the  witnesses 
also  testified,  in  substance,  that  while  Mrs.  Cousins  was  partici- 
pating in  the  negotiations  at  the  time  of  the  grant,  Mr.  Loy 
knew  or  understood  that  she  owned  the  land,  and  in  the  pres- 
ence of  the  witness  asked  her  if  she  was  willing  to  have  Samuel 
Pew  settle  the  matter  for  her.  The  testimony,  it  is  true,  was 
conflicting,  but  it  was  all  proper  for  the  consideration  of  the 
jury. 

There  is  nothing  in  the  record  that  would  warrant  a  reversal 
of  the  judgment;  but,  while  that  is  so,  it  would  be  inequitable, 
in  view  of  all  the  circumstances,  to  permit  it  to  be  enforced 
without  giving  the  appellant  an  opportunity  of  condemning  the 
land,  and  acquiring  the  right  of  way  in  the  manner  prescribed 
by  the  act  of  assembly  in  such  case  made  and  provided.  This 
can  be  done  by  ordering  a  stay  of  execution  for  sufficient  length 
of  time  to  enable  the  company  to  appropriate  the  land  accord- 
ing to  law. 

Judgment  affirmed ;  and  it  is  ordered  that  upon 
payment  of  costs  the  execution  be  stayed  for 
four  months;  and  in  the  meantime  the  com- 
pany, defendant  below,  may  proceed  to  con- 
demn the  land,  and  acquire  the  right  of  way, 
according  to  law. 
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f219       *568 

1.  Although  the  unauthorized  occupation  of  a  public  street  by  a  railway    219       *Q^\ 

track  may  be  regarded  as  a  nuisance,  per  se,  which  will  be  enjoined,  an 
injunction  against  it  will  not  be  granted  at  the  suit  of  a  private  citizen, 
or  a  corporation,  unless  the  plaintiff  can  make  out  a  case  of  special  dam- 
age. 

2.  Under  §  9,  article  XVn.  of  the  constitution,  and  §  15,  act  of  May  14, 
1889,  P.  L.  211,  the  consent  of  a  city  to  the  construction  of  a  street  rail- 
way upon  its  highways,  is  a  condition  precedent  thereto,  and  without  it 
a  company  incorporated  under  the  act  of  1889  has  no  right,  present,  or 
prospective,  to  occupy  streets  for  that  purpose. 

8.  Wherefore,  such  a  company,  not  having  obtained  such  consent,  has  no 
standing  by  a  bill  for  an  injunction  to  question  the  right  of  another  com- 
pany, subsequently  incorporated,  to  occupy  for  its  railway  streets  cov- 
ered by  the  prior  charter ;  having  itself  no  right  to  occupy  such  streets, 
the  older  company  cannot  be  said  to  suffer  special  damage. 

4.  If  a  city  ordinance,  specially  authorizing  a  particular  street-railway 
company  by  name  to  occupy  certain  streets,  is  invalid  as  a  special  grant 
to  said  company,  it  is  absolutely  void ;  it  cannot  be  given  a  general  ef- 
fect, so  as  to  enure  to  the  benefit  of  another  company  having  a  prior 
charter  for  the  streets  named. 

5.  Whether  by  §  7,  article  m.,  of  the  constitution,  or  by  §  62,  act  of  May 
16,  1889,  P.  L.  228,  relating  to  streets  and  sewers  in  cities  of  the  second 
class,  the  councils  of  such  a  city  are  precluded  from  passing  a  special 
ordinance  granting  consent  to  the  construction  of  a  street  railway  by  a 
particular  company,  incorporated  under  act  of  May  14,  1889,  P.  L.  211, 
not  decided. 

Before  Paxson,  C.  J.,  Sterrett,  Green,  Clark,  Will- 
iams, McCoLLUM  and  Mitchell,  JJ. 

No.  118  October  Term  1890,  Sup.  Ct. ;  court  below.  No.  722 
April  Term  1890,  C.  P.  No.  2. 

On  March  29, 1890,  the  Larimer  &  Lincohi  Street  Railway 
Company  filed  a  bill  in  equity  against  the  Larimer  Street  Rail- 

*  Heard,  by  advancement,  in  the  Middle  District. 
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way  Company,  the  Duquesne  Traction  Company,  and  the  city 
of  Pittsburgh.  The  bill  averred,  in  substance,  that  the  plaint- 
ifE  company  was  incorporated  on  August  14,  1889,  under  the 
act  of  May  14,  1889,  P.  L.  211,  with  authority  to  construct  a 
street  railway  upon  certain  specified  streets  in  the  city  of  Pitts- 
burgh ;  that  the  Larimer  Street  Railway  Company,  one  of  the 
defendants,  pretended  to  be  a  company  incorporated  under  the 
same  act  on  November  20, 1889,  to  build  a  street  railway  upon 
ceitain  streets  in  part  the  same  that  were  covered  by  the  plaint- 
iff's chai-ter ;  that  in  violation  of  the  provisions  of  §  52,  act  of 
May  16,  1889,  P.  L.  228,  relating  to  streets  in  cities  of  the 
second  class,  and  requiring  that  any  authority  granted  by  coun- 
cils to  any  person  or  corporation  to  use  and  occupy  any  street 
should  be  expressed  by  general  ordinance,  the  councils  of  said 
city,  which  was  a  city  of  the  second  class,  granted  to  said  Lai- 
imer  Street  Railway  Company  on  December  13, 1889,  by  spe- 
cial ordinance,  the  right  to  construct  a  street  railway  upon  the 
said  streets  covered  by  the  prior  charter  of  the  plaintiff,  and 
again,  by  special  ordinances  approved  February  28,  1890,  said 
councils  granted  the  right  to  construct  a  street  railway  upon 
said  streets  to  the  Larimer  Street  Railway  Company  and  to 
the  Duquesne  Traction  Company  as  its  lessee ;  that  the  said 
city,  by  a  general  ordinance  approved  February  25, 1890,  pro- 
vided a  system  of  just  and  reasonable  regulations  for  the  con- 
struction and  operation  of  street  railways  within  its  limits, 
with  which  the  plaintiff  intended  to  comply,  and  the  defend- 
ants threatened  to  invade  and  interfere  with  the  rights  of  the 
plaintiff,  etc.  The  prayers  of  the  bill  were,  in  substance,  for 
a  decree  that  the  plaintiff  had  the  right  under  its  charter  to 
construct  and  operate  a  street  railway  upon  the  streets  named 
therein,  and  that  the  defendants,  the  Larimer  Street  Railway 
Company  and  the  Duquesne  Traction  Company,  had  no  such 
right ;  that  the  powers  of  the  city  councils,  under  the  act  of 
May  14, 1889,  P.  L.  211,  were  those  of  regulation,  and  not  of 
prohibition  or  of  special  legislation  in  favor  of  one  company 
against  another ;  and  that  the  ordinances  professing  to  grant 
said  defendant  companies  the  right  to  occupy  said  streets  were 
invalid,  because  special  and  not  general  ordinances,  or,  that 
they  should  be  taken  to  be  the  requisite  consent  for  the  occu- 
pation of  said  streets  by  the  plaintiff ;  for  preliminary  and  final 
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injunctions  restraining  the  defendant  companies  from  construct- 
ing a  street  railway  upon  any  of  the  streets  named  in  the 
plaintiff's  charter;  for  preliminary  and  final  injunctions  re- 
straining the  city  of  Pittsburgh  from  interfering  with  the  con- 
struction of  the  plaintiff's  railway  upon  said  streets,  and  for 
general  relief. 

Upon  the  hearing  of  a  motion  for  a  preliminary  injunction 
against  the  defendants,  the  defendants  filed  answers  and  affi- 
davits denying  the  right  of  the  plaintiff  to  construct  a  railway 
upon  the  streets  in  controversy,  for  the  reason  that  it  had  not 
obtained  the  consent  of  the  city  councils  thereto,  and  setting 
forth  that  said  councils,  exercising  a  discretion  as  to  what 
would,  in  their  opinion,  be  for  the  best  interests  of  the  city  and 
its  people,  had  refused,  by  formal  action,  an  application  of  the 
plaintiff  for  consent  to  the  construction  of  its  proposed  railway, 
and  assented  by  ordinance  to  the  construction  on  said  streets 
of  a  railway  under  the  charter  of  the  Larimer  Street  Railway 
Company. 

On  May  19, 1890,  the  court,  Whitb,  P.  J.,  refused  the  pre- 
liminary injunction  prayed  for,  filing  the  following  opinion : 

In  the  three  suits,  there  are  four  railway  companies  plaintiff, 
and  four  i-ailway  companies  defendant,  besides  the  city  of 
Pittsburgh,  but  the  controversy  is  really  between  two  railway 
companies,  the  Pittsburgh  Traction  Co.,  representing  or  con- 
trolling the  other  plaintiff  companies,  and  the  Duquesne  Trac- 
tion Co.,  representing  or  controlling  the  other  defendant 
companies.  The  Pittsburgh  Traction  Co.  is  a  cable  line,  start- 
ing at  Liberty  street  and  Fifth  avenue,  up  Fifth  avenue,  and 
runnihg  out  toward  tlfe  East  End.  The  Duquesne  Traction 
Co.  proposes  starting  at  Wood  or  Market  street,  and  up  Forbes 
street,  running  out  toward  the  East  End,  nearly  parallel  with 
the  other,  thus  making  it  a  rival  or  competing  line.  Both  are 
reaching  out  by  their  branches  or  connections  for  the  immense 
travel  of  the  eastern  part  of  the  city,  as  far  out  as  Wilkinsburg. 

Although  there  were  numerous  affidavits  filed  at  the  time  of 
the  argument,  few  of  them  were  read  or  referred  to  in  the  ar- 
gument. The  argument  was  confined  to  questions  of  law  aris- 
ing from  the  face  of  the  charters,  the  acts  of  assembly  and  the 
ordinances  of  the  city,  stated  in  the  bills  and  admitted  in  the 
answers. 
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The  plaintiff  companies  have  the  older  charters.  They  ap- 
plied to  the  city  for  its  consent  to  their  entering  and  construct- 
ing their  railways,  but  were  refused.  The  defendant  companies, 
against  their  protest,  obtained  consent  by  special  ordinances. 
Although  the  plaintiff  companies  cannot  enter  the  city  without 
its  consent,  and  that  consent  has  been  refused,  yet  I  think,  by 
virtue  of  their  prior  franchise,  they  have  a  standing  in  court  to 
contest  any  illegal  acts  of  the  city,  or  other  companies,  which 
would  utterly  destroy  their  franchise  rights.  The  question 
then,  I  think,  is  this :  Has  the  city  been  guilty  of  illegal  acts 
in  refusing  consent  to  the  plaintiffs  and  granting  it  to  defend- 
ants ?  In  other  words,  has  the  city  no  discretion  in  the  mat- 
ter,— ^must  it  admit  the  first  company  chartered,  or  refuse  all? 

These  companies  derive  all  their  powers  from  the  state. 
But  under  the  constitution  and  the  acts  of  assembly  creating 
them,  they  cannot  enter  the  city  or  move  a  step  inside  the  city 
limits,  in  the  exercise  of  their  franchise  rights,  without  the 
consent  of  the  local  authorities;  that  is,  the  city  councils. 
That  consent  is  a  condition  precedent  to  the  exercise  of  any 
franchise  right,  and  was  written  on  the  face  of  their  charters 
when  they  obtained  them.  The  right  to  consent  or  refuse  is 
given  to  the  city  by  the  constitution.  It  is  an  absolute,  un- 
limited, unqualified  right,  which  may  be  exercised  arbitrarily, 
with  or  without  reason,  and  which  the  legislature  cannot  take 
away,  and  no  court  has  power  to  coerce.  We  cannot,  there- 
fore, compel  the  city,  either  directly  or  indirectly,  to  give  con- 
sent to  the  plaintiff  companies,  and  without  that  consent  they 
cannot  lay  a  rail  in  the  city.  The  question,  then,  is  nanx)wed 
down  to  this:  Are  the  plaintiffs  entitled  to  injunctions  to  re- 
strain the  defendants  from  proceeding  im  lay  their  tracks,'  with 
the  consent  and  under  the  ordinances  of  the  city  ? 

To  this  it  might  be  suflScient  to  reply,  that,  if  the  defendants 
have  no  lawful  authority  to  lay  their  tracJks,  they  will  acquire 
thereby  no  legal  right  for  their  continuance ;  and  if  hereafter 
the  plaintiffs  get  the  city's  consent,  they  can  require  the  re- 
moval of  the  unlawful  structure. 

There  are  no  allegations  in  the  bills  that  the  consent  of  the 
city  was  obtained  by  mistake,  fraud,  or  corruption.  But  the 
right  of  the  city  to  give  consent  to  the  defendant  companies  is 
denied,  and  the  mode  of  giving  it,  by  special  ordinance,  is  de- 
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Glared  illegal.  The  proposition  on  which  plaintiffs  rely  may 
be  thus  stated :  That  the  consent  of  the  city  can  only  be  given 
by  general  ordinance,  and  then  the  company  having  the  prior 
charter  has  the  prior  right.  As  a  corollary  to  this,  the  defend- 
ants, having  consent  only  by  a  special  ordinance,  have  no  con- 
sent, and  are,  therefore,  proceeding  illegally. 

This  contention  is  based  on  the  fifty-second  section  of  the 
street  act  of  May  16, 1889,  P.  L.  240,  which  is  in  these  words : 

"  No  street,  lane  or  alley  or  any  part  thereof  within  the  city, 
shall  be  entered  upon,  over  or  under,  used  or  occupied,  by  any 
person  or  corporation  for  any  purpose,  without  the  authority  of 
councils  of  the  city,  expressed  by  a  general  ordinance  duly 
passed  and  approved.  And  in  the  event  of  councils  authoriz- 
ing or  permitting  any  person  or  corporation  to  use  any  street, 
lane  or  alley  within  the  city,  the  councils  shall  have,  and  are 
hereby  vested  with  authority  to  impose  such  reasonable  regu- 
lations with  regard  to  the  public  convenience  and  safety  as  they 
shall  deem  necessary.  The  reasonable  regulations  imposed 
shall  operate  upon  and  affect  all  persons  and  corporations 
equally  and  without  partiality  or  discrimination." 

That  section,  no  doubt,  applies  to  street  railways,  as  well  as 
all  other  corporations  using  or  occupying  the  streets  for  any 
purpose,  either  permanentiy  or  temporarily ;  also,  to  individuals 
and  firms  occupying  portions  of  streets  for  business  or  building 
purposes.  The  leading  and  controlling  idea  is,  that  all  of  a 
class  shall  stand  upon  an  equality  ;  there  shall  be  no  partiality, 
no  favors  bestowed,  and  no  limitations,  conditions  or  burdens 
imposed  upon  one,  not  upon  all.  It  has  no  reference  to  grant- 
ing consent  to  one,  or  authorizing  one  to  do  something  which 
can  only  be  granted  to  one.  That  cannot  be  done  by  general 
ordinance,  but  must  be  particular  or  special.  That  is  faiiiy 
implied  in  the  second  sentence  of  the  section,  which  refers  to 
"  authorizing  or  permitting  "  any  person  or  corporation  to  use 
any  street,  etc.  A  general  ordinance  prescribes  the  **  regula- 
tions "  for  all  street  railways  in  the  city.  But  when  new  lines 
are  formed  and  new  streets  are  to  be  occupied,  the  consent  of 
the  city  must  be  obtained,  and  that  can  be  obtained  only  by  a 
special  ordinance  referring  to  the  company  and  the  streets. 

It  is  strongly  urged  that  to  give  the  city  a  choice  between 
two  companies  is  a  dangerous  power  which  may  lead  to  favor- 
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itism  and  corruption.  True,  it  may,  but  this  is  not  to  be  pre- 
sumed. There  may  be  as  great  evils  from  denying  this  choice. 
If  the  company  that  gets  the  first  charter  for  a  short  street  can 
prevent  any  other  company  from  getting  the  city's  consent,  it 
may  stop  a  through  or  competing  line  of  more  rapid  transit  and 
far  more  advantageous  to  the  public,  or  demand  an  exorbitant 
price  for  its  charter.  There  might  be  a  dozen  such  companies, 
each  preempting  a  certain  street,  important  links  in  a  long 
through  route,  and  each  demanding  its  price  to  get  out  of  the 
way.  Is  the  city,  and  the  public,  powerless  in  such  a  case  ? 
When  two  or  more  companies  desire  to  occupy  certain  streets, 
but  differing  in  routes,  termini,  motive  power,  etc.,  the  city 
ought  to  have  a  discretion  to  accept  the  one  which  would  be  of 
the  greatest  public  advantage. 

The  preliminary  injunctions  prayed  for  are  refused. 

Thereupon  the  plaintiff  took  this  appeal,  specifying  that  the 
court  erred : 

1.  In  not  enjoining  the  defendants  until  final  hearing,  as 
prayed  for  in  the  bill. 

2.  In  refusing  the  plaintiffs  motion  for  a  preliminary  injunc- 
tion. 

— At  the  argument  in  the  Supreme  Court,  it  was  agreed  be- 
tween the  parties,  through  their  counsel,  by  writing  filed,  that 
the  argument  should  be  treated  as  a  final  hearing  upon  bill  and 
answer,  and  that  the  Supreme  Court  should  dispose  of  the  case 
by  a  final  decree. 

Mr.  George  Shiras^  Jr.^  and  Mr.  John  Q.  Johnson  (with 
them  Mr.  George  0.  Wilson  and  Mr.  Johns  Mc  Cleave^ ^  for  the 
appellant : 

1.  By  virtue  of  its  incorporation  under  the  act  of  May  14, 
1889,  P.  L.  211,  the  plaintiff  company  was  authorized  to  con- 
struct and  operate  a  railway  upon  the  streets  in  controversy, 
and  therefore  the  subsequent  charter  of  the  defendant,  the  Lari- 
mer Street  Railway  Company,  granted  under  the  same  act,  can- 
not authorize  it  to  constanict  a  railway  on  the  streets  named  in 
the  plaintiffs  charter,  as  the  act  does  not  permit  the  incorpora- 
tion of  a  company  for  any  purpose  except  to  build  and  operate  a 
railway  on  streets  "  upon  which  no  track  is  laid  or  authorized  to 
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be  laid  or  extended  under  any  existing  charter."  The  defend- 
ants contend  that  because  the  plaintiff  had  not  obtained  the  con- 
sent of  the  local  authorities  to  the  construction  of  its  railway, 
the  laying  of  the  same  upon  these  streets  was  not  authorized 
on  November  20, 1889.  This  position  assumes  that  the  author- 
ity to  construct  springs  from  the  consent  of  the  municipality ; 
whereas,  it  is  well  settled  that  the  authority  for  such  an  occu- 
pation of  a  highway  is  a  franchise  which  can  come  only  from 
the  state,  and  which  the  municipality  cannot  confer :  Coving- 
ton St.  Ry.  Co.  V.  Covington,  9  Bush  127 ;  Davis  v.  New  York, 
14  N.  Y.  606 ;  People  v.  Kerr,  27  N.  Y.  188 ;  Milhau  v.  Sharp, 
27  N.  Y.  611  (84  Am.  Dec.  314) ;  Stanley  v.  Davenport,  64 
Iowa  463  (87  Am.  Rep.  216). 

2.  The  provisions  of  §  16  of  the  act  of  May  14, 1889,  that  no 
street  luilway  shall  be  constructed  without  the  consent  of  the 
local  authorities,  is  merely  a  condition  attached  to  the  exercise 
of  the  right  which  the  charter  confers.  The  case  of  railroad 
companies  contending  for  the  same  route  is  analogous.  The 
company  which  has  made  the  first  location  is  the  one  authorized 
to  build  upon  that  route,  although  it  may  not  have  obtained  the 
right  of  way  from  a  single  landowner ;  and  another  company, 
with  a  later  location,  by  first  obtaining  the  consent  of  the  land- 
owner, cannot  defeat  the  first  company's  prior  right :  Davis  v. 
Railway  Co.,  114  Pa.  312;  New  Brighton  etc.  R.  Co.'s  App.,  105 
Pa.  18 ;  ^aterbury  v.  Railroad  Co.,  64  Barb.  388 ;  Morris  etc.  R. 
Co.  V.  Blair,  9  N.  J.  Eq.  685;  Railway  Co.  v.  Ailing,  99  U.  S. 
463;  Sioux  City  etc.  R.  Co.  v.  Raiboad  Co.,  27  Fed.  R.  770; 
Titusville  etc.  R.  Co.  v.  Railroad  Co.,  12  Phila.  642.  In  §  12 
of  the  general  railroad  act  of  April  4, 1868,  P.  L.  62,  is  a  similar 
provision,  requiring  consent  of  the  local  authorities  to  the  con- 
struction of  a  railroad  upon  a  street ;  and  it  has  been  held  that 
a  location  on  a  public  highway  is  an  appropriation*  attended 
with  the  same  results  as  a  location  upon  private  property : 
Pittsb.  etc.  Ry.  Co.  v.  Commonwealth,  101  Pa.  192.  The  con- 
tention of  the  defendants  would  lead  to  absurd  results.  It 
would  authorize  the  issue  of  an  indefinite  number  of  charters 
for  the  same  route,  until  the  state  department  is  notified  by 
somebody  that  some  company  has  procured  the  consent  of  the 
local  authorities. 

8.  The  defendant  companies   cannot  construct  their  road 
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without  the  consent  of  the  city,  expressed  by  general  ordinance, 
and  such  consent  they  have  not  procured;  wherefore,  their 
threatened  invasion  of  the  plaintiff's  route  is  without  authority 
of  law.  According  to  the  defendants'  own  contention,  the 
city,  in  consenting  to  the  occupation  of  a  street  for  a  railway 
track,  is  exercising  a  delegated  legislative  power,  and  if  this  be 
so,  it  is  plain  that  the  power  must  be  exercised  subject  to  the 
same  conditions  and  limitations  that  control  its  exercise  by  the 
legislature  itself.  As  the  legislatui*e,  by  reason  of  the  provisions 
of  §  7,  article  III.  of  the  constitution,  could  not  pass  a  special 
law  authoiizing  the  laying  of  a  railroad  track,  neither  can  its 
delegate,  the  city  council,  do  so :  Cooley's  Const.  Lim.,  241 ; 
Angell  &  Ames  on  Corp.,  §§  332,  333 ;  Western  Saving  F.  Soc. 
V.  Philadelphia,  31  Pa.  182;  Stuyvesant  v.  New  York,  7  Cow. 
606 ;  Hestonville  etc.  R.  Co.  v.  Philadelphia,  89  Pa.  210;  Mill- 
vale  Bor.  v.  Railway  Co.,  131  Pa.  1 ;  Commonwealth  v.  Harris, 
10  W.  N.  10 ;  Reimer's  App.,  100  Pa.  183  ;  Klingler  v.  Bickel, 
117  Pa.  326;  1  DUlon  on  Mun.  Corp.,  §322;  Mayor  of  Hud- 
son V.  Thorne,  7  Paige  261 ;  Chicago  v.  Rumpff,  45  111.  90 
(92  Am.  Dec.  196) ;  Slaughter-House  Cases,  16  Wall.  36.  The 
opinion  of  this  court  in  Baldwin  v.  Philadelphia,  99  Pa.  164,  in 
so  far  as  it  may  seem  to  intimate  that  no  municipal  ordinance 
can  be  a  law  within  the  meaning  of  the  constitutional  limita- 
tions, goes  beyond  the  necessities  of  the  case.  The  ordinance 
there  considei:ed  was  not  an  exercise  of  the  city's  legislative 
power,  but  was  simply  the  embodiment  of  a  contract  between 
the  city  and  its  servant  respecting  compensation. 

4.  However,  all  question  as  to  the  manner  in  which  the  con- 
sent is  to  be  given,  is  closed  by  §  52  of  the  street  act  of  May 
16, 1889,  P.  L.  240,  which  unequivocally  enacts  that  such  con- 
sent shall  be  expressed  by  a  general  ordinance,  and  an  ordinance 
authorizing  a  particular  company  to  occupy  a  street  is  special  and 
not  general:  Weinman  v.  Railway  Co.,  118  Pa.  192.  That  sec- 
tion includes  street  railways.  It  does  not  conflict  with  the  con- 
stitution and  the  stieet-railway  act,  which  do  not  provide  the 
method  nor  prescribe  the  manner  in  which  such  consent  shall  be 
given ;  and,  in  view  of  its  manifest  intention  to  break  up  the  evil 
of  special  legislation  concerning  special  rights  in  highways,  it 
should  be  interpreted  to  include  the  veiy  subjects  of  legislation 
which  had  been,  in  the   past,  most  productive  of   that  evil. 
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Having  shown  that  we  have  a  prior  charter,  authorizing  the 
construction  of  a  railway  upon  the  streets  in  question,  and  the 
right  to  enter  upon  those  streets  for  that  purpose,  so  soon  as 
the  consent  of  the  city  to  a  construction  of  a  railway  thereon 
is  obtained,  we  have  shown  enough  to  maintain .  our  right  to 
complain  in  this  case.  Under  the  act  of  June  19, 1871,  P.  L. 
1360,  regulating  the  juiisdiction  of  the  courts  in  such  cases,  it 
is  not  requisite  that  the  exercise  of  our  franchise  should  have 
been  intei-fered  with ;  all  that  is  necessary  is  that  the  franchise 
itself  should  be  "  injured  or  invaded." 

5.  The  act  of  June  19,  1871,  confers  upon  the  court  the 
power  to  restrain,  by  injunction  against  the  defendant  com- 
panies, their  exercise  of  franchises  which,  as  we  have  shown, 
have  not  been  conferred  upon  them :  Edgewood  R.  Co.'s  App., 
79  Pa.  269 ;  Sterling's  App.,  Ill  Pa.  35 ;  Penna.  R.  Co.'s  App., 
115  Pa.  614.  But  we  demand  also  an  injunction  against  any 
interference  by  the  city  with  the  construction  of  our  road. 
The  consent  of  the  city,  attempted  to  be  given  to  the  defend- 
ant companies  by  special  ordinances,  if  not  altogether  void, 
enures  to  the  benefit  of  the  plaintiff,  as  the  company  authorized 
by  law  to  construct  a  railway  upon  these  streets.  Part  of  an 
ordinance  may  be  declared  void  and  another  part  valid :  Com- 
missioners V.  Gas  Co.,  12  Pa.  318;  Kneedler  v.  Norristown, 
100  Pa.  368;  Pittsburgh's  App.,  115  Pa.  4.  Councils  have 
consented  to  the  use  of  the  streets  in  question  for  railway  pur- 
poses, but  have  undertaken  by  their  special  act  to  withhold 
such  consent  from  the  corporation  entitled  by  the  grant  of  the 
conmionwealth,  and  to  give  it  to  a  corporation  not  so  entitled. 
A  patent  issued  by  the  commonwealth  to  A,  is  a  good  grant 
by  the  commonwealth  to  B,  if  B  were  the  party  entitled :  Urket 
V.  Coryell,  5  W.  &  S.  60.  So,  in  this  case,  the  consent  should 
be  read  as  given  to  the  party  entitled,  and  held  void  as  to  the 
party  erroneously  named.  ' 

Mr.  D.  T.  Watson  (with  him  Mr.  John  M.  Kennedy^  Mr. 
William  A.  Stone^  Mr.  S.  A.  Mc  Clung  and  Mr.  Charles  H.  Mo- 
Kee^  for  the  Larimer  Street  Railway  Company,  and  Mr.  Wil- 
liam C.  Morelandy  City  Solicitor),  for  the  appellees : 

1.  It  is  essential  that  the  plaintiff  show  some  right  of  prop- 
erty in  itself,  which  is  in  danger  of  immediate  and  irreparable 
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injury  by  the  threatened  action  of  the  defendants :  Sparhawk 
V.  Railway  Co.,  54  Pa.  421 ;  Buck  M.  Coal  Co.  v.  Coal  &  Nav. 
Co.,  60  Pa.  99 ;  Cumberland  V.  Ry.  Co.'s  App.,  62  Pa.  227. 
Any  doubt  as  to  the  existence  of  such  a  right  resolves  itself 
against  the  plaintiff:  Commonwealth  v.  Railroad  Co.,  27  Pa. 
889.  The  only  right  of  property  claimed  by  the  plaintiff, 
against  these  defendants,  is  the  sole  right  to  construct  a  pas- 
senger railway  on  certain  streets,  and  this  claim  of  right  is 
denied  by  the  defendants.  As  it  is  admitted  that  the  city  has 
never  consented  to  the  construction  of  such  a  railway  by  the 
plaintiff,  it  has  no  such  right:  §  9,  article  XVII.,  constitution 
of  Pennsylvania ;  §  15,  act  of  May  14, 1889.  The  exercise  of 
the  discretion  to  give  or  withhold  such  consent,  which  the  city 
has,  will  not  be  controlled  by  the  courts :  Commonwealth  v. 
Pittsburgh,  84  Pa.  517 ;  Grant  v.  Erie,  69  Pa.  422.  The  con- 
sent is  plainly  a  condition  precedent  of  the  plaintiff's  right: 
Commonwealth  v.  Railway  Co.,  52  Pa.  516 ;  Musser  v.  Rail- 
way Co.,  5  Clark  466 ;  Philadelphia  v.  Railway  Co.,  8  Gr.  404. 
And,  having  once  formally  refused  consent,  the  city's  power  is 
exhausted,  and  it  could  not  now  give  the  consent  if  it  would: 
Musser  v.  Railway  Co.,  5  Clark  466. 

2.  We  are  not  unwilling,  however,  to  discuss  the  right  of 
the  Larimer  Street  Railway  Company,  and  in  support  of  it  we 
produce  a  complete  title,  viz.,  letters  patent  from  the  state 
granting  the  franchise,  and  the  formal  consent  of  the  city  to 
the  construction  of  the  railway,  expressed  by  general  ordinance 
prescribing  regulations,  and  by  the  so-called  special  ordinances. 
The  plaintiff  replies :  (a)  that  the  city  had  no  power  to  pass 
the  special  ordinances ;  and  (J)  that  an  exclusive  right  to  these 
streets  is  vested  in  it,  whether  the  city  ever  consents  to  their 
occupation  by  it  or  not,  and  (^)  that  they  cannot  be  used  by 
another  company  without  its  consent.  If  these  startling  prop- 
ositions are  unsound,  the  plaintiff's  case  necessarily  falk.  The 
provisions  in  the  constitution  and  in  the  street  railway  act  of 
1889,  requiring  the  consent  of  the  local  authorities,  are  a  dis- 
tinct limitation  upon  the  power  of  the  company,  distinctly 
pointing  to  an  application  for  such  consent  by  each  particular 
company,  and  saying  in  so  many  words  that  unless  this  is  pro- 
cured the  railway  shall  not  be  constructed.  Until  it  is  pro- 
cured, the  charter  is  worthless,  and  no  track  is  "authorized  to 
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be  laid."  If  §  52  of  the  street  act  of  May  16, 1889,  P.  L.  240, 
bears  the  construction  contended  for  by  the  plaintiff,  it  is  un- 
constitutional, because  in  conflict  with  the  constitutional  re- 
quirement that  consent  must  be  given  to  each  particular  railway 
company,  and  because,  also,  it  would  be  a  local  law :  Weinman 
V.  RaQway  Co.,  118  Pa.  202. 

Opinion,  Mr.  Justice  Clabk  : 

The  complainants,  the  Larimer  &  Lincoln  Street  Railway 
Company,  were  incorporated  14th  August,  1889,  under  the  gen- 
eral act  of  14th  May,  1889,  P.  L.  211,  entitled  "  An  act  to  pro- 
vide for  the  incorporation  and  government  of  street-railway 
companies  in  this  commonwealth."  Their  articles  of  associa- 
tion specify  the  route  of  their  road  to  be  in  the  city  of  Pitts- 
burgh, a  city  of  the  second  class,  beginning  on  Penn  Avenue, 
and  covering  Collins  Avenue,  Station  street,  Larimer  Avenue, 
Shetland  street,  and  Lincoln  Avenue ;  the  route  being  continu- 
ous an(l  forming  a  complete  circuit.  The  capital  stock  is 
$18,000,  and  it  is  set  forth  in  the  affidavit,  attached  to  the  arti- 
cles, that  ten  per  cent  of  this  amount  has  been  paid  in,  and 
that  it  is  the  intention  of  the  coi-porators,  in  good  faith,  to  con- 
struct, and  to  maintain  and  operate  the  road.  At  the  time  of 
their  incorporation,  no  track  was  laid  or  authorized  to  be  laid 
or  extended  on  any  of  the  streets  named  within  the  route 
specified  under  any  existing  charter. 

By  the  ninth  section  of  the  seventeenth  article  of  the  consti- 
tution, it  is  provided  that  "  no  street-passenger  railway  shall 
be  constructed  within  the  limits  of  any  city,  borough,  or  town- 
ship without  the  consent  of  its  local  authorities : "  and  this 
provision  of  the  constitution  is  formally  incorporated  into  the 
fifteenth  section  of  the  act  under  which  the  complainants  derive 
their  charter.  The  complainants,  although  thus  regularly  in- 
corporated for  the  purpose  of  constructing,  maintaining  and 
operating  a  railway  on  the  streets  named,  have  not  yet  obtained 
the  consent  of  the  local  authorities  of  the  city ;  the  authority 
of  councils  has'  not  yet  been  expressed  to  that  effect,  either  by 
general  or  special  ordinance,  or  otherwise. 

The  Larimer  Street  Railway  Company  was  incorporated 
under  the  same  act,  on  the  20th  November,  1889,  and  the  route 
defined  in  its  articles  of  association  is  in  part  coincident  with- 
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the  route  of  the  complainants  upon  Station  street,  and  upon 
Collins,  Larimer,  and  Shetland  Avenues.  On  the  ISth  Decem- 
ber, 1889,  and  again  on  the  28th  February,  1890,  the  local  au- 
thorities of  the  city  of  Pittsburgh,  by  ordinance  having  special 
and  particular  reference  to  the  Larimer  Street  Railway  Com- 
pany, gave  their  consent  and  granted  to  that  company  by  name, 
its  successors,  lessees,  and  assigns,  the  right  to  enter  upon,  use, 
and  occupy  the  streets  and  avenues  mentioned;  and  the  com- 
pany thereupon  undertook  and  were  about  to  enter  on  the  con- 
struction of  their  road,  when  this  bill  was  filed,  praying  for  an 
injunction  restraining  the  Larimer  Street  Railway  Company, 
and  the  Duquesne  Traction  Company,  their  lessees,  from  con- 
structing or  operating  a  railway  on  the  streets  named,  and  en- 
joining the  city  of  Pittsburgh  from  any  and  all  interference 
with  the  complainants,  in  the  construction  and  operation  and 
maintenance  of  their  road.  The  prayer  for  a  preliminary  in- 
junction in  the  court  below  was  denied,  and  it  is  from  that  de- 
cree the  present  appeal  was  entered.  At  the  argument  in  this 
court,  however,  the  facts  being  practically  undisputed,  the 
parties  agreed  in  writing  that  the  cause  might  be  considered 
and  disposed  of  as  upon  final  decree. 

The  first  section  of  the  act  of  14th  May,  1889,  provides  "  that 
any  number  of  persons,  not  less  than  five,  may  form  a  company 
for  the  purpose  of  constructing,  maintaining  and  operating  a 
street  railway  on  any  street  or  highway  upon  which  no  track 
is  laid,  or  authorized  to  be  laid  or  to  be  extended  under  any 
existing  charter,  with  the  privilege  of  occupying  so  much  of 
any  street,  used  or  authorized  to  be  used,  under  any  existing 
charter,  as  is  hereinafter  provided,  for  public  use  in  the  con- 
veyance of  passengers,  by  any  power  other  than  by  locomotive ; 
and  for  that  purpose  may  make  and  sign  articles  of  association,  in 
which  shall  be  stated  the  name  of  the  company,  the  number  of 
years  the  same  is  to  continue,  the  length  of  such  road,  as  near 
as  may  be,  the  streets  and  highways  upon  which  the  said  rail- 
way is  to  be  laid  and  constructed,  showing  also  the  circuit  of 
the  route,  the  amount  of  the  capital  stock  of  the  company,  which 
shall  not  be  less  than  six  thousand  dollars  to  every  mile  of  road 
proposed  to  be  constructed,  and  the  number  of  shares  of  which 
said  capital  stock  is  to  consist,''  etc. 

The  appellants'  contention  is : 
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First.  That  as  they  were  incorporated  on  the  14th  of  August, 
1889,  under  this  act,  for  the  pui*pose  of  constructing,  maintain- 
ing and  operating  a  street  railway  over  the  route  designated,  a 
street  railway  was  thereby  "  authorized  to  be  laid  "  on  the  streets 
embraced  in  that  route,  within  the  meaning  of  the  first  section 
of  this  act  of  1889,  and  that  the  subsequent  charter  of  the  ap- 
pellees could  not,  and  therefore  did  not  confer  any  right  upon 
the  appellees  to  occupy  the  same  streets  for  that  purpose. 

Second.  That,  granting  the  right  of  the  appellees  under  their 
charter,  they  have  not  in  any  valid,  legal  way  obtained  the  con- 
sent of  the  city  of  Pittsburgh ;  that  the  ordinance  to  that  effect 
being  special,  and  an  exclusive  privilege  or  immunity  being 
granted  thereby,  it  is  void,  under  the  seventh  section  of  the 
third  article  of  the  constitution.  The  appellants'  contention  is, 
that  the  ordinance  is  in  conflict  with  this  section  of  the  consti- 
tution ;  that  the  state  cannot  grant  legislative  powers  which  it 
does  not  itself  possess.  The  restrictions  upon  the  legislative 
power  of  the  state,  they  say,  rest  equally  upon  all  the  agencies 
of  the  government  created  by  the  state  ;  that,  as  the  legislature 
cannot  transcend  the  powers  conferred  by  the  constitution,  so 
a  corporation,  which  exists  by  express  grant  of  the  legislature, 
is  bound  by  that  supreme  law  which  limits  the  power  creat- 
ing it ;  and,  hence,  that  all  ordinances  impairing  the  obligation 
of  contracts,  all  ex  post  facto  laws  or  ordinances,  and  all  by- 
laws of  a  corporation,  inconsistent  with  the  constitution  of  the 
state,  or  of  the  United  States,  are  void.  Upon  the  same  gi'ound, 
it  is  contended  that  all  special  enactments  of  the  municipal 
corporation,  granting  to  any  corporation,  association  or  individ- 
ual, any  special  or  exclusive  privilege  or  immunity  or  to  any 
corporation,  association  or  individual,  the  right  to  lay  down  a 
railroad  track,  is  necessarily  void,  as  a  special  law,  and  is  in 
conflict  with  the  constitution  of  the  state. 

Third.  If  the  ordinance  is  not  held  to  be  void  for  the  reasons 
stated,  it  must  be  construed  to  have  a  general  effect  in  favor 
of  the  company  duly  authorized  and  first  entitled  under  its 
charter. 

It  is  better,  perhaps,  in  our  own   view  of  the  case,  that  we 

should  dispose  of  the  last  of  the  propositions  first ;  for,  if  the 

Larimer  &  Lincoln  Street  Railway  Company  have  not,  in  any 

way,  obtained  the  consent  of  the  city  of  Pittsburgh  to  enter 
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upon  these  streets,  but,  on  the  contrary,  that  consent  has  been 
formally  and  flatly  refused,  we  cannot  see  how  the  complain- 
ants have  any  standing,  in  this  court,  to  litigate  the  matters 
set  forth  in  the  bill.  The  ordinances  of  18th  December,  1889, 
and  28th  February,  1890,  were  in  form  special  to  the  Larimer 
Street  Railway  Company.  They  were  for  this  reason  either  val- 
id or  wholly  invalid ;  if  valid,  they  were  effective  to  carry  out 
the  purpose  intended ;  if  invalid,  they  were  absolutely  void. 

It  is  difficult  to  see  how  the  ordinances  in  question  could 
enure  to  the  benefit  of  the  appellants.  It  cannot  be  construed 
as  a  general  ordinance,  for  tihat  was  clearly  not  the  intent  of 
the  councils  in  enacting  it;  their  intent  was  clearly  to  the 
contrary,  for  the  grant  was  expressly  special,  and  they  refused 
to  yield  their  consent  to  the  appellants.  If  these  ordinances 
are  void  upon  constitutional  grounds,  they  are  absolutely  void, 
and  confer  no  right  upon  either  of  the  corporations  named 
therein,  or  upon  any  other  person  or  corporation.  The  deci- 
sions of  this  court  upon  cases  arising  under  §  7,  article  III.  of 
the  constitution,  have  been  wholly  to  this  effect :  Ayars'  App., 
122  Pa.  266 ;  Scranton  School  D.'s  App.,  113  Pa.  176 ;  Wein- 
man  v.  Railway  Co.,  118  Pa.  192. 

The  cases  of  Commonwealth  v.  Harris,  10  W.  N.  10,  and 
Reimer's  App.,  100  Pa.  188,  cited  by  the  appellants,  relate  to 
the  occupancy  of  the  public  highways  of  the  city  of  Philadel- 
phia, by  the  construction  of  bay  windows  under  special  grant 
of  councils  to  the  particular  individual  defendant  in  each  of 
the  cases  respectively.  The  power  of  the  city  to  make  such 
special  grant  was  claimed  to  exist  under  the  provisions  of  the  act 
of  April  16, 1888,  P.  L.  (1837-38)  626,  whereby  it  was  made 
lawful  for  the  councils  of  the  city  to  establish,  by  ordinance, 
such  iniles  as  they  might  deem  expedient  for  the  better  regula- 
tion of  jut  windows,  etc.,  projecting  over,  under,  into,  or  other- 
wise occupying  the  sidewalks,  or  other  portions  of  the  streets, 
lanes,  or  alleys  of  the  city.  This  court  held,  however,  in  affiim- 
ing  the  judgments  entered  in  the  court  below,  that  whilst  the 
power  of  councils,  by  general  ordinance,  was  undoubted,  these 
special  grants  were  unlawful,  and  therefore  void ;  in  neither 
case  was  it  suggested,  or  supposed,  that  the  special  grant  might 
be  construed  to  have  general  effect.  In  no  case  has  a  local  or 
special  law  been  held  to  have  general  effect,  simply  because 
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the  legfislative  body  enacting  it  had  power  over  the  subject 
only  by  general  law,  or  because  the  grant  or  right  should  have 
enured  to  the  benefit  of  a  person  diflferent  from  the  person 
named  in  the  grant.  The  effect  of  such  a  ruling  would  be,  not 
only  to  set  aside  the  plain  words  of  the  statute,  but  wholly  to 
ignore  the  purpose  and  intention  of  the  legislature. 

If,  then,  the  appellants  have  not,  in  any  way,  obtained  the 
consent  of  the  city  of  Pittsburgh  to  enter  upon  these  streets 
for  the  construction  of  their  road,  what  standing  have  they  in 
a  court  of  equity  to  test  the  right  of  the  appellees?  The  con- 
sent of  the  city  is  a  condition  precedent  to  the  exercise  of  their 
rights  under  the  charter;  without  this,  they  have  no  right, 
present  or  prospective,  to  construct  their  railway  upon  the 
highways  of  the  city,  for  non  constat  that  this  consent  will 
ever  be  given.  It  may  be  that  the  appellees  have  no  better 
right ;  we  will  decide  that  question  when  it  arises,  but  it  is 
plain  the  appellants  have  no  standing  to  raise  this  question  for 
our  consideration. 

Although  the  unauthorized  occupation  of  a  public  street  by 
a  railway  track  may  be  regarded  as  a  nuisance  per  se,  which 
will  be  enjoined,  chancery  will  not  restrain  an  act,  which  affects 
the  whole  community,  at  the  suit  of  a  private  citizen  or  a  cor- 
poration, unless  the  plaintiff  can  make  out  a  case  of  special 
damage :  Sparhawk  v.  Railway  Co.,  64  Pa.  401 ;  and  it  is  diffi- 
cult to  see  how  the  complainants  may  be  said  to  have  suffered 
special  damage,  when  they  have  shown  no  right  whatever  to 
the  occupancy  of  the  street  for  the  purposes  of  their  incorpora- 
tion. The  charter  gave  the  company  a  legal  existence,  clothed 
it  with  corporate  power,  placing  it  in  a  position  to  undertake 
the  purposes  for  which  it  was  organized,  and  to  solicit  the 
privilege  of  entering  upon  the  streets  in  question  to  construct 
their  road ;  but  their  right  so  to  do  was  expressly  conditioned 
upon  the  action  of  the  councils  to  that  effect.  Until  they  ob- 
tain that  right,  they  cannot  be  said  to  suffer  any  special  dam- 
age or  irreparable  injury,  which  would  call  for  the  intervention 
of  equity ;  for,  as  we  have  said,  although  the  appellees  may, 
perhaps,  have  no  right,  it  is  clear  that  the  complainants  have 
none.  What  has  been  said,  therefore,  as  to  the  invalidity  of 
the  ordinances  of  18th  of  December,  1889,  and  28th  February, 
1890,  and  as  to  the  application  and  effect  of  §  62  of  the  act  of 
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1889,  is  wholly  irrelevant  and  without  effect  in  this  case;  these 
questions  can  only  arise  when  they  are  presented  by  a  proper 
party.    Upon  this  ground 

The  decree  of  the  Common  Pleas  is  affirmed, 
and  the  bill  dismissed  at  the  cost  of  the  appel- 
lant, as  per  decree  entered  at  the  last  May 
term  in  the  Middle  District. 


W.  MAZET  V.  CITY  OF  PITTSBURGH  ET  AL. 

3^0^'  APPEAL  BY  DEFENDANTS  FROM  THE  COUBT  OF  COMMON  PLBAS 
NO.  2  OF  ALLEGHENY  COUNTY. 

Argaed  November  11,  lS8d— Decided  October  0, 1890. 
[To  be  reported.] 

1.  When  a  caiue  in  equity  is  heard  on  bill  and  answer,  all  material  and 
relevant  averments  of  fact,  contained  in  and  proper  for  the  answer, 
most  be  accepted  as  true,  whether  responsive  to  the  bill  or  independent 
matters  of  defence ;  but  inferences  of  law  or  fact,  drawn  by  the  defend- 
ant from  his  own  averments,  are  not  within  the  rule ;  such  inferences 
are  solely  for  the  court. 

(a)  By  §  6,  act  of  May  28,  1874,  P.  L.  230,  it  is  required  that  city  con- 
tracts  for  work  or  materials  shall  be  given  to  **  the  lowest  responsible 
bidder,  under  such  regulations  as  shall  be  prescribed  by  ordinance.^ 
Ordinances  of  the  city  of  Pittsburgh,  passed  in  pursuance  thereof,  pro- 
vided for  the  awarding  of  such  contracts  after  public  notice,  upon  spec- 
ifications approved  by  the  Department  of  Awards : 

2.  The  true  intent  of  said  statute  and  ordinances  is  to  secure  to  the  dty 
the  benefit  and  advantage  of  fair  and  just  competition  between  bidders, 
and  at  the  same  time  to  prevent  favoritism  and  fraud  in  every  form ; 
and,  to  that  end,  it  is  essential  that  there  should  be  plans  and  specifica- 
tions on  which  to  bid,  as  otherwise  there  can  be  no  competitive  bidding. 

3.  The  expression  **  lowest  bidder,"  in  the  act  of  1874,  necessarily  implies 
a  common  standard  by  which  to  measure  the  respective  bids,  and  that 
common  standard  must  necessarily  be  previously  prepared  specifica- 
tions, freely  accessible  to  all  competitors  for  the  contract,  upon  which 
alone  their  respective  bids  are  to  be  based. 

4.  Wherefore,  a  contract,  let  under  an  ordinance  of  said  city  directing  the 
paving  of  a  street,  without  specifying  the  kind  of  paving  to  be  done,  is 
illegal,  null  and  void,  when  no  specifications  for  the  kind  of  pavement 
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contracted  for  wore  prepared  prior  to  the  bidding,  and,  on  the  contrary, 
the  adyertisemont  inviting  bids  referred  bidders  to  specifications  on  file 
in  a  certain  office,  all  which  related  to  other  kinds  of  paving. 
6.  Such  contract  is  void,  notwithstanding  that  it  was  awarded  and  was 
approved  by  councils  without  fraud,  and  notwithstanding  that,  in  the 
opinion  of  the  city  officers,  competition  as  to  the  kind  of  pavement  con- 
tracted for  was  widened,  and  the  city^s  interests  promoted,  by  directing; 
each  bidder  therefor  to  prepare  his  own  specifications  and  submit  them 
with  his  bid,  and  that  this  course  was  taken. 

6.  When  a  bill  to  set  aside  a  city  contract  for  street  paving,  is  filed  by  a 
citizen,  an  attack  upon  the  plaintiff  ^s  standing  in  court,  on  the  ground 
that  he  is  acting,  not  in  good  faith,  but  as  the  mere  cover  of  an  unsuc- 
cessful bidder  for  the  contract,  slipuld  be  made  by  a  plea  in  the  nature 
of  a  plea  in  abatement,  and  not  by  averments  in  the  answer  to  the  bill. 

7.  At  all  events,  such  averments  in  the  answer  as  to  the  motives  of  the 
plaintiff  are  immaterial,  when  the  answer  concedes  that,  as  the  owner 
of  proper^  upon  the  street  in  question,  liable  to  be  assessed  for  the 
cost  of  the  improvement  or  to  be  taxed  therefor  in  common  with  the 
general  public,  the  plaintiff  had  a  pecuniary  interest  in  the  matter  from 
the  inception  of  the  illegal  contract. 

Before  Paxson,  C.  J.,  Stbebett,  Gbbbn,  Clabk,  WiI/- 
UAMS,  MoCoLLUH  and  Mitchbll,  J  J. 

No.  112  October  Term  1889,  Sup.  Ct^ ;  court  below,  No.  87 
January  Term  1889,  C.  P.  No.  2,  in  Equity. 

In  October,  1888,  William  Mazet  filed  a  biU  in  equity  against 
the  city  of  Pittsburgh ;  William  McCallin  and  others,  compos- 
ing the  Department  of  Awards  of  said  city ;  E.  M.  Bigelow, 
chief  of  the  Department  of  Public  Works  of  said  city;  and  J. 
J.  Booth  and  William  Flinn,  partners  as  Booth  &  Flinn ;  pray- 
ing that  a  certain  contract  between  said  city  and  Booth  & 
Flinn,  for  the  paving  and  curbing  of  Craig  street,  be  declared 
null  and  void,  and  that  the  doing  of  any  work  thereunder  be 
restrained  by  injunction. 

Th^  following  facts,  alleged  in  the  bill,  were  admitted  by  the 
defendants'  answers : 

In  accordance  with  the  provisions  of  §  6,  act  of  May  28, 
1874,  P.  L.  280,  directing  that  all  work,  etc.,  to  be  done  for 
cities  shall  be  let  by  contract  to  the  lowest  responsible  bidder, 
under  such  regulations  as  shall  be  prescribed  by  ordinance,  the 
councils  of  the  city  of  Pittsburgh,  on  June  1, 1881,  enacted  an 
ordinance  providing  for  the  letting  of  contracts  for  work,  ma- 
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terials  or  supplies  to  the  lowest  responsible  bidder,  and  ordain- 
ing that  all  contracts  exceeding  in  value  the  sum  of  JI50  should 
be  let  or  entered  into  only  after  proposals  therefor  were  invited 
by  advertisement,  in  the  official  newspapers  of  the  city,  for  not 
less  than  five  days.  By  §  22  of  an  ordinance  to  carry  into  effect 
the  act  of  June  14, 1887,  P.  L.  886,  a  department,  known  as 
the  Department  of  Awards,  was  created  for  the  awarding  of 
contracts  for  public  works  and  supplies,  and  it  was  enacted, 
inter  alia,  that  all  such  contracts  should  be  awarded  publicly, 
in  the  common  council  chamber,  to  the  lowest  responsible  bid- 
der ;  that  no  contract  exceeding  $50  in  amount  should  be  bind- 
ing on  the  city  until  approved  by  the  councils,  and,  when  so 
approved,  the  head  of  the  proper  department  should  execute  it 
on  behalf  of  the  city ;  and  that  all  contracts  should  be  awarded 
after  due  public  notice,  as  already  provided  by  law,  upon  such 
specifications  as  should  be  approved  by  the  Department  of 
Awards. 

On  August  1,  1888,  the  city  councils  enacted  an  ordinance 
for  the  paving  and  curbing  of  Craig  street,  fiom  Fifth  Avenue 
to  Centre  Avenue,  the  cost  of  the  same  to  be  assessed  and  col- 
lected according  to  the  provisions  of  the  act  of  June  14, 1887, 
P.  L.  386.  The  ordinance  did  not  designate  the  kind  of  pav- 
ing and  curbing  to  be  laid.  On  August  16, 1888,  E.  M.  Big- 
elow,  as  chief  of  the  Department  of  Public  Works  of  the  city, 
advertised  for  sealed  proposals  for  the  performance  of  various 
items  of  public  work,  including  the  paving  and  curbing  of 
Craig  street.  The  advertisement  did  not  state  the  kind,  char- 
acter or  quality  of  the  paving  and  curbing  to  be  done  on  said 
street,  but  it  contained  the  following  statement :  '^  Plans  and 
specifications  can  be  seen,  and  blanks  for  bidding  can  be  had 
at  this  oflBce." 

In  response  to  this  advertisement  bids  for  the  work  to  be 
done  on  Craig  street  were  received  on  August  28,  1888,  the 
day  specified  for  the  close  of  the  bidding,  from  Booth  &  Flinn 
and  from  the  Warren-Scharf  Asphalt  Paving  Company,  accom- 
panied by  specifications  prepared  by  the  respective  bidders. 
Booth  &  Flinn  proposed  to  put  down  what  was  known  as  a 
vulcanite  asphalt  pavement,  submitting  alternate  bids  with  va- 
rying specifications  and  prices ;  and  the  Warren-Scharf  compa- 
ny proposed  to  put  down  what  was  known  as  the  Trinidad 
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Asphalt  Sheet  pavement.  These  parties  were  the  only  bidders. 
On  September  10, 1888,  the  Department  of  Awards  awarded 
the  contract  for  Craig  street  to  Booth  &  Flinn  as  the  lowest 
bidders.  This  award  was  subsequently  approved  by  councils, 
and  in  pursuance  thereof  a  contract  for  said  work  was  entered 
into  between  the  city  and  Booth  &  Flinn. 

The  bill  charged  fraud  in  the  awarding  of  the  contract  to 
Booth  &  Flinn,  but  the  answers  of  the  defendants  specifically 
denied  this  charge. 

The  seventh  paragraph  of  the  bill  averred  that," 

**  At  no  time,  from  August  16,  to  August  28,  1888,  were 
there  any  plans  or  specifications  for  the  work  of  paving  or 
curbing  Craig  street  prepared  or  approved  by  any  department 
of  the  city,  and  no  specifications  whatever  for  said  work,  dur- 
ing said  time,  were  upon  file,  or  open  to  inspection  or  examina- 
tion by  parties  proposing  to  bid,  at  the  office  of  the  said  Bigelow, 
or  elsewhere  ;  but,  on  the  contrary  thei-eof,  to  persons  desiring 
to  bid  upon  said  work,  and  wishing  to  know  the  work  required 
or  proposed  to  be  done,  applying  for  said  plans  and  specifica- 
tions for  the  purpose  of  bidding,  said  defendant,  Bigelow,  re- 
fused to  exhibit  any  plans  and  specifications,  and  directed  such 
persons  to  prepare  their  own  specifications,  to  be  enclosed  with 
their  bids ;  and  so  it  was  impossible  for  those  proposing  to  bid, 
to  know  or  have  any  idea  as  to  the  nature,  quality  or  character 
of  the  work  to  be  done.  In  consequence  of  the  total  want  of 
plans  and  specifications  for  said  work  and  the  directions  of 
said  Bigelow,  all  bidders  on  said  work  prepared  their  own  spec- 
ifications in  accordance  with  their  own  judgment  of  what  was 
becoming  and  necessary,  or  would  be  required,  and  submitted 
the  same  along  with  their  respective  bids." 

The  answer  of  the  city  of  Pittsburgh  responded  to  these  al- 
legations as  follows : 

**  7.  The  averments  in  the  seventh  paragraph  of  the  bill  are 
denied.  There  were  plans  and  specifications  for  the  work  of 
cui'bing  and  paving  Craig  street  prepared  and  approved  by  the 
proper  department  of  the  city,  on  file  in  the  Depai'tment  of 
Public  Works,  and  open  to  the  inspection  and  examination  of 
all  parties  proposing  to  bid  for  the  paving  or  curbing  of  said 
Craig  street.  This  plan  showed  the  surface  of  the  street ;  the 
street  as  it  had  to  be  prepared  by  grading ;  the  number  of 
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square  feet  of  paving  to  be  done ;  the  number  of  lineal  feet  of 
curbing  to  be  done ;  and  the  specifications  embraced  paving 
with  cobble-stone,  paving  with  irregular  blocknatone,  and  paving 
with  blocknstone.  There  were  no  specifications  as  to  what  is 
called  an  asphalt  pavement. 

"  When  the  proposals  for  the  grading  of  Craig  street  were 
advertised  for,  the  situation  was  this :  The  Warren-Scharf  As- 
phalt Paving  Company  had  the  sole  and  exclusive  right  of 
laying  what  is  called  the  Trinidad  Standard  Sheet  asphalt  pave- 
ment in  the  city  of  Pittsburgh,  and  no  person  or  firm  could 
lay  that  kind  of  a  pavement  except  the  Warren-Scharf  Asphalt 
Paving  Company.  Therefore,  if  the  specifications  for  asphalt 
pavement  had  been  made,  and  the  same  had  been  such  as  are 
used  by  the  Warren-Scharf  Asphalt  Paving  Company,  the  re- 
sult would  have  been  that  no  person  whatever  could  have  bid 
for  the  pavement  except  the  Warren-Scharf  Asphalt  Paving 
Company, 

^^  In  competition  with  the  Trinidad  Standard  Sheet  asphalt 
pavement  is  one  called  the  vulcanite  asphalt  pavement ;  but, 
to  have  restricted  bidding  to  it  alone  would  have  prevented  bids 
for  the  Trinidad  Standard  Sheet  asphalt  pavement.  Then 
there  are  certain  kinds  of  rock  asphaltum  which  are  obtained  in 
Switzerland,  and  to  have  specifications  for  Trinidad  asphaltum 
would  have  prevented  bids  for  rock  asphaltum  pavement. 
These  are  the  only  kinds  of  asphaltum  pavements,  and  for  each 
kind  each  company  has  its  own  specifications.  By  not  making 
specifications  as  to  the  particular  kind  of  pavement,  but  receiv- 
ing bids  for  all,  the  city  opened  competition  for  all  kinds  of 
asphaltum  pavements,  and  at  the  same  time  any  person  or  com- 
pany laying  any  other  kind  of  a  pavement  was  at  liberty  to  bid. 

^^  The  specifications  on  file  in  the  ofiSce  of  the  chief  of  the 
Department  of  Public  Works  do  show  what  kind  of  curbing 
was  to  be  laid." 

The  city's  answer  averred,  further,  that  the  pavement  and 
work  specified  in  the  bids  of  Booth  &  Flinn  were  not  wholly 
and  altogether  different  from  the  pavement  and  work  specified 
in  the  bid  of  the  Warren-Scharf  company,  but,  on  the  contrary, 
all  of  said  bids  related  to  a  smooth  asphalt  pavement,  differing, 
however,  in  the  manner  of  laying  said  pavement  and  in  some 
other  respects ;  that  it  was  not  true  that  there  was  no  competi- 
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tion  between  bidders  on  the  price  for  the  work  so  to  be  done, 
but,  on  the  contrary,  the  manner  in  which  the  bids  were  re- 
ceived gave  the  widest  field  for  competition.  The  answer  of 
Booth  &  Flinn  contained  averments  substantially  to  the  same 
effect. 

The  bill  averred,  and  the  answers  admitted,  that  the  plaint- 
iff was  a  citizen  and  tax-payer  of  the  city  of  Pittsburgh,  and 
that,  during  all  the  transactions  referred  to  in  the  bill,  he  had 
been  and  still  was  the  owner  of  certain  real  estate  fronting 
about  400  feet  on  Craig  street,  upon  which  property  the  city 
claimed  to  assess  a  portion  of  the  cost  of  paving  said  street. 
But  each  of  the  answers  impugned  the  good  faith  of  the  plaint- 
iff in  preferring  his  bill.  Upon  this  subject  the  answer  of  the 
city  and  its  officers  averred : 

^^  That  this  bill  is  not  filed  in  good  faith  by  the  said  plaint- 
iff, for  the  purpose  of  having  any  grievance  of  his  righted  by 
the  court,  but  the  said  plaintiff  is  merely  a  cover  for  the 
Warren-Scharf  Asphalt  Paving  Company;  and  they  believe 
the  bill  is  filed  at  its  instance  and  at  its  suggestion,  and  is  there- 
fore a  collusive  one  and  not  a  bill  filed  in  good  faith." 

Booth  and  Flinn's  answer  averred: 

^  These  defendants  aver  that  the  bill  is  not  filed  in  good  faith 
by  the  plaintiff,  but  on  the  contrary  thereof,  he  is  merely  a 
cover,  and,  in  fact,  the  said  plaintiff  represents  the  Warren- 
Scharf  Asphalt  Paving  Company,  a  corporation  which  was  an  un- 
successful competitor  in  the  bidding  for  the  contract  set  out  in 
the  bill,  and  this  bill  is  filed  at  the  instance,  suggestion  and  re- 
quest of  the  said  Warren-Scharf  Asphalt  Paving  Company,  and 
for  its  use ;  the  Said  company  bears  the  cost  and  expense  there- 
of, and  the  bill  is  therefore  a  collusive  one Had  it  not 

been  that  the  plaintiff  was  willing  to  allow  his  name  to  be  used 
by  the  Warren-Scharf  Asphalt  Paving  Company,  in  the  filing 
of  this  bill,  so  that  the  said  paving  company  could  under  cover 
of  lus  name  file  this  bill,  as  these  defendants  verily  believe  it 
never  would  have  been  filed." 

The  case  having  been  heard  on  bill  and  answers,  the  court, 
EwiNG,  P.  J.,  filed  an  opinion  in  part  as  follows : 

This  case  was  set  down  by  complainant's  counsel  on  the  bill 
of  complaint  and  the  answers  thereto.    We  therefore  assume 


Digitized  by  LjOOQIC 


554  WESTERN  DISTRICT,  1890.  [137 

Opinion  of  Court  below. 

as  tnie  all  the  averments  of  fact  relevant  to  the  issue  contained 
in  the  answers,  and  which  can  be  set  up  in  an  answer,  whether 
they  be  responsive  to  the  bill  or  independent  matters  of  defence, 
but  conclusions  of  law  or  fact,  merely  inferred  therefrom  by 
the  defendants,  are  not  conclusive. 

The  most  difficult,  and  as  seems  to  us  the  only  doubtful 
question  in  the  case,  is  raised  by  the  averment  in  the  answer 
of  Booth  &  Flinn  as  to  plaintiff,  to  wit :  "  That  the  bill  is  not 
filed  in  good  faith  by  the  plaintiff,  but  on  the  contrary  thereof 
he  is  merely  a  cover ;  and,  in  fact  the  said  plaintiff  represents 
the  Warren-Scharf  Asphalt  Paving  Company,  which  was  an 
unsuccessful  competitor  in  the  bidding  for  the  contract  set  out 
in  the  bill,  and  the  bill  is  filed  at  the  instance,  suggestion  and 
request  of  said  company  for  its  use ;  the  said  company  bears 
the  cost  and  expense  thereof,  and  the  bill  is  therefore  a  collu- 
sive one." 

This  defence  is  in  the  nature  of  a  plea  in  abatement,  and 
should  have  been  so  pleaded  before  answer :  1  Daniell's  Oh., 
630 ;  Dinsmore  v.  Railroad  Co.,  19  Fed.  R.  153 ;  WiUiams  v. 
Nottawa,  104  U.  S.  209.  By  Rule  7  of  our  equity  practice, 
such  defence  is  excluded  from  the  matters  that  may  be  set  up 
in  an  answer. 

But,  assuming  that  the  defence  can  be  raised  by  answer,  the 
pleadings  admit  the  legal  right  of  the  plaintiff,  that  he  is  a  cit- 
izen and  tax-payer  of  the  city,  and  that  he  is,  and,  before  the 
beginning  of  the  proceedings  leading  to  the  contract,  he  was  a 
large  property  holder  on  the  street  to  be  improved,  which  pro- 
perty would  be  subject  to  a  lai'ge  assessment  under  the  proceed- 
ings. His  legal  right  to  maintain  the  suit  in  his  own  name 
cannot  be  doubted. 

On  this  state  of  facts,  defendants'  counsel  argue  that  the  bill 
is  collusive  and  that  it  should  therefore  be  dismissed  as  such, 
and  cite  in  support  of  the  proposition  Robson  v.  Dodds,  8  Eq. 
Cas.  301,  and  Forrest  v.  Railway  Co.,  4  De  G.,  F.  &  J.  126. 

— After  commenting  on  these  cases,  and  also  upon  Sandford 
V.  Railroad  Co.,  24  Pa.  378 ;  Colman  v.  Railway  Co.,  10  Beav. 
1 ;  Ramsey  v.  Gould,  67  Barb.  398 ;  Central  R.  Co.  v.  Collins, 
40  Ga.  582;  Bloxam  v.  Railway  Co.,  3  Ch.  App.  Cas.  236,  and 
citing  Lanier  v.  Nash,  121  U.  S.  410,  the  opinion  proceeded: 

In  the  present  case,  the  plaintiff  has  a  clear  legal  right  to 
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maintain  his  suit;  he  has  a  very  substantial  interest  in  the 
subject-matter  thereof,  and  we  are  of  the  opinion  that  his  mo- 
tives therein  are  immaterial,  and  that  the  bill  should  not  be 
dismissed  even  though  other  parties  may  be  interested  and  may 
pay  his  costs. 

Is.  the  contract  complained  of  illegal?  The  answers  effect- 
ually dispose  of  all  allegations  of  fraudulent  intent  on  part  of 
any  of  the  defendants.  This  leaves  the  contention  to  be  de- 
cided on  the  naked  question  of  power,  or  want  of  power,  in  the 
city  authorities,  to  entei;  into  the  contract  in  question  in  the 
manner  in  which  it  was  done 

— The  court  here  recited  the  facts  appearing  upon  the  bill 
and  answers,  and  continued : 

From  the  answers  and  from  the  argument,  I  understand  that 
the  specifications  for  the  stone  pavement  referred  to  were  not 
special  to  Craig  street,  but  general  specifications  applicable  to 
all  streets.     This,  however,  is  not  material. 

As  to  asphalt  pavements,  the  charges  in  the  bill  are  substan- 
tially admitted.  The  contract  was  awarded  for  a  kind  of  pave- 
ment which  was  not  called  for  in  the  ordinance,  and  which  was 
not  advertised  for;  but,  on  the  contrary,  taking  the  notice  in 
the  advertisement  that "  plans  and  specifications  for  the  paving 
could  be  seen,  and  blanks  for  bidding  could  be  had  at  the  of- 
fice," in  connection  with  the  averment  in  the  answer  that  there 
^^were  specifications  for  three  kinds  of  stone  pavement  on  file, 
at  the  oflBce,"  and  no  specifications  for  an  asphalt  pavement,  it 
was  an  exclusion  of  proposals  for  asphalt  pavement.  The  of- 
fice blanks  for  bidding  were  based  on  specifications  on  file  in 
the  oflBce,  and  so  state  in  terms.  How  the  contract  for  an  as- 
phalt pavement  could  be  let  under  these  circumstances,  in  con- 
formity with  the  act  of  assembly,  we  are  unable  to  see.  How 
there  could  be  "a  lowest  bidder"  with  nothing  to  bid  on,  is  past 
our  understanding.  This  case  has  been  very  ably  argued  by 
experienced  and  astute  counsel,  and  we  have  not  been  referred 
to  any  case  where  the  law  has  required  such  a  contract  to  be 
let  to  the  lowest  bidder  and  no  specifications  have  been  fur- 
nished to  bid  upon,  that  the  contract  has  been  sustained.  Nu- 
merous cases  have  been  cited  in  which  an  attempt  to  award  a 
contract  in  a  manner  similar  to  that  shown  in  the  present  case 
has  been  set  aside 
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—Citing,  People  v.  Paving  Co.,  48  N.  Y.  227 ;  BUger  v. 
Mayor,  6  Abb.  N.  C.  61;  Wells  v.  Burnham,  20  Wis.  112; 
People  V.  Commissioners,  4  Neb.  150 ;  Boren  v.  Commission- 
ers, 21  Ohio  St.  811 ;  State  v.  Barlow,  48  Mo.  17 ;  In  re  Eagen, 
46  N.  Y.  100 ;  and  Attorney  General  v.  Detroit,  26  Mich.  264, 
the  court  proceeded : 

It  is  argued  by  counsel  for  defendants,  that  because  in  sev- 
eral of  the  cases  above  cited,  the  act  of  assembly  under  which 
the  contracts  had  been  let  required  plans  and  specifications, 
they  are  not  applicable  to  the  facts  in  this  case,  where  the  act 
of  assembly  is  silent  on  that  point.  This  objection  will  not  ap- 
ply to  the  Nebraska  or  the  Wisconsin  cases,  and  it  will  be  found 
on  examination  of  the  other  cases  that  the  reason  of  the  decis- 
ion is  put  on  the  ground  that  without  specifications  to  bid  on 
there  can  be  no  competitive  bidding  such  as  is  required  to  award 
a  contract  to  the  lowest  bidder.  But,  in  our  case,  the  city  or- 
dinances, where  not  in  conflict  with  the  acts  of  assembly,  are 
equally  binding  on  the  depai-tments  as  are  the  acts  of  assembly. 

The  ordinance  to  carry  into  effect  the  act  of  June  14,  1887, 
as  above  quoted,  provides  that  '^  all  contracts  shall  be  awarded 
after  due  public  notice,  as  now  required  by  law,  upon  such  speci- 
fications as  shall  be  approved  by  the  Department  of  Awards." 

Counsel  for  defendants  argue  that  these  plans  and  specifica- 
tions may  for  the  first  time  be  made  public  when  the  contract  is 
let,  and  that  they  have  no  reference  to  the  bids  called  for  by 
advertisement.  We  cannot  read  the  ordinance  in  that  way. 
Read  in  connection  with  the  acts  of  assembly  and  other  ordi- 
nances, or  read  by  itself,  it  plainly  means  and  refers  to  plans 
and  specifications  prepared  for  competitive  bidding.  It  imposes 
on  the  Department  of  Awards  the  duty  of  seeing  that  the  plans 
and  specifications  on  which  the  accepted  bid  has  been  made, 
are  right  and  proper,  and  if  not  so  found  all  the  bids  should  be 
rejected.  Whether  or  not  that  department,  as  such,  has  any 
dutj'  to  perform  in  approving  plans  and  specifications  before 
the  bids  are  advertised  for,  it  is  not  necessary  to  decide. 

Neither  from  the  ordinance  authorizing  the  paving  and  curb- 
ing of  Cmig  street,  nor  from  the  advertisement;  nor  from  plans 
and  specifications  on  file  in  any  ofiSce  of  the  city  departments ;  nor 
from  all  combined,  was  there  any  notice  or  intimation  that  any 
proposal  for  an  asphalt  pavement  was  either  desired  or  would  be 
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received.  Any  such  information  obtained  by  a  bidder  was  pri- 
vate information.  There  was  no  advertisement  for  bids  com- 
peting in  kinds  of  pavement  other  than  the  three  kinds  of  stone 
pavement  for  which  there  were  plans  and  specifications.  For 
these  reasons,  the  contract  was  beyond  the  power  of  the  city 
authorities  to  make,  afid,  regardless  of  their  good  intentions, 
the  contract  must  be  set  aside.  The  Department  of  Awards 
was  not  bound  to  award  the  contract  on  the  day  the  bids  were 
opened. 

Let  a  decree  be  drawn  in  accordance  with  these  conclusions ; 
the  city  of  Pittsburgh  to  pay  the  costs. 

A  formal  decree  adjudging  the  contract  between  the  city  of 
Pittsburgh  and  Booth  &  Flinn,  for  the  paving  and  curbing  of 
Craig  street,  to  be  illegal,  null  and  void ;  awarding  an  injunc- 
tion against  the  doing  of  any  work  in  the  paving  or  curbing  of 
said  street  thereunder,  and  directing  that  the  city  pay  the  costs 
of  the  case,  having  been  entered,  the  defendants  took  this  ap- 
peal, specifying  that  the  court  erred : 

1.  In  entering  said  decree. 

2.  In  not  entering  a  decree  dismissing  the  plaintifTs  bill  at 
his  cost. 

Mr.  JD.  T.  Watson  (with  him  Mr.  W.  0.  Moreland,  City  Solic- 
itor), for  the  appellants : 

1.  The  case  having  been  heard  on  bill  and  answers,  all  the 
averments  in  the  answers,  whether  responsive  or  not,  are  to 
be  taken  as  true  and  considered  in  making  the  decision :  Lang- 
dell's  Eq.  PL,  §  63 ;  1  Darnell's  Ch.,  845 ;  Philadelphia's  App., 
78  Pa.  88.  As  a  petitioner  for  the  discretionary  interference  of 
a  chancellor,  the  plaintiff  was  bound  to  come  into  court  with  a 
sincere  and  unsimulated  complaint  of  a  wrong  to  himself,  and 
not  as  the  mere  puppet  of  and  cover  for  another.  The  Warren- 
Scharf  company  could  not  itself  maintain  this  bill :  Common- 
wealth V.  Mitchell,  82  Pa.  350.  The  bill  is  admittedly  filed, 
not  to  right  any  grievance  Mazet  has,  but  solely  on  behalf  and 
for  the  \ise  of  the  Warren-Scharf  company,  and  Mazet  is  con- 
fessedly merely  its  puppet  or  dummy.  The  company  cannot 
maintain  the  bill  thus  in  his  name,  and  the  attempt  to  do  so  is 
a  fraud  upon  the  court. 
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2.  The  court  below,  when  this  trick  was  disclosed,  held  that 
such  a  fraud  would  not  be  noticed  by  the  chancellor,  unless 
set  up  by  plea  in  abatement ;  and,  further,  that  all  the  aver- 
ments on  that  subject  in  the  answers,  as  they  showed  only  the 
motive  of  the  plaintiff  in  filing  the  bill,  were  immaterial.  Such 
is  not  the  law  in  Pennsylvania.  The  authorities  against  this 
ruling  are :  Kenton  v.  Railway  Co.,  54  Pa.  401 ;  Camblos  v. 
Railroad  Co.,  4  Brewst.  592 ;  Filder  v.  Railway  Co.,  1  Hem.  & 
Mil.  489 ;  Forrest  v.  Railway  Co.,  4  De  G.,  F.  &  J.  125  ;  Rob- 
son  V.  Dodds,  8  Eq.  Cas.  801 ;  Belmont  v.  Railway  Co.,  52 
Barb.  662 ;  Wallesbury  v.  Express  Co.,  50  Barb.  157 ;  Kerr  on 
Injunctions,  25,  169,  480 ;  High  on  Injunctions,  §  1550 ;  Dan- 
iell's  Ch.,  §§  244,  245.  It  is  but  lately  that  a  tax-payer's  right 
to  file  such  a  bill  as  this  was  settled,  but,  in  the  doctrine  of  the 
court  below  allowing  an  unsuccessful  bidder  to  use  a  tax-payer's 
name  for  this  purpose,  we  have  a  new  equitable  principle.  Up- 
on this  question  the  answers  can  be  considered  together :  Mills 
V.  Gore,  20  Pick.  84 ;  Field  v.  Holland,  6  Cranch  24.  The 
plaintiff  has  solemnly  admitted  of  record  that  the  averments  of 
each  are  true. 

8.  Neither  the  charter  of  the  city  of  Pittsburgh,  nor  any  other 
law  applicable  thereto,  requires,  as  a  condition  precedent  to  the 
making  of  a  contract,  that  specifications  of  a  particular  kind 
of  pavement  should  be  prepared  prior  to  advertisement  for 
bids.  On  the  contrary,  the  act  of  May  23,  1874,  P.  L.  230, 
commits  to  the  city  the  discretionary  power  of  determining  the 
best  mode  of  receiving  bids,  and,  in  the  absence  of  fraud,  the 
courts  cannot  interfere.  This  has  been  repeatedly  decided  by 
this  court.  The  decision  of  the  court  below,-  that  under  the 
act  of  1874,  this  contract  was  void  for  want  of  specifications 
prepared  before  the  bidding,  is  the  more  remarkable,  in  view 
of  the  admitted  fact  that  the  mode  adopted  by  the  city  was  the 
best  possible  one  to  secure  the  widest  and  fairest  competition, 
and  that  by  following  it  the  city  secured  a  better  and  cheaper 
pavement  than  it  could  otherwise  have  done. 

4.  The  court  also  held  that  specifications  prior  to  the  bidding, 
were  required  by  the  oi-dinance  of  December  17, 1887,  and  that 
therefore  that  ordinance  rendered  this  contract  void.  Two 
answers  suggest  themselves :  (a)  If  an  ordinance  enacted  by 
the  city  had  contained  such  a  requirement,  the  city  could 
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waive  it,  if  an  honest  benefit  was  conferred  upon  the  city  by 
such  waiver;  but,  (6)  the  ordinance  of  1887  manifestly  con- 
templates that  the  Department  of  Awards  shall  have  nothing 
to  do  with  specifications  until  they  meet  to  let  the  contract, 
and  that  the  specifications  shall  be  approved  by  the  department 
before  the  contract  is  let,  but  not  prior  to  the  taking  of  the 
bids.  An  examination  of  the  cases,  cited  by  the  court  below 
as  ruling  that  specifications  before  bidding  are  conditions  pre- 
cedent to  the  granting  of  a  contract,  will  show  that  all  of  them, 
except  the  Nebraska  case,  turned  on  the  express  requirements  of 
a  statute ;  and  in  that  case  the  chief  justice  dissented. 

6.  It  is  useless,  however,  to  examine  the  cases  cited  by  the 
court  below,  because  the  present  case  involves  a  construction 
of  the  act  of  May  28, 1874,  P.  L.  230,  which  has  been  repeat- 
edly before  this  court,  and  it  is  well  settled  that  the  question 
of  the  letting  of  a  contract,  under  that  act,  is  a  matter  for  the 
discretion  of  the  city,  and  not  of  the  courts,  and  that  the  only 
question  for  the  latter  is  that  of  fraud:  Commonwealth  v. 
Mitchell,  82  Pa.  843;  Findley  v.  Pittsburgh,  82  Pa.  851; 
Douglass  V.  Commonwealth,  108  Pa.  559 ;  McCallin's  App.,  1 
Mona.  596.  Equity  will  not  interfere  at  the  suit  of  a  tax-payer, 
except  to  prevent  a  property  loss  arising  to  him  from  a  wrong 
perpetrated  upon  him :  Sparhawk  v.  Railway  Co.,  54  Pa.  401. 
To  hold  that  a  tax-payer  may  at  any  time  file  a  bill,  and  for  a 
mere  irregularity  have  any  contract  or  ordinance  of  the  city 
annulled,  would  be  a  most  mischievous  rule,  and  would  open 
wide  the  flood-gates  of  litigation.  This  has  never  been  the 
rule  in  Pennsylvania:  Cooley  on  Taxation,  540,  541,  n.  1; 
Wheeler  v.  Philadelphia,  77  Pa.  346 ;  Page  v.  Allen,  58  Pa. 
844;  Sharpless  v.  PhUadelphia,  21  Pa.  158. 

Mr.  P.  C.  Knox  (with  him  Mr.  Johns  Mc  Cleave  and  Mr. 
James  H.  Reed)^  for  the  appellee : 

1.  The  purpose  of  §  6,  act  of  May  23,  1874,  P.  L.  230,  is 
manifestly  to  secure  competition  in  bidding  on  the  price  of 
work  to  be  done,  and  to  that  end  it  is  absolutely  necessary 
that  the  bidder  should  know  beforehand  exactly  what  kind  of 
work  is  to  be  done.  Any  other  course  opens  the  door  wide 
for  fraud  and  jobbery  of  all  kinds.  There  are  numerous  deci- 
sions in  other  states  upon  the  requirements  of  similar  statutes. 
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and  in  none  of  them  did  the  method  adopted  in  this  case  sac- 
ceed :  People  v.  Board  of  Improvement,  48  N.  Y.  227 ;  Bigler 
V.  Mayor,  6  Abb.,  N.  C,  51 ;  Wells  v.  Burnham,  20  Wis.  112; 
People  V.  Commissioners,  4  Neb.  150 ;  Boren  v.  Commissioners, 
21  Ohio  St.  811 ;  State  v.  Barlow,  48  Mo.  17 ;  In  re  Eagen,  46 
N.  Y.  100. 

2.  The  two  answers  filed  in  this  case  cannot  be  read  together, 
the  one  to  supplement  the  other  where  deficient.  The  answer 
of  a  defendant  is  not  evidence  for  his  co-defendant :  Larkins's 
App.,  88  Pa.  457.  The  allegations  as  to  the  bad  faith  of  the 
plaintiff  should  have  been  pleaded  in  abatement :  Story's  Eq. 
PL,  §  722;  Rule  7,  Equity  Rules;  1  Daniell's  Ch.,  680;  Dins- 
more  V.  Railroad  Co.,  19  Fed.  R.  109;  Brightley's  Eq.,  476; 
Sandford  v.  Railroad  Co.,  24  Pa.  879.  But  the  plaintiffs  mo- 
tive is  immaterial :  Colman  v.  Railway  Co.,  10  Beav.  1 ;  Ram- 
sey V.  Gould,  57  Barb.  898;  Central  R.  Co.  v.  Collins,  40  Ga. 
582 ;  Bloxam  v.  Railway  Co.,  8  Ch.  App.  Cas.  286 ;  Lanier  v. 
Nash,  121  U.  S.  410.  There  is  a  substantial  distinction  be- 
tween a  case  like  Kenton  v.  Railway  Co.,  54  Pa.  452,  and  one 
where  the  plaintiff  had,  at  the  time  of  the  grievance,  an  unde- 
niable and  substantial  interest,  and  is  moved  to  act  at  the  sug- 
gestion and  instance  of  another.  This  distinction  is  recognized 
in  cases  cited  by  the  appellants. 

Opinion,  Mb.  Justice  Stbrbbtt: 

One  of  the  specifications  is  aimed  generally  at  the  decree ; 
the  other  alleges  error  in  not  dismissing  the  bill.  They  are 
both  as  general  as  it  is  possible  to  make  them,  but  it  clearly 
appears  from  the  record  and  argument  of  counsel  that  appel- 
lants rest  their  contention  on  two  propositions :  first,  that  the 
contract  in  question  was  regularly  awarded  in  accordance  with 
the  charter  and  ordinances  of  the  city,  and  is  therefore  neither 
void  nor  voidable ;  second,  that,  for  reasons  stated  in  the  an- 
swers, the  plaintiff  has  no  standing  in  court 

After  a  careful  consideration  of  the  questions  involved,  the 
learned  president  of  the  Common  Pleas,  in  a  well-considered 
opinion,  rightly  decided  that  neither  of  these  propositions  was 
tenable,  and  entered  a  decree  declaring  that  the  contract  in 
question,  made  and  entered  into  between  the  city  of  Pittsburgh 
and  Booth  &  Flinn,  "  for   the   paving  and  curbing  of   Craig 
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street,  is  illegal,  null,  and  void,"  and  enjoining  the  **  defend- 
ants, and  each  and  every  of  them,  their  and  each  of  their  offi- 
cers, agents,  and  servants,  from  doing  any  work  in  the  paving 
and  curbing  of  said  Craig  street  under,  in  puisuance,  or  by 
virtue  of,  said  contract."  This  action  of  the  court  is  so  fully 
vindicated  in  its  opinion,  that  for  reasons  there  given  we  are 
satisfied  there  is  no  error  in  the  decree,  and  it  should  therefore 
be  affirmed. 

The  cause  was  set  down  and  disposed  of  on  the  bill  and  an- 
swers. In  such  cases,  the  rule  is  that  all  material  and  relevant 
averments  of  fact,  contained  in  and  proper  for  answer,  must  be 
accepted  as  true,  whether  the  same  be  responsive  to  the  bill  or 
independent  matter  of  defence ;  but,  of  course,  inferences,  either 
of  law  or  fact,  drawn  by  defendants  from  their  own  averments, 
are  not  within  the  rule.  Such  inferences  are  solely  for  the 
court. 

The  allegations  of  fraudulent  intent  in  making  the  contract, 
etc.,  were  eliminated  from  the  case  by  explicit  denials  thereof 
in  the  answers.  The  inquiry  was  thus  narrowed  to  the  naked 
question  of  power,  or  want  of  power,  in  the  city  authorities 
to  enter  into  the  contract  in  question  in  the  manner  in  which 
it  was  done ;  and  that,  of  course,  depended  on  the  law  and 
ordinances  of  the  city  applicable  to  such  contracts. 

The  act  of  May,  1874,  provides  that  all  work  and  materials 
required  by  the  city  ^  shall  be  performed  and  furnished  under 
contract  to  be  given  to  the  lowest  responsible  bidder,  under 
such  regulations  as  shall  be  prescribed  by  ordinance,  and  it  shall 
be  the  duty  of  councUs  forthwith  to  enact  such  ordinances." 
The  ordinance,  passed  in  pursuance  of  this  requirement,  pro- 
vides, inter  alia,  that  all  contracts  exceeding  in  value  $50  shall 
be  let  or  entered  into  only  after  proposals  therefor  shall  have 
been  inserted  by  advertisement  in  the  official  newspapers  of 
the  city  for  not  less  than  five  days.  A  subsequent  ordinance 
declares  that  all  contracts  shall  be  awarded  after  due  public 
notice,  as  now  provided  by  law,  upon  such  specifications  as 
shall  be  approved  by  the  Department  of  Awards.  It  cannot 
be  doubted  that  the  true  intent  of  the  act  of  187^  and  the  ordi- 
nances passed  in  pursuance  thereof,  regulating  the  awarding 
of  public  contracts,  its  to  secure  to  the  city  the  benefit  and  ad- 
vantage of  fair  and  just  competition  between  bidders,  and  at 
Vol.  cxxxvn — 36 
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the  same  time  close,  as  far  as  possible,  every  avenue  to  favorit- 
ism and  fraud  in  its  varied  forms.  To  that  end,  it  is  essential 
that  there  should  be  plans  and  specifications  on  which  to  bid ; 
otherwise  there  can  be  no  competitive  bidding. 

The  ordinance  of  August,  1888,  authoiizing  the  chief  of  the 
Department  of  Public  Works  to  invite  proposals  for  paving  and 
curbing  Craig  street,  is  silent  as  to  the  kind  and  quality  of  the 
paving  and  curbing  to  be  contracted  for.  The  advertisement 
is  also  silent  as  to  those  matters ;  but  it  does  announce  that 
''plans  and  specifications  can  be  seen,  and  blanks  for  bidding 
can  be  had,  at  this  office,"  meaning  the  office  of  the  chief  of  the 
Department  of  Public  Works.  The  bill  charges  that  at  no  time 
before  bids  were  received  were  there  any  plans  or  specifications 
for  the  work  of  paving  Craig  street  at  the  said  office,  or  pre- 
pared by  any  department  of  the  city,  or  on  file,  or  open  to  in- 
spection by  parties  proposing  to  bid,  etc. ;  and  that  the  said 
chief  of  the  Department  of  Public  Works  refused  to  exhibit  any 
plans  and  specifications,  and  directed  such  persons  to  prepare 
their  own  specifications  to  be  inclosed  with  their  bids.  The 
answer  asserts  that  there  were  plans,  etc.;  that  ''this  plan 
showed  the  surface  of  the  street;  the  street  as  it  had  been 
prepared  by  grading ;  the  number  of  square  feet  of  paving  to 
be  done ;  the  number  of  lineal  feet  of  curbing  to  be  done ;  and 
the  specifications  embraced  paving  with  cobble-stone,  paving 
with  irregular  block-stone,  and  paving  with  block-stone.  There 
were  no  specifications  as  to  what  is  called  asphalt  pavement."  It 
is  not  alleged  that  the  specifications  for  stone  pavements,  above 
referred  to,  were  special  to  Craig  street.  On  the  contrary,  it 
may  be  fairly  assumed  that  they  were  general  specifications  ap- 
plicable to  all  streets.  This  contention  relates  to  bids  for  as- 
phalt pavements,  and,  as  to  that  kind  of  pavement,  the  charges 
in  the  seventh  paragraph  of  the  bill  are  virtually  admitted. 
We  have  then,  as  correctly  found  by  the  court  below,  these 
facts,  viz. :  There  were  no  specifications  whatever  special  to 
Craig  street,  except  the  plan  showing  the  surface  of  the  street 
as  it  had  been  prepared  by  grading,  the  number  of  square  feet 
of  paving  to  be  done,  and  the  number  of  linear  feet  of  curb- 
ing to  be  set.  As  admitted  by  the  answer,  "there  were  no 
specifications  as  to  what  is  called  an  asphalt  pavement."  As 
to  that  kind  of  pavement,  bidders  were  directed,  as  charged  in 
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the  bill,  to  prepare  their  own  specifications,  and  that  was  ac- 
cordingly done  by  each  of  the  bidders.  For  the  kinds  of  stone 
payemeht  for  which  the  answer  avers  there  were  plans  and 
specifications  in  the  office,  no  bids  whatever  were  received. 
The  contract  was  awarded  to  the  defendants  Booth  &  Flinn, 
on  their  own  specifications,  for  what  is  called  a  "  vulcanite  as- 
phalt pavement,"  a  kind  of  pavement  neither  called  for  in  the 
ordinance,  nor  even  hinted  at  in  the  advertisement  inviting 
bids.  On  the  contrary,  taking  the  notice  in  the  advertise- 
ment, that  plans  and  specifications  for  paving  could  be  seen, 
and  blanks  for  bidding  could  be  had  at  the  office,  in  connection 
with  the  averment  in  the  answer  that  there  ^^were  specifica- 
tions for  three  kinds  of  stone  pavement  on  file  in  the  office," 
and  no  specifications  for  an  asphalt  pavement,  it  follows  that 
proposals  for  the  latter  were  virtually  excluded. 

In  the  face  of  the  facts  above  referred  to,  all  of  which  appear 
in  the  pleadings,  it  is  idle  to  contend  that  the  contract  in  ques- 
tion was  regularly  awarded  in  accordance  with  the  charter  and 
ordinances  of  the  city.  The  charter  requires  contracts  ^^  to  be 
given  to  the  lowest  responsible  bidder."  How  can  there  be  a 
hwut  bidder,  when  parties  proposing  to  bid  are  instructed  to 
prepare  their  own  specifications  and  submit  them  with  their 
respective  bids?  The  expression,  "lowest  bidder,"  necessarily 
implies  a  common  standard  by  which  to  measure  the  respective 
bids,  and  that  common  standard  must  necessarily  be  previously 
prepared  specifications  of  the  work  to  be  done,  and  materials  to 
be  furnished,  etc.,  specifications  freely  accessible  to  all  who 
may  desire  to  compete  for  the  contract,  and  upon  which  alone 
their  respective  bids  must  be  based.  The  court  was  therefore 
clearly  right,  in  pronouncing  the  contract  in  quention  "  illegal 
null,  and  void."  Not  a  respectable  authority  can  be  anywhere 
found  to  sustain  it  as  a  valid  contract,  under  any  system  of 
competitive  bidding  such  as  the  charter  and  ordinances  of  the 
city  of  Pittsburgh  require. 

Appellants'  second  proposition,  that  plaintiff  has  no  standing 
in  court,  etc.,  is  equally  untenable.  In  the  first  paragraph  of 
the  bill  he  avers  "  that  he  is  a  citizen  and  resident  of  the  city 
of  Pittsburgh,  and  is  a  tax-payer  of  said  city,  paying  annually 
to  said  city  in  taxes,  by  it  lawfully  assessed,  a  large  sum  of 
money,  to  wit,  the  sum  of  seven  hundred  dollars ;  that  he  is. 
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and  has  been  for  and  during  all  the  time  of  the  happening  of 
the  things  hereinafter  complained  of,  the  owner  of  certain  lands 
lying  and  being  in  the  fourteenth  ward  of  said  city,  abutting 
upon  the  easterly  side  of  Craig  street,  and  extending  along  and 
upon  said  street  for  a  distance  of  four  hundred  feet,  more  or 
less,  between  Center  Avenue  and  Bayard  street."  These  facts, 
which  are  admitted  by  the  defendants  in  their  answers  to  be 
true,  give  the  plaintiff  a  standing  in  court  which  cannot  be 
successfully  challenged  by  any  averments  in  the  answer,  such 
as  that  ^^the  bill  is  not  filed  in  good  faith  by  the  plaintiff,  but 
on  the  contrary  thereof  he  is  merely  a  cover ;  *'  that  he  repre- 
sents another  paving  company,  at  whose  instance  the  bill  was 
filed,  etc.  If  it  appeared  that  plaintiff  was  a  mere  volunteer, 
without  direct  personal  interest  in  the  controversy,  or  that  he 
had  bought  his  way  into  it  since  the  acts  complained  of  oc- 
curred, his  position  would  be  different,  and  the  authorities  re- 
lied on  by  defendants  might  be  invoked  with  some  show  of 
reason ;  but  he  avers,  and  they  admit,  that  he  has  and  is  a  pro- 
perty owner  on  the  street,  and  as  such  liable  to  be  assessed  for 
paving,  etc.,  or  liable,  in  common  with  the  general  public,  to 
be  taxed  to  pay  for  the  work ;  in  short,  that  he  has  a  direct 
and  substantial  pecuniary  interest  in  the  controversy,  and  has 
had  from  the  beginning  of  the  proceedings  which  resulted  in 
awarding  the  illegal  contract.  The  right  of  the  plaintiff  to 
maintain  the  suit  cannot  be  seriously  doubted. 

We  also  agree  with  the  court  below  that  the  question  of 
plaintiff's  standing  in  court  should  have  been  raised  by  plea  in 
the  nature  of  a  plea  in  abatement;  but,  in  whatever  form  that 
defence  may  be  interposed,  there  is  nothing  in  the  facts  of  this 
case  to  sustain  it.  The  questions  involved  are  so  fully  and 
satisfactorily  considered  in  the  opinion  of  the  court  below  that 
further  elaboration  is  unnecessaiy. 

Decree   affirmed  and  appeal  dismissed,  at  the 
costs  of  the  appellants. 
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ESTATE  OF  JOHN  KEYS,  DECEASED. 

APPEAL  BY  M.  BELL  FBOM  THE  COURT  OF   COMMON   PLEAS  OF 
6BEENE  COUNTY. 

Argued  October  6, 1800— Decided  October  27, 1890. 

(a)  A  coparcener  of  land,  in  process  of  partition,  executed  a  power  of 
attorney  authorizing  his  sister  to  take  possession  of  his  real  estate,  to 
lease,  and  to  sell  and  oonyey  the  same,  and  transmitted  it  by  a  letter  to 
her  saying:  "  I  want  you  to  collect  the  money  that  is  coming  to  me 
from  the  land  that  is  now  to  be  sold,  and  keep  the  $250  and  the  interest 
on  it  that  I  borrowed  of  you : " 

1.  In  such  case,  the  power  of  attorney  and  letter  operated  as  an  equitable 
assignment  to  the  sister  of  so  much  of  the  brother^s  interest  in  the  es- 
tate as  would  be  sufficient  to  pay  the  indebtedness  specified  in  the  letter, 
and  the  sister  to  that  extent  acquired  a  vested  right  in  such  interest, 
which  was  not  divested  by  the  death  of  the  brother  after  the  execution 
of  the  power  of  attorney. 

Before  Paxson,  C.  J.,  Sterrett,  Green,  Clare,  Wil- 
LL4MS  and  Mitchell,  JJ. 

No.  8  October  Term  1890,  Sup.  Ct.;  court  below.  No.  1 
October  Term  1884,  C.  P. 

On  January  14, 1889,  in  the  matter  of  the  partition  of  the 
real  estate  which  was  of  John  Keys,  deceased,  to  the  number 
and  term  of  the  court  below,  stated  above,  Marinda  Bell  pre- 
sented her  petition  averring  that  the  real  estate  of  said  deceased 
had  been  sold  in  said  partition  proceedings,  and  that  on  Jan- 
uary 6,  1889,  John  Watson,  the  purchaser  thereof,  had  paid 
into  court,  by  leave  thereof,  the  sum  of  $513.77,  the  last  instal- 
ment of  purchase  money ;  that  the  heirs  of  the  said  deceased 
and  the  distributees  of  the  fund  in  court  were  his  eight  broth- 
ers and  sisters,  of  whom  were  the  petitioner  and  Daniel  Keys ; 
that  Daniel  Keys  died  on  or  about  April  15,  1887,  after  the 
sale  of  said  real  estate,  but  in  his  lifetime  he  had  "  executed 
and  acknowledged  a  power  of  attorney,  coupled  with  an  inter- 
est, to  your  petitioner,  authorizing  and  empowering  her  to  col- 
lect his  interest  in  said  estate,  and,  at  the  time  of  the  execution 
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of  said  power  of  attorney,  he,  by  a  writing,  assigned  and  ap- 
propriated his  share  in  said  estate,  or  so  much  thereof  as  was 
necessary,  to  pay  a  debt  which  he,  the  said  Daniel  Keys,  owed 

to  your  petitioner  for  borrowed  money, to  wit,  $250, 

bearing  interest ; "  praying  for  leave  to  take  out  of  court  her 
individual  one  eighth  of  the  fund  and  also  the  share  of  said 
Daniel  Keys,  deceased. 

A  rule  having  been  granted,  Henry  Keys,  the  administrator 
of  Daniel  Keys,  deceased,  filed  an  answer  denying  the  right  of 
the  petitioner  to  receive  the  share  of  said  Daniel  Keys,  by  any 
power  of  attorney  or  assignment  executed  in  his  lifetime. 

It  was  shown  by  the  testimony,  taken  and  read  on  the  hear- 
ing of  the  rule,  that  the  proceedings  for  the  partition  of  the 
real  estate  of  John  Keys,  deceased,  were  begun  on  October  21, 
1884,  and  so  advanced  that  on  January  23,  1885,  an  order  was 
made  directing  the  real  estate  to  be  sold,  which  order  was  re- 
newed from  time  to  time,  and  a  sale  made  thereunder  on  Jan- 
uary 6, 1886 ;  and  that  on  December  6, 1884,  Daniel  Keys  had 
written  to  his  sister  Marinda  Spriggs,  now  Bell,  the  following 
letter : 
**  Dear  Sister :  "  December  5, 1884. 

"  Enclosed  you  will  find  power  of  atorney  i  want  you  to  col- 
lect the  money  that  is  comeing  to  me  from  the  land  that  is  now 
to  be  sold  and  keep  the  two  hundred  and  fifty  dollars  and  the 
interest  on  it  that  i  borrowed  of  you  if  there  is  any  thing  left 
you  can  send  it  to  me  and  if  there  is  not  anuff  to  pay  you  the 
money  that  i  borrowed  of  you  i  will  send  it  to  you  some  time 
in  the  future  "Daniel  Keys" 

The  power  of  attorney  referred  to  and  enclosed  in  the  fore- 
going letter  was  dated  and  acknowledged  December  5, 1884, 
and  provided : 

**  Know  all  men  by  these  presents :  That  I,  Daniel  Keys,  of 
the  county  of  Calaveras  and  state  of  California,  have  made,  con- 
stituted and  appointed  and  by  these  presents  do  make,  consti- 
tute and  appoint  Marinda  Spriggs  of  the  state  of  Pennsylvania 
my  true  and  lawful  attorney  in  my  name,  place  and  stead  to 
enter  into  and  take  possession  of  all  real  estate  that  I  now 
own  or  may  hereafter  acquire  in  the  state  of  Pennsylvania,  and 
to  lease  the  same  for  such  price  as  she  may  deem  best,  and  col- 
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lect  the  rent,  and  also  to  sell  and  convey  my  said  real  estate, 
or  any  part  thereof,  for  such  price  and  upon  such  terms  and 
credits  as  she  may  deem  expedient.  In  witness  whereof,"  etc. 
After  argument,  the  court,  Inohbam,  P.  J.,  citing  Hunt  v. 
Rousmanier,  8  Wheat.  174,  ruled  that  the  power  of  attorney 
was  not  coupled  with  an  interest  so  as  to  entitle  the  petitioner 
to  the  fund  in  controversy,  and  discharged  the  rule  granted. 
Thereupon,  the  petitioner  took  this  appeal,  assigning  the  order 
discharging  said  rule  for  error. 

Mr,  A.  A.  Furman  (with  him  Mr.  H.  J.  JRoss)^  for  the  ap- 
pellant. 

Counsel  cited:  Kerr  v.  Gilmore,  6  W.  408;  Jaques  v. 
Weeks,  7  W.  261 ;  Kunkle  v.  Wolferabei^er,  6  W.  130 ;  Light- 
ner's  App.,  82  Pa.  801 ;  Nesmith  v.  Drum,  8  W.  &  S.  9 ; 
Kountz  V.  Kirkpatrick,  72  Pa.  886. 

Mr.  R.  F.  Dovmey^  for  the  appellee. 

Counsel  cited :  1  Parsons  on  Cont.,  58,  60 ;  2  Kent's  Com., 
642;  Young  v.  Cottle,  1  P.  Wms.  101;  Story  on  Agency, 
§488;  Power  v.  Power,  7  W.  205;  Marseilles  v.  Kenton,  17 
Pa.  238 ;  Hartley's  App.,  58  Pa.  212 ;  Blackstone  v.  Butter- 
more,  53  Pa.  266;  Hunt  v.  Rousmanier,  8  Wheat.  201;  Fred- 
erick's App.,  52  Pa.  338. 

Opinion,  Mr.  Justice  Sterbett  : 

In  her  petition  to  the  Court  of  Common  Pleas,  appellant 
refers  to  the  proceedings  in  partition  at  No.  1  of  October  Term 
1884,  wherein  the  real  estate  of  her  brother  John  Keys,  de- 
ceased, was  sold,  etc.,  and  then  in  substance  avers  that  $513.77, 
the  last  instalment  of  purchase  money,  has  been  paid  into 
court ;  that  her  brother  Daniel  Keys,  one  of  the  eight  heirs  of 
said  deceased,  executed  a  power  of  attorney  coupled  with  an 
interest  in  her  favor,  authorizing  her  to  collect  his  share  of  the 
estate,  and,  at  the  same  time,  by  a  writing,  assigned  and  ap- 
propriated his  interest  in  the  estate,  or  so  much  thereof  as  was 
necessary,  to  pay  a  debt  of  $250  which  he  owed  her  for  bor- 
rowed money,  etc.,  and  asking  leave  to  take  out  of  court  one 
eighth  of  the  fund,  to  which,  as  one  of  the  heirs  of  her  brother, 
she  was  entitled,  and  also  one  eighth  of  the  same,  claimed  by 
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her  under  and  by  virtue  of  said  power  of  attorney  and  assign- 
ment. Leave  was  therefore  granted  to  appellant  and  six  other 
heirs  to  take  out  of  court  their  respective  shares  of  the  money 
paid  in  as  aforesaid ;  but,  as  to  the  remaining  share,  a  citation 
was  directed  to  Henry  Keys,  administrator  of  Daniel  Keys, 
then  deceased,  to  show  cause  why  the  share  of  his  intestate 
should  not  be  paid  to  appellant  as  prayed  for  in  her  petition. 

In  his  answer,  the  administrator  denied  the  right  of  appel- 
lant, by  virtue  of  the  alleged  power  of  attorney,  assignment,  or 
otlierwise,  to  take  out  of  court  the  whole  or  any  part  of  his 
intestate^s  share  of  the  fund,  and  claimed  that  he  alone,  as  his 
personal  representative,  was  entitled  to  receive  said  share. 
The  court  held  that  the  "  power  of  attorney  was  not  coupled 
with  an  interest  so  as  to  entitle  "  appellant  **  to  the  fund  in 
controversy,"  and  accordingly  dismissed  her  petition  .as  to  that 
branch  of  her  claim.  The  sole  question  presented  by  the  as- 
signments of  error  is  whether  in  so  deciding  the  court  did  not 
err. 

There  is  nothing  in  the  power  of  attorney  from  Daniel  Kejrs 
to  appellant  to  indicate  that  it  was  intended  to  operate  as  a 
power  coupled  with  an  interest;  but  his  letter  of  same  date, 
delivered  to  her  with  the  power  of  attorney,  fully  explains  the 
purpose  of  the  latter,  and  should  be  considered  in  connection 
therewith.  That  letter,  dated  December  6, 1884,  is  as  follows : 
*'  Dear  Sister : 

"  Enclosed  you  will  find  power  of  atorney  i  want  you  to 
collect  the  money  that  is  comeing  to  me  from  the  land  that  is 
now  to  be  sold  and  keep  the  two  hundred  and  fifty  dollars  and 
interest  on  it  that  i  borrowed  of  you  if  there  is  anything  left 
you  can  send  it  to  me  and  if  there  is  not  anuff  to  pay  you  the 
money  that  i  borrowed  of  you  i  will  send  it  to  you  some  time 
in  the  future  Daniel  Keys." 

As  disclosed  by  this  letter,  the  manifest  purpose  of  Daniel 
Keys  was  to  specifically  appropriate  so  much  of  his  share  in 
his  brother's  estate  as  was  necessary  to  pay  the  indebtedness 
therein  mentioned;  and,  to  that  end,  he  invested  his  sister 
with  full  authority  to  receive  the  money  that  was  coming  to 
him  from  the  land  that  was  then  about  being  sold,  and  credit 
the  same  on  account  of  that  indebtedness.  There  is  nothing 
in  the  evidence  to  indicate  any  other  intention.    The  land  re- 
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feiTed  to  in  that  and  subsequent  letters  is  undoubtedly  the 
same  that  was  shortly  afterwards  sold  under  the  proceedings 
in  partition,  and  the  money  in  court  is  part  of  the  proceeds  of 
that  sale.  What,  then,  was  the  effect  of  the  power  of  attorney 
and  accompanying  letter,  both  of  which  appear  to  have  been 
delivered  to  appellant  at  the  same  time  ?  Without  pausing  to 
inquire  what  is  necessary  to  constitute  a  power  coupled  with 
an  interest,  and  wherein  it  differs  from  a  specific  appropriation 
of  property,  or  the  proceeds  thereof,  to  the  payment  of  a  par- 
ticular debt,  or  for  any  other  special  purpose,  we  are  of  opinion 
that  the  power  of  attorney  and  letter  above  quoted  operated 
as  an  equitable  assignment  to  appellant  of  so  much  of  Daniel 
Keys's  interest  in  the  estate  of  his  brother  John  as  would  be 
sufficient  to  pay  the  indebtedness  of  $250,  and  interest,  speci- 
fied in  the  letter.  To  that  extent,  appellant  thereby  acquired 
a  vested  right  to  the  purchase  money  raised  by  the  sale  in  par- 
tition, and  that  right  was  not  divested  by  the  subsequent  death 
of  Daniel  Keys  in  April,  1887. 

It  appears  that  his  share  of  the  fund  paid  into  court  is  less 
than  the  balance  due  appellant.  If  that  be  so,  she  is  entitled 
to  the  whole  of  the  fund  in  controversy.  It  therefore  follows 
that  the  learned  judge  erred  in  refusing  to  permit  her  to  take 
it  out  of  court. 

Decree  reversed,  at  the  costs  of  the  appellee,  and 
record  remitted  for  further  proceedings  in  ac- 
cordance with  this  opinion. 


DELLA  A.  E.  BROWN  v.  W.  DOWNING. 

AFPSAIi  BY  DEPENDANT  FROM  THE  COURT  OP  COMMON  PLEAS 
OP  VENANGO  COUNTY. 

Argued  October  0, 1890— Decided  October  27, 1800. 

(a)  A  mechanics^  lieQ  was  filed  against  a  father  and  his  daughter,  the 
title  to  the  lot  being  in  the  name  of  the  daughter,  who  was  an  infant. 
A  scire  facias  thereon  was  served  on  the  father,  but  returned  as  to  the 
daughter  '*  not  served,  as  said  person  was  found  to  be  a  minor  child  of 
the  defendant :  ^* 
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1.  There  was  a  general  appearance  for  l)oth  defendants  by  attorney,  but, 
without  having  a  guardian  od  litem  appointed  for  the  infant,  judgment 
was  entered  against  both  for  want  of  an  affidavit  of  defence.  In  such 
case,  the  judgment  entered  was  void  against  the  daughter. 

(6)  In  ejectment  by  the  infant  against  the  purchaser  of  the  lot  under  sudi 
judgment,  the  defendant  offered  to  prove  that  the  father  had  purchased 
and  paid  for  the  lot,  had  the  deed  made  to  his  daughter,  and,  after  the 
deed  was  of  record,  contracted  for  the  building  claiming  the  lot  as  his 
own: 

2.  In  the  absence  of  an  offer  to  prove  that,  at  the  time  of  the  purchase 
and  conveyance,  the  father  was  indebted,  or  that  he  contemplated  a 
fraud  on  future  creditors,  the  offer  contained  nothing  to  rebut  the  prima 
facie  case  of  the  plaintiff  made  by  the  deed  to  her,  and  was  properly 
excluded. 

Before  Paxson,  C.  J.,  Sterrbtt,  Green,  Clark,  Wil- 
LiAMS,  McCoLLUM  and  Mitchell,  JJ. 

No.  186  October  Term  1890,  Sup.  Ct. ;  court  below.  No.  20 
November  Teim  1888,  C.  P. 

On  September  24, 1888,  Delia  Ann  Elizabeth  Brown,  by  her 
next  friend,  brought  ejectment  against  William  Downing  for 
a  certain  lot  in  Oil  City.    Issue. 

At  the  trial  on  March  6,  1890,  it  was  admitted  that  the 
United  Petroleum  Farms  Association  was  the  common  source 
of  title.  The  plaintiff  then  put  in  evidence  a  deed  from  the 
said  association  to  her,  for  the  lot  in  dispute,  dated  July  5, 
1870,  recorded  on  July  18, 1871.  The  writ  and  return  being 
shown  to  prove  possession,  the  plaintiff  rested. 

The  defendant  then  called  William  Brown,  the  father  of  the 
plaintiff,  and  offered  to  prove  by  him  that  before  the  biith  of 
the  plaintiff,  he  had  bargained  with  the  United  Petroleum 
Farms  Association  for  the  purchase  of  the  lot  in  question,  paid 
the  purchase  money  therefor,  and  after  her  birth  had  caused 
the  deed  to  be  made  to  her,  then  an  infant  not  more  than  one 
year  old ;  that  thereafter  he  claimed  the  lot  as  his  own,  and, 
without  disclosing  that  the  deed  was  made  to  his  daughter, 
contracted  for  the  erection  of  a  building  on  said  lot ;  this  to 
be  followed  by  the  record  of  a  mechanics'  lien  for  the  erection 
of  said  building,  a  scire  facias  thereon,  judgment,  and  a  sale  of 
the  property  thereunder  to  one  Charles  H.  Lay,  of  Lay  & 
Moore,  the  plaintiffs  in  said  lien,  and  a  conveyance  by  said  Lay 
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to  the  defendant.  This  offer,  fully  set  out  in  the  opinion  of 
the  Supreme  Court,  on  objection  made,  was  refused;  exception.^ 

No  further  testimony  being  offered,  the  court,  Taylob,  P. 
J.,  instructed  the  jury  to  find  for  the  plaintiff.^ 

A  verdict  was  returned  by  the  jury  as  directed.  The  plaint- 
iff having  died  soon  after,  William  Brown  and  Anna  M.  Brown, 
her  father  and  mother  and  only  heirs  at  law,  were  substituted 
as  plaintiffs,  when  judgment  was  entered  and  the  defendant 
took  this  appeal,  assigning  for  error : 

1.  The  refusal  of  defendant's  offer.^ 

2.  The  instruction  to  find  for  the  plaintiff.* 

Mr.  Isaac  Ash  (with  him  Mr.  P.  M.  8peer  and  Mr.  O.  Hey- 
drick)^  for  the  appellant. 

Counsel  cited:  Thomson  v.  Dougherty,  12  S.  &  R.  448; 
Campbell's  Est.,  68  Pa.  284;  Coates  v.  Gerlach,  44  Pa.  48; 
Fonblanque's  Eq.,  §  12,  a;  2  Story's  Eq.  J.,  §  1874;  Mullen  v. 
Wilson,  44  Pa.  418 ;  Larkin  v.  McMullin,  49  Pa.  88 ;  Weidler 
V.  Farmers'  Bank,  11  S.  &  R.  184. 

Mr.  Joshua  Douglass  (with  him  Mr.  J.  H.  Osmer')^  for  the 
appellees. 

Counsel  cited:  (1)  Saxton  v.  Wheaton,  8  Wheat.  219; 
Shank  v.  Simpson,  114  Pa.  208;  Snyder  v.  Christ,  89  Pa.  499; 
Monroe  v.  Smith,  79  Pa.  459;  Greenfield's  Est.,  14  Pa.  489; 
Williams  v.  Davis,  69  Pa.  21 ;  Harlan  v.  Maglaughlin,  90  Pa. 
298.  (2)  Stewart  v.  Freeman,  22  Pa.  120 ;  Kinnear  v.  Gealy, 
1  Penny.  284. 

Opinion,  Mr.  Justice  Sterrett  : 

This  action  of  ejectment,  brought  in  the  name  of  Delia  Ann 
Elizabeth  Brown  by  her  next  friend,  etc.,  resulted  in  a  verdict 
in  her  favor  for  the  lot  in  controversy.  She  afterwards  died, 
leaving  to  survive  her,  as  her  next  of  kin  and  only  heirs  at  law, 
her  father  and  mother,  William  Brown  and  Ann  Maria  Brown, 
who  were  duly  substituted  on  the  record  as  plaintiffs,  and  there- 
upon judgment  was  entered  on  the  verdict. 

It  was  conceded  that,  on  and  prior  to  July  6, 1870,  the  legal 
title  to  the  lot  in  controversy  was  vested  in  the  United  Petro- 
leum Farms  Association,  which  both  parties  recognized  as  a 
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common  source  of  title.  On  that  day,  the  association,  by  its 
deed  duly  recorded,  etc.,  conveyed  the  lot  in  controversy  to 
the  beneficial  plaintiff,  Delia  Ann  E.  Brown,  then  an  infant 
about  one  year  old.  Basing  her  right  of  possession  on  that 
deed  alone,  the  plaintiff  had  a  clear  prima  facie  title.  On  the 
other  hand,  the  defendant,  admitting  title  in  the  United  Petro- 
leum Farms  Association  prior  to  its  conveyance  to  the  benefi- 
cial plaintiff,  claimed  that  under  proceedings  on  a  mechanics' 
lien,  filed  in  1874  by  Lay  &  Moore  against  William  Brown  and 
Delia  Ann  E.  Brown,  the  property  in  controversy  was  sold  and 
conveyed  by  the  sheriff  to  Charles  H.  Lay,  who,  by  deed  dated 
August  16, 1884,  conveyed  the  same  to  the  defendant ;  and, 
to  maintain  the  issue  on  his  part,  he  offered  to  prove  the  several 
matters  and  things  recited  in  the  first  specification  of  error,  to 
wit: 

"  That  before  the  birth  of  the  plaintiff,  Delia  Ann  E.  Brown, 
her  father,  William  Brown,  bargained  with  the  United  Petroleum 
Farms  Association  for  the  purchase  of  the  lot  in  controversy,  and 
paid  the  purchase  money  therefor,  and,  after  the  birth  of  his  said 
daughter,  the  plaintiff,  when  she  was  not  more  than  a  year  old, 
directed  the  deed  to  be  made  to  her ;  that  he  thereafter  claimed 
the  lot  as  his  own,  and,  without  disclosing  the  fact  that  the  deed 
was  made  to  his  infant  daughter,  he  contracted  with  Mr.  Moore 
for  the  erection  of  a  building  on  the  said  lot ;  and  that,  at  the 
date  of  the  execution  of  said  deed,  and  also  of  the  contract  for 
the  erection  of  said  building,  he  had  no  other  property  than  the 
said  lot ;  this  to  be  followed  by  the  record  of  a  mechanics'  lien 
for  the  erection  of  said  house,  and  sale  of  the  premises  under 
the  said  lien,  to  Charles  H.  Lay,  of  the  firm  of  Lay  &  Moore, 
and  conveyance  by  bim  to  the  defendant,  and  also  by  evidence 
that  the  said  Lay  &  Moore  relied  on  the  representation  of  Wil- 
liam Brown  that  he  owned  the  lot  and  were  ignorant  of  the 
existence  of  the  deed  of  the  plaintiff  until  after  the  house  had 
been  erected,  and  after  they  placed  the  claim  in  the  hands  of 
their  attorney  for  the  purpose  of  having  a  lien  entered ;  which 
attorney,  discovering  the  deed  on  record,  and,  supposing  that 
his  clients  had  made  a  mistake  in  furnishing  him  the  names  of 
the  party  against  whom  the  lien  was  to  be  entered,  without  any 
instructions  from  him  to  that  effect,  added  the  name  of  the 
grantee  in  the  deed  as  a  party  to  the  lien,  and  were  not  even 
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then  aware  of  the  fact  that  that  party  was  an  infant ;  that  an 
appearance  was  entered  for  both  the  defendants  in  the  lien, 
and  judgment  was  thereafter  entered  in  favor  of  the  plaintiffs 
against  both  defendants,  and  no  suggestion  was  made  that  said 
Delia  Ann  E.  Brown  was  a  minor  until  long  after  the  sale  of 
the  premises." 

This  offer  was  objected  to  as  incompetent  and  irrelevant,  and 
the  objections  were  sustained.  The  ruling  of  the  court  on  the 
offer  constitutes  the  first  specification  of  error. 

It  appears  by  the  record  of  the  mechanics'  lien,  and  the  scire 
facias  thereon,  that  the  lien  was  filed  against  William  Brown 
and  Delia  Ann  £.  Brown,  and  that  the  writ  of  scire  facias  was  re- 
turned "served"  on  the  defendant  William  Brown,  and,  as  to 
the  other  defendant,  "  not  served,  as  said  person  was  found  to 
be  a  minor  child  of  defendant."  Without  having  a  guardian 
ad  litem  appointed  for  the  infant  defendant  thus  returned  "  not 
served,"  or  taking  any  further  notice  of  her,  judgment  in  de- 
fault of  an  affidavit  of  defence  was  entered  in  April,  1888,  and 
liquidated  at  $811.15.  That  judgment  against  the  infant  de- 
fendant was  wholly  unwarranted  by  anything  that  appears 
either  in  the  record  or  aliunde.  The  scire  facias  was  not  even 
served  on  her,  because,  as  the  sheriff  states  in  his  return,  she 
"  was  found  to  be  a  minor."  She  was  incapable  of  employing 
an  attorney,  and  was  therefore  unaffected  by  the  general  ap- 
pearance, by  attorney,  for  both  defendants.  It  follows  that,  as 
to  her,  the  judgment  was  inoperative  and  void.  It  is  unneces- 
sary to  inquire  what  would  have  been  the  effect,  if  she  had 
been  made  a  party  to  the  proceeding  by  the  appointment  and 
appearance  of  a  guardian  ad  litem.  That  was  not  done ;  and, 
of  course,  any  right  she  had  in  the  property  remained  unaffected 
by  the  proceedings  on  the  scire  facias. 

In  the  absence  of  fraud,  actual  or  constructive,  the  plaintiff's 
father,  William  Brown,  had  a  right  to  purchase  the  lot  in  con- 
troversy, and  have  it  conveyed  to  her.  There  is  nothing  in 
the  record,  nor  in  the  evidence  that  was  offered  and  excluded 
by  the  court,  tending  to  show  that  the  transaction  was  fraudu- 
lent, or  that  the  conveyance  to  her  was  either  void  or  voidable. 
It  would  have  availed  the  defendant  nothing  to  have  proved 
that,  after  the  conveyance  to  plaintiff,  her  father  claimed  the 
lot  as  his  own,  and  contracted  with  Lay  &  Moore  for  the  erec- 
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tion  of  a  building  thereon.  The  deed  to  her,  then  on  record, 
was  notice  to  everybody  that  she,  and  not  her  father,  was  the 
owner  of  the  lot  in  controversy.  There  was  no  oflfer  to  prove 
that  at  the  time  he  purchased  the  lot,  or  when  he  procured  it 
to  be  conveyed  to  her,  he  was  indebted  to  any  one,  or  that  he 
contemplated  any  fraud  on  future  creditors.  In  short,  the  offer 
rejected  by  the  court  contains  nothing  that  would  have  tended 
to  rebut  the  prima  facie  case  presented  by  plaintiffs  evidence, 
and  hence  there  was  no  error  in  excluding  it.  It  also  follows, 
that  there  was  no  error  in  charging  the  jury  as  complained  of 
in  the  second  and  last  specification. 

Judgment  affirmed. 


,137    6741 

!2LJ2l  A.  CAMPBELL  ET  UX.  v.  PITTSB.  &  W.  RT.  CO. 

23  SC  *  ^2   APPEAL  BY  DEFENDANT  PBOM  THE  COURT  OP  COMMON  PLEAS 
ie  23  SO  ^    -^  Qy  CLARION  COUNTY. 

1?5    '^^i 


Argued  October  6, 1690— Decided  Noyember  8, 189a 

1.  A  statement  of  claim  which  does  not  set  out  the  full  record  of  a  suit  in 
a  United  States  Court,  sitting  in  another  county,  upon  whose  judgment  or 
decree  the  plaintiff's  nght  to  recover  is  based,  is  defective ;  the  cases  where 
*•  particular  reference" is  permitted  by  §  3,  act  of  May  25,  1887,  being 
confined  to  records  in  the  county  where  suit  is  brought. 

(a)  A  decree  directing  a  judicial  sale  of  the  franchises,  etc.,  of  a  railroad 

company  provided :  "Any  purchaser  ....  shall  take subject 

to  all  unpaid  purchase  money  for  any  of  the  lands  or  rights  of  way  here- 
in referred  to,  as  well  as  also  all  unpaid  claims  of  landowners  for  dam- 
ages for  property  taken,  injured,  or  destroyed  in  the  construction  of  the 
railroad : " 

2.  A  judgment  against  the  company  whose  franchises  were  thus  sold,  re- 
covered before  the  sale,  in  trespass  for  entering  upon  plaintiff^s  land  and 
constructing  its  road,  cannot  be  recovered  in  assumpsit  against  the  com- 
pany purchasing  under  said  decree,  especially  when,  after  the  judgment 
and  before  the  sale,  the  plaintiff  had  granted  a  right  of  way  to  the  old 
company. 

Before  Paxson,  C.  J.,  Sterrbtt,  Green,  Clark,  Wil- 
XJAMS  and  Mitchell,  J  J. 
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No.  242  October  Term  1890,  Sup.  Ct. ;  court  below,  No.  280 
April  Term  1888,  0.  P. 

On  March  20, 1888,  Alfred  Campbell  and  Catharine,  his  wife, 
in  right  of  said  wife,  brought  assumpsit  against  the  Pittsburgh 
&  Western  Railway  Company,  filing  a  statement  of  claim  alleg- 
ing a  right  to  recover  from  the  defendant  the  sum  of  $1,100, 
with  interest  from  February  8,  1887,  and  averting: 

"1.   That  at  and  prior  to  the  ....  day  of 1881, 

the  plaintiff  was  the  owner  of  a  certain  messuage  and  tract  of 
land  situate  in  the  township  of  Farmington,  in  the  said  county 
of  Clarion,  over  and  across  which  land  the  Pittsburgh,  Bradford 
&  Buffalo  Railway  Company,  a  corporation  chartered  under  the 
laws  of  Pennsylvania,  in  violation  of  law  and  the  constitution 
of  said  state,  had  surveyed  and  located  a  railroad  leading  from 
Foxburg,  in  Clarion  county,  to  Kane,  in  McKean  county,  and 
thereafter,  without  any  right  so  to  do,  acquired  by  law  or  by 
contract  with  the  said  plaintiff,  entered  upon  the  land  of  plaint- 
iff and  established  and  constructed  a  railroad  thereon,  and  con- 
tinued to  operate  the  same  until  said  company  was  transferred 
to  and  became  vested  in  the  Pittsburgh  &  Western  Railroad  as 
hereinafter  stated. 

"  2.  That  at  some  date  between  the  first  of  January,  1888, 
and  the  first  day  of  January,  1884,  the  roadbed,  rolling  stock, 
and  all  the  franchises  of  the  said  Pittsburgh,  Bradford  &  Buf- 
falo Railway  Company  were  duly  transferred  to  and  became 
merged  and  vested  in  the  Pittsburgh  &  Western  Railroad  Com- 
pany, a  corporation  chartered  under  the  laws  of  Pennsylvania 
and  Ohio,  which  said  last  named  company  from  thence,  until 
on  or  about  the  eighth  day  of  June,  1887,  continued  to  operate 
said  railroad,  established  and  constructed  upon  the  land  of  the 
plaintiff  as  aforesaid ;  and  the  said  Pittsburg  &  Western  Rail- 
road Company  thereby  and  by  reason  of  the  premises  and  the 
law  in  such  case  made  and  provided,  became  and  was  liable  to 
the  plaintiff  for  the  amount  of  damages  sustained  by  her  by  rea- 
son of  her  property  being  taken,  injured,  or  destroyed,  and  in 
consequence  of  the  continued  trespasses  upon  her  land  as  afore- 
said. 

"  8.  That  on  the  fifth  day  of  August,  1886,  the  said  plaintiff 
instituted  her  action  of  trespass  in  the  Court  of  Common  Pleas 
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of  Clarion  county  to  No.  376  August  Term  1886,  against  the 
said  Pittsburgh  &  Western  Railroad  Company,  for  the  recovery 
of  the  damages  sustained  by  her,  as  hereinbefore  stated,  which 
said  action  was  so  proceeded  in  that  on  the  eighth  day  of  Feb- 
ruary, 1887,  a  judgment,  on  an  award  of  arbitrators,  was  there- 
in obtained  and  entered  in  said  court  against  the  said  Pittsburgh 
&  Western  Railroad  Company,  and  in  favor  of  the  said  plaint- 
iff, for  her  damages  aforesaid,  in  the  sum  of  $1,100,  and  costs 
of  suit;  said  costs  of  suit  being  taxed  on  the  record  as  follows, 

to  wit which  said  judgment,  the  said  plaintiff  avers,  is 

not  appealed  from,  vacated  or  reversed,  but  is  still  in  full  force 
and  remains  unpaid,  except  the  said  costs,  which  have  been 
paid  by  the  said  Pittsburgh  &  Western  Railroad  Company. 

"  4.  Afterwards,  to  wit,  on  the  23d  day  of  April,  1887,  in 
the  Circuit  Court  of  the  United  States  for  the  Western  District 
of  Pennsylvania,  at  No.  22  May  Term  18*85,  in  the  said  court 
sitting  in  equity,  the  said  Circuit  Court,  having  jurisdiction  ac- 
cording to  law  for  said  purpose,  in  a  certain  proceeding  in  said 
court  in  which  the  Mercantile  Trust  Company  and  others  were 
plaintiffs,  and  the  said  Pittsburgh  &  Western  Railroad  Com- 
pany was  defendant,  made  a  decree  in  due  form  of  law  ordering 
and  directing  a  public  sale  of  the  railroad,  franchises  and  pro- 
perty of  the  said  Pittsburgh  &  Western  Railroad  Company, 
subject  to  cei-tain  conditions  mentioned  in  said  decree,  and  ap- 
pointed Robert  B.  Carnahan,  commissioner  of  said  court,  to 
execute  the  said  order  of  sale,  and  make  return  thereof  to  the 
said  Circuit  Court. 

"  5.  Among  other  conditions,  under  and  subject  to  which  the 
said  sale  was  ordered  to  be  made  as  aforesaid,  it  was  decreed 
by  said  court  in  manner  and  form  as  follows,  viz. : 

"  *  It  is  also  adjudged  and  decreed  that  any  purchaser  or  pur- 
chasers, claiming  under  any  sale  or  sales  made  under  this  de- 
cree, shall  take  and  hold  the  railroad  or  railroads,  or  any  part 
thereof,  sold  under  and  in  pursuance  hereof,  subject  to  all  un- 
paid purchase  money  for  any  of  the  lands  or  rights  of  way  here- 
in referred  to,  as  well  as  also  all  unpaid  claims  of  landowners 
for  damages  for  property  taken,  injured,  or  destroyed  in  the 
construction  of  the  railroad  or  railroads,  or  any  part  thereof,  or 
of  any  of  the  works  appurtenant  thereto,  or  connected  there- 
with, whether  or  not  the  said  defendant  company  or  any  of  the 


Digitized  by  LjOOQIC 


Pa.]  CAMPBELL  v.  RAILWAY  CO.  677 

Statement  of  Facts. 

constituent  companies  aforesaid  have  heretofore  secured  to 
such  claimants  the  payment  of  such  damages  by  giving  or  fil- 
ing of  its  bond  or  bonds  with  sureties,  as  provided  by  law, 
the  purchaser  or  purchaser  hereunder,  or  parties  claiming  by, 
through  or  under  them,  assuming  by  such  purchase  the  pay- 
ment of  such  claims  aforesaid.' 

"  6.  On  the  eighth  day  of  June,  1887,  the  said  commissioner, 
in  pursuance  of  the  said  order  and  decree,  sold  the  raibroad 
and  franchises  of  the  said  Pittsburgh  &  Western  Railroad 
Company  (including  the  said  railroad  constructed  as  aforesaid 
on  and  over  the  said  land  of  the  plaintiff)  at  public  sale  or  out- 
cry, subject  to  the  terms  and  conditions  aforesaid,  to  John  Lau- 
ber  Welsh,  John  T.  Terry,  Charles  H.  Coster  and  Anthony  J. 
Thomas,  for  the  price  or  sum  of  one  million  dollars ;  and  said 
sale  so  made  to  them  as  aforesaid  was  confirmed  by  the  said 
Circuit  Court  on  the  eleventh  day  of  June,  1887. 

"  7.  The  rights  and  title  of  the  said  John  Lauber  Welsh, 
John  T.  Terry,  Charles  H.  Coster  and  Anthony  J.  Thomas,  in 
and  to  the  said  railroad  and  franchises,  purchased  by  them  at 
said  public  sale  as  aforesaid,  thereafter,  to  wit,  on  the  .... 
day  of  ....  ,  1887,  became  duly  vested  in  the  said  Pittsburgh 
&  Western  Railway  Company,  defendant  in  this  suit,  and  the 
said  railway  company  took,  held  and  claimed,  and  does  still 
hold  and  claim  the  said  railroad  and  franchises  by,  through  and 
under  the  said  purchasers  at  the  said  public  sale  thereof. 

^^  8.  The  plaintiff's  claim  in  this  action  is  for  the  amount  of 
her  said  unpaid  judgment  against  the  Pittsburgh  &  Western 
Railroad  Company.".  .  .  . 

The  defendant  company  filed  an  affidavit  of  defence  contain- 
ing the  following  averments: 

"  2.  That  the  Pittsburgh  &  Western  Railroad  Company  ac- 
quired a  right  of  way  over  and  across  plaintiff's  land,  by  virtue 
of  a  certain  writing  bearing  date  May  13,  1887,  duly  executed 
by  plaintiff,  and  recorded  in  the  office  for  the  recording  of 
deeds,  in  Clarion  county,  ....  which  writing,  inter  alia,  con- 
tains the  following  provision : 

'*  *  That  the  said  Catharine  Campbell,  and  Alfred  Campbell 
her  husband,  for  and  in  consideration  of  the  sum  of  two  hun- 
dred dollars,  hath  granted,  bargained  and  sold,  and  by  these 
presents  do  grant,  bargain  and  sell,  unto  the  Pittsburgh  &  West- 
VoL.  cxxxvn — 87 
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em  Railroad  Company,  and  its  successors  or  assigns,  the  free 
and  uninterrupted  use  of  the  right  of  way  and  passage  to  the 
said  railroad  company,  over  and  across  the  lands  of  the  said 
Catharine  Campbell,  in  the  township  aforesaid,  for  the  distance 
of  about  100  rods,  and  the  width  of  forty  feet,  as  the  said  rail- 
road is  now  located.' 

"  That  said  right  of  way  over  plaintiflTs  land  was  acquired 
by  the  said  railroad  company  prior  to  its  sale,  and  by  virtue  of 
said  sale  became  vested  in  defendant  company. 

^^  3.  That  defendant  company  has  never  committed  any  act 
of  trespass  upon  the  lands  of  plaintiff ;  and  is  not  in  any  man- 
ner indebted  to  the  said  plaintiff. 

"  4.  That  the  said  Judgment,  recovered  in  the  said  action  of 
trespass,  was  recovered  wholly  by  said  plaintiff  for  the  trespass 
of  the  said  Pittsburgh  &  Western  Railroad  Company,  com- 
mitted and  continued,  as  set  forth  in  plaintiff's  declaration,  up 
to  a  period  prior  in  date  to  the  purchase  by  the  parties  named 
in  said  declaration,  under  which  purchase  defendant  is  incorpo- 
rated and  organized.".  .  .  . 

A  rule  for  judgment  for  want  of  a  sufficient  affidavit  of  de- 
fence having  been  argued,  the  court,  Wilson,  P.  J.,  on  August 
19, 1889,  filed  an  opinion,  which,  after  stating  the  facts  shown 
and  quoting  the  order  of  sale  set  out  in  the  plaintiffs  statement 
of  claim,  proceeded : 

It  is  difficult  to  conceive  of  terms  of  sale  more  all-embracing. 
The  commissioner,  bn  June  8,  1887,  executed  the  order  and 
sold  the  railroad  and  franchises  of  the  Pittsburgh  &  Western 
Railroad  Company,  subject  to  the  terms  of  sale,  to  John  Lau- 
ber  Welsh  and  others,  for  one  million  dollars,  which  sale  was 

subsequently  confirmed.     Afterwards,  on  the day  of 

.  .  .  .  ,  1887,  the  purchasers  sold  and  transferred  the  railroad 
and  franchises  purchased,  to  the  Pittsburgh  &  Western  Rail- 
way Company,  the  defendant  here,  which  took  possession  of, 
and  now  holds,  claims,  and  operates  the  railroad  and  franchises 
under  that  purchase. 

In  the  presence  of  these  facts,  not  at  all  denied,  it  cannot  be 
doubted  that  the  defendant,  entering  upon  and  operating  a 
railroad  on  plaintiff's  land,  without  complying  with  the  statu- 
tory requirements  for  the  right  of  way,  would  be  a  trespasser: 
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Harrisburg  v.  Crangle,  3  W.  &  S.  463 ;  West.  Penn.  R.  Co. 
V.  Johnston,  59  Pa.  295;  McClinton  v.  Raiboad  Co.,  66  Pa. 
407 ;  Dimmick  v.  Brodhead,  75  Pa.  467 ;  Gilmore  v.  Railroad 
Co.,  104  Pa.  275;  Phila.  etc.  R.  Co.  v.  Cooper,  105  Pa.  289. 
All  these  cases  state  and  reiterate  the  doctrine  that  a  corpora- 
tion, such  as  a  raiboad,  though  clothed  with  the  right  of  emi- 
nent domain,  cannot  take  possession  of  land  against  the  will 
of  the  owner,  without  paying  or  securing  the  payment  of  a  just 
compensation  before  the  taking.  This  is  fundamental  law. 
The  owner's  right  to  damages  for  the  trespass  is  a  vested  right, 
of  which  he  cannot  be  denied:  McClinton  v.  Railroad  Co., 
supra. 

By  the  proceedings  in  the  United  States  Court,  resulting  in 
the  sale,  it  appears  that  the  defendant  corporation  had  made  a 
mortgage  on  the  road  and  its  franchises.  There  never  having 
been  any  statutory  proceedings  for  the  assessment  of  damages, 
the  railroad  company  would  have  no  interest  or  claim  in  the 
plaintiffs  land,  on  which  this  mortgage  would  operate,  and  the 
sale  under  it  could  not  extinguish  any  claim  the  plaintiff  might 
have  for  the  trespass  on  her  land :  West.  Penn.  R.  Co.  v.  John* 
ston,  59  Pa.  293. 

Nor  could  this  claim  for  previous  damage  be  extinguished 
by  the  agreement  for  right  of  way  of  May  18, 1887,  recited  in 
defendant's  affidavit,  unless  it  appeared  from  the  reading  of 
the  agi'eement  such  claim  for  previous  damage  was  embraced 
within  it.  Judgment  for  the  damage  in  trespass,  was  recovered' 
February  8, 1887.  The  mortgage  must  have  been  executed  by 
defendant  company  previously;  and,  under  the  authority  of 
the  West.  Penn.  R.  Co.  v.  Johnston,  supra,  a  sale  under  this 
mortgage  would  not  convey  any  title  under  this  right  of  way 
agreement  of  May  18,  1887,  to  divest  the  plaintiff's  claim  for 
previous  damage,  unless,  as  stated,  it  appeared  from  the  agree- 
ment itself  such  claim  for  previous  damage  was  released.  For 
reasons  to  be  stated  hereafter,  the  court  does  not  consider  that 
this  right  of  way  agreement  released  the  plaintiffs  claim  for 
previous  damage.  The  original  entry,  then,  of  the  defendant 
company,  made  by  the  Pittsburgh,  Bradford  &  Buffalo  Rail- 
way Company,  having  been  without  previous  effort,  as  provided 
by  the  acts  of  1849  and  1856,  for  compensation  to  the  owner» 
would  be  a  trespass,  and  the  title  to  the  premises  would  remain 


Digitized  by  LjOOQIC 


580  •  WESTERN  DISTRICT,  1890.  [137 

Opinion  of  Court  below. 

in  the  plaintiflf  to  assert  all  her  legal  rights :  Phila.  etc.  R.  Co. 
V.  Cooper,  105  Pa.  239;  Gilmore  v.  Railroad  Co.,  104  Pa.  275, 
and  kindred  cases. 

The  sale,  therefore,  on  the  order  of  the  United  States  Court, 
would  not,  itself,  extinguish  the  plaintifiTs  common-law  claim 
for  damages :  West.  Penn.  R.  Co.  v.  Johnston,  supra.  The 
judgment  against  the  railroad  company  was  for  damages  by 
the  defendant  for  entering  and  occupying  plaintiffs  land.  It 
was  not  a  lien  in  the  ordinary  sense,  to  be  divested  on  the  sale 
on  the  mortgage.  Indeed,  the  defendant  company  had  no  es- 
tate in  the  land  to  be  bound  by  a  judgment  in  the  usual  way. 
The  title  was  still  in  the  plaintiff ;  the  judgment  was  damages 
for  occupation.  This  position  results  from  the  reasoning  of 
Justice  Agnew  in  the  Johnston  case  cited.  While  it  is  true, 
that  case  was  a  scire  facias  on  a  judgment  for  damages  against 
the  original  Northwestern  Railroad  Company,  assessed  under 
the  statutory  proceeding,  to  revive  the  judgment  against  the 
West.  Penn.  company,  successor  to  the  Northwestern  company, 
yet  it  was  damages  for  occupation,  practically  the  same  as  a 
judgment  in  trespass ;  except  in  the  former  damages  were  for 
past  and  prospective  occupation,  while  in  the  latter  they  are 
for  the  past,  or  for  damages  abeady  incurred  alone.  The 
plaintiff  never  having  parted  with  her  rights,  shall  not  be  de- 
prived of  the  use  of  her  property  without  compensation.  "  If 
the  original  occupant  has  so  managed  his  card  as  to  escape 
payment  until  it  has  divested  itself  of  its  interest  by  any  form 
of  alienation,  its  alienee,  mediate  or  immediate,  if  it  would 
enjoy  the  uncompensated  right,  must  pay  the  price  of  it."  So 
spoke  the  Supreme  Court  in  the  Johnston  case  mentioned. 

The  court  is  of  opinion,  then,  that  the  sale  ordered  by  the 
United  States  Court  did  not  release  or  extinguish  the  plaintiff's 
claim  for  damages.  If  the  defendant  here,  however,  claims  to 
hold  its  rights  and  franchises  under  such  sale,  changing  its 
character  from  the  original  defendant  in  the  suit  for  damages, 
yet  it  would  still  be  responsible  to  the  landowner  on  this  claim, 
as  an  alienee  of  the  original  trespasser:  De  Haven  v.  Barthol- 
omew, 57  Pa.  128 ;  West.  Penn.  R.  Co.  v.  Johnston,  69  Pa.  295. 

But  there  is  another  ground  of  liability  equally  clear.  Ob- 
serve the  United  States  Court's  terms  of  sale.  Any  purchaser 
at  the  sale  takes  and  holds  subject  to  all  unpaid  purchase 
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money  for  any  of  the  lands  or  rights  of  way,  as  well  as  also  all 
unpaid  claims  of  landowners  for  damages  for  property  taken, 
injured,  or  destroyed  in  the  construction  of  the  railroad  or  the 
works.  This  was  so,  whether  or  not  the  defendant  company 
or  any  constituent  company  had  secured  the  claimaAit's  pay- 
ment of  damages  by  giving  or  filing  bonds  as  provided  by  law ; 
the  purchaser  or  purchasers,  or  parties  claiming  under  them, 
assuming  by  such  purchase  the  payment  of  such  claim.  What 
could  be  clearer  ?  The  undoubted  intention  was  to  make  these 
damage  claims  part  of  the  purchase  money.  The  terms  of  the 
contiuct  of  purchase  made  the  purchaser  liable  for  such  claims 
as  the  plaintiff  makes,  not  because  of  any  statutory  or  common- 
law  right  of  lien,  but  as  part  of  the  contract  of  purchase.  The 
immediate  vendors  of  the  defendant  company  having  purchased 
on  those  terms,  why  should  the  defendant  not  be  liable  to  fulfil 
them?  Can  it  be  said  the  United  States  Court  could  not 
impose  them  ? 

In  Loomis's  App.,  22  Pa.  317,  it  was  said :  "  The  rule  is  in- 
contestably  established  that  a  judicial  sale  of  land  divests  all 
liens,  which  in  their  nature  are  capable  of  being  ascertained 
and  which  are  not  saved  by  statute.''  Again:  ^^But  these 
cases  are  not  authority  for  more  than  this :  That  a  contract  to 
buy  subject  to  a  lien  may  be  enforced,  if  it  can  be  done  with- 
out affecting  the  interests  of  persons  who  are  not  parties  to  it. 
That  the  principle  was  not  intended  to  be  carried  any  further 
is  proved  by  the  case  of  Barnet  v.  Washebaugh,  16  S.  &  R. 
410,  which  decided,  only  four  months  later  than  Stackpole  v. 
Glassford,  16  S.  &  R.  163,  that  though  a  sheriff's  sale  may  be 
subject  to  a  legacy,  the  lien  will  be  discharged  unless  it  appears 
expressly  that  it  was  the  clear  understanding  of  all  parties  that 
it  was  to  remain  upon  the  land." 

In  Bamet  v.  Washebaugh,  supra,  it  is  said :  "  The  intention 
of  the  parties  best  appears  here  by  the  conditions  of  the  sheriff's 
sale."  Zeigler's  App.,  36  Pa.  183,  says :  "  A  sheriff's  sale  of 
land,  in  the  absence  of  express  stipulations  to  the  contrary,  dis- 
charges all  prior  liens.  This  is  a  general  rule,  founded  on  the 
universal  practice  of  the  courts;  but,  if  the  sheriff  sell  with  an 
express  condition  that  the  purchaser  shall  take  subject  to  the 
lien  of  a  mortgage  which  would  otherwise  be  discharged,  the 
courts  will  enforce  the  contract."    Justice  Lowbib  says :  "  The 
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contract  must  be  enforced  as  made,  according  to  the  maxim  al- 
ready quoted,  and  in  order  that  individuals  may  not  suffer  from 
the  irregular  practice  of  public  ofiBcers,  which  the  maxim,  actus 
curiae  neminem  gravabit,  forbids." 

To  the*8ame  effect,  practically,  are  the  utterances  in  Schall's 
App.,  40  Pa.  171,  and  in  Crooks  v.  Douglass,  56  Pa.  51.  In 
the  latter  case.  Crooks  bought  land  of  Douglass  and  gave  a 
mortgage  for  the  purchase  money.  Judgments  were  entered 
against  Crooks.  The  mortgage  was  then  recorded.  Fulton 
bought  at  sheriff^s  sale,  with  the  condition  that  he  bought  sub- 
ject to  this  mortgage,  ahead  of  which  the  judgments  had  been 
entered.  He  sold  to  Cooper,  who  had  knowledge  that  Fulton 
bought  subject  to  the  mortgage.  Cooper  was  estopped  from 
denying  his  liability  on  a  scire  facias  on  the  mortgage.  While 
these  cases  arose  in  instances  where  the  sale  was  made  subject 
to  liens  of  record,  still,  if  it  had  not  been  for  the  conditions  an- 
nexed to  the  judicial  sale,  they  would  have  been  discharged. 
They  recognize  the  validity  of  imposing  conditions  on  pur- 
chasers at  judicial  sales,  and  such  conditions  becoming  part  of 
the  contract  of  purchase. 

It  is  true,  also,  they  were  sales  of  estates  in  land  which  were 
the  subject  of  lien,  while  the  right  of  way  or  easement  of  a 
railroad  company  is  not  such  an  estate  as  is  the  subject  of  a 
statutory  lien.  But  why  cannot  a  sale  be  made  of  the  fran- 
chises of  a  railroad  company,  with  such  conditions  as  will  make 
the  purchaser  liable  to  fulfil  the  contract  of  purchase?  De 
Haven  v.  Bartholomew,  mentioned,  is  authority  in  the  same 
direction.  Then  again,  in  Unangst  v.  Kraemer,  8  W.  &  S. 
400,  it  was  held  the  action  could  be  maintained  against  the 
alienee  personally,  when  he  bought  the  land  expressly  subject 
to  the  charge,  making  it  thereby  part  of  the  purchase  money. 

These  conditions,  then,  imposed  by  the  United  States  Court, 
were  valid,  and  could  be  imposed  as  part  of  the  consideration 
of  sale.  In  making  such  careful  conditions,  to  secure  the 
landowner  in  any  event,  the  court  was,  doubtless,  impressed 
with  a  thought  of  the  probable  insolvency  of  the  trespassing 
company  on  landowners'  rights. 

The  right  of  the  plaintiff  to  enforce  the  collection  of  claims 
made  part  of  the  purchase  money  in  a  judicial  sale,  is  not  now 
a  disturbing  question.     Pidcock  v.  Bye,  8  R.  194,  is  authority 
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in  this  direction.  Bye  took  a  release  of  the  land,  subject  to 
the  payment  of  certain  charges  to  third  parties.  In  an  action 
by  one  of  the  claimants  the  court  says :  "  The  defendant  knew 
of  the  charge  and  took  the  land  subject  to  it.  It  was,  in  fact, 
part  of  the  price  paid  for  it,  and  there  was  in  the  whole  trans- 
action a  consideration  to  the  defendant,  an  express  agreement 
to  pay  it  to  those  entitled  to  it.  Those  entitled  can,  by  many 
authorities,  maintain  assumpsit,"  etc.  This  case  is  approvingly 
cited  in  Unangst  v.  Kraemer  and  in  De  Haven  v.  Bartholomew, 
supra;  so,  also,  Buckley's  App.,  48  Pa.  496. 

This  feature  of  the  case  has  been  discussed  apart  from  the 
act  of  June  12, 1878,  P.  L.  205.  That  act  would  not  obtain 
against  the  written  stipulations  in  the  terms  of. sale.  Even  if 
it  did,  here  the  defendant  is  the  same  corporation  against  which 
the  judgment  in  trespass  was  obtained. 

But  it  is  contended  the  agreement  for  right  of  way,  of  May 
18, 1887,  being  before  the  United  States  Court  sale  of  June  8, 
1887,  made  the  original  entry  of  the  defendant  on  plaintiff's 
land  lawful  and  gave  title 'to  this  right  of  way  over  the  land ; 
and,  therefore,  the  sale  extinguished  the  judgment  of  February 
8,  1887,  for  the  trespass,  which  is  the  basis  of  plaintiff's  claim. 
To  support  this  position,  the  case  of  Lawrence's  App.,  78  Pa. 
869,  is  cited.  This  case  is  not  so  regarded  by  the  court.  By 
reference  to  its  facts,  recited  on  page  867,  the  owner  of  the  land 
released  the  railroad  company  from  all  claims,  damages,  etc., 
by  reason  of  theii*  entering  upon  and  taking  the  land,  etc. 
The  Supreme  Court  says :  "  The  release  operated  not  by  way 
of  an  original  conveyance  but  by  way  of  a  discharge  from  dam- 
ages incurred."  The  paper  of  May  13, 1887,  does  not  purport  to 
be  a  release  of  all  antecedent  damage,  but  a  grant  of  ^^  the  free 
and  uninterrupted  use  of  the  right  of  way  and  passage  to  the 
railroad  company  over  and  across  plaintiff's  lands,  for  one  hun- 
dred feet  long  and  forty  feet  wide,  as  the  railroad  is  now  lo- 
cated." The  consideration  paid  is  $200.  It  must  be  borne  in 
mind,  at  this  date  the  plaintiff  had  judgment  against  the  defend- 
ant company  for  previous  trespasses,  for  $1,100  and  costs.  No 
reference  appears,  in  the  agreement,  to  that  judgment,  nor  any- 
thing in  it  to  indicate  the  plaintiff  was  extinguishing  it  for 
$200,  about  one  sixth  of  its  amount.  The  reasonable  construc- 
tion, in  view  of  all  the  surroundings,  about  this  agreement,  is. 
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that  the  plaintiflf  was  giving  a  present  grant  of  right  of  way 
for  the  future,  without  reference  to  past  occurrences. 

It  has  been  observed  that  the  entry  by  the  railroad  company, 
previous  to  approval  by  the  proper  court  of  the  bond  of  in- 
demnity, is  a  trespass:  Dimmick  v.  Brodhead,  75  Pa.  467. 
Ejectment  or  trespass  will  lie  by  the  landowner  in  such  case. 
But  he  may  waive  his  constitutional  right  to  oust  the  tres- 
passer, and  proceed  for  compensation  under  the  statute.  This, 
being  made,  divests  his  title  and  vests  an  easement  in  the  com- 
pany, leaving  such  company  trespasser  liable  only  for  the  prior 
trespass.  The  owner's  right,  as  stated,  for  the  trespass,  is  a 
vested  right  of  which  he  cannot  be  deprived.  But  as  to  that 
use  which  is  yet  to  come,  the  legal  remedy  for  appropriation 
and  compensation  maybe  pursued  by  eiUier  party :  McClin- 
ton  V.  Railway  Co.,  66  Pa.  407.  If,  instead  of  presenting 
a  petition  for  assessment  of  damages,  under  the  statute,  the 
parties  agreed  amicably,  this  would  be  a  substitute  for  such 
petition.  But  this  would  not  extinguish  a  claim  for  past  oc- 
currences, particularly  when  such  claim  had  been  reduced  to  a 
judgment,  unless  the  agreement  intended  to  make  it  so. 

It  does  not  appear,  then,  that  this  grant  of  the  right  of  way 
of  May  18, 1887,  or  the  United  States  Court's  sale,  extinguished 
the  plaintiff's  claim  and  judgment  for  damages  of  February, 
1887.  The  different  averments  of  the  defendant's  affidavit  are, 
therefore,  insufficient  to  prevent  judgment 

Judgment  having  been  entered  for  the  plaintiff,  liquidated 
by  the  prothonotary  at  $1,276.70,  the  defendant  took  this  ap- 
peal, assigning  the  order  directing  judgment  to  be  entered  for 
the  plaintiff,  for  error. 

Mr.  W.L.  CorbeU  (with  him  Mr.  Don  0.  CorheU  and  Mr.  W. 
H.  Ro8%)^  for  the  appellant. 

Counsel  cited :  De  Haven  v.  Bartholomew,  67  Pa.  126  ;  Bly- 
mire  v.  Boistle,  6  W.  182;  Torrens  v.  Campbell,  74  Pa.  472; 
Kountz  V.  Holthouse,  85  Pa.  285 ;  Hostetter  v.  Hollinger,  117 
Pa.  611 ;  Adams  v.  Kuehn,  119  Pa.  86 ;  Delp  v.  Brewing  Co., 
128  Pa.  42,  57. 

Mr.  John  W.  Reed  (with  him  Mr.  Harry  R.  Wilson')^  for  the 
appellee. 
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Counsel  cited :  (1)  Harrisburg  v.  Crangle,  3  W.  &  S.  460 ; 
Penna.  R.  Co.  v.  Eby,  107  Pa.  166 ;  Bethlehem  Co.  v.  Yoder, 
112  Pa.  136 ;  McCUnton  v.  Railway  Co.,  66  Pa.  404 ;  West. 
Penn.  R.  Co.  v.  Johnston,  59  Pa.  290;  Buffalo  etc.  R.  Co.  v. 
Harvey,  107  Pa.  319.  (2)  Crooks  v.  Douglass,  66  Pa.  68; 
Tospon  V.  Sipe,  116  Pa.  600;  Jones  v.  Raiguel,  97  Pa.  437. 

Opinion,  Mb.  Justice  Mitchbll: 

The  plaintiff's  statement  is  defective  in  not  exhibiting  the 
full  record  of  the  suit  in  the  Circuit  Court  of  the  United  States, 
on  which  the  right  to  recover  against  the  present  defendant 
depends.  The  procedure  act  of  1887,  in  express  terms,  requires 
the  statement  to  be  accompanied  by  copies  of  all  notes,  con- 
tracts, etc.,  and  the  excepted  cases  where  "particular  refer- 
ence "  to  records  is  sufiScient,  are  confined  to  records  in  the 
county  where  suit  is  brought.  The  importance  of  such  copies 
is  well  exemplified  in  the  present  case.  The  decree  of  the  Cir- 
cuit Court  requires  the  purchaser  at  the  sale  to  take  subject 
to  *'  all  unpaid  purchase  money  for  any  of  the  lands  or  rights 
of  way  herein  referred  to."  What  are  so  referred  to,  we  can 
only  conjecture.  For  all  that  appears  in  the  statement,  they 
may  be  specially  described  lands  and  rights  of  way  of  which 
plaintiffs  is  not  one. 

But,  irrespective  of  the  incompleteness  of  the  statement,  it 
discloses  no  cause  of  action.  The  claim  is  made  against  one 
corporation,  on  a  judgment  against  another.  What  is  the  ba- 
sis of  liability  ?  Not  a  lien  on  land,  for  as  to  the  particular 
land  in  question  it  was  and  is  the  plaintiff's  own,  and  the  Pitts- 
burgh &  Western  Railroad  Company  had  no  title  on  which  a 
lien  could  fasten :  and,  as  to  any  other  land  of  the  Pittsburgh 
&  Western  Railroad  Company  which  the  judgment  might  have 
grasped,  the  lien  was  discharged  by  the  sale.  It  is  plain,  there- 
fore, that  the  present  defendant  is  only  liable,  if  at  all,  by  the 
decree  of  the  Circuit  Court,  and  the  terms  of  the  sale  under 
which  its  title  accrued. 

It  is  not  necessary  to  discuss  the  authority  of  the  Circuit  Court 
to  impose  the  terms  it  did  as  to  the  sale.  The  purchaser,  and 
those  in  privity  with  him,  are  in  no  position  to  question  the 
terms  which  they  agreed  to  when  they  bought.  But  the  de- 
cree was  out  of  the  usual  course  of  judicial  sale,  and  in  deroga- 
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tion  of  the  general  principle  that  purohasers  at  such  sales  take 
the  land  discharged,  or  subject  only  to  such  known  and  ascer- 
tainable liens  as  are  expressly  preserved.  We  must  therefore 
examine  the  decree  to  see  that  its  effect  is  not  pushed  beyond 

its  intended  limits.     The  language  is,  ^^  any  purchaser 

shall  take subject  to  all  unpaid  purchase  money  for 

any  of  the  lands  or  rights  of  way  herein  referi^ed  to,  as  well  as 
also  all  unpaid  claims  of  landowners  for  damages  for  property 
taken,  injured,  or  destroyed  in  the  construction  of  the  rail- 
road," etc.  All  that  is  included  in  this  language  is  what  is 
commonly  known  as  land  damages,  to  wit,  compensation  to  the 
owners  of  the  land  over  or  along  which  the  railroad  is  con- 
structed, for  the  injury  to  their  land  by  such  construction,  and 
the  right  of  action  is  given  in  the  words  of  the  constitution  to 
all  owners  of  land,  for  "  property  taken,  injured,  or  destroyed 
by  the  consti^uction."  Such  damages  form  a  well-known  class, 
having  certain  features  peculiar  to  themselves,  such  as  express 
protection  by  name  in  the  constitution,  exemption  from  ordi- 
nary statutes  of  limitation,  etc.  This  is  the  class  of  claims 
which  the  decree  imposes  upon  the  purchaser.  It  is  not  said 
that  he  shall  take  subject  to  the  debts  or  judgments  of  the  old 
company  generally,  as  for  goods  furnished  or  services  rendered, 
or  for  negligence  or  trespasses,  but  only  for  the  particular  class 
of  obligations  clearly  indicated.  The  claim  of  the  plaintiff  is 
for  a  debt  of  the  old  company  on  a  general  judgment  for  dam- 
ages by  trespass.  It  is  on  the  same  legal  footing  as  to  the  pur- 
chaser, the  present  defendant,  as  a  judgment  for  damages  for 
burning  plaintiff's  barn,  or  running  over  his  cattle.  It  is  not 
in  any  legal  sense  for  land  taken,  or  right  of  way  acquired. 
The  plaintiff's  claim  for  compensation,  in  that  regard,  was 
the  same  after  this  judgment  as  before.  It  is  this  feature  which 
distinguishes  the  present  case  from  West.  Penn.  R.  Co.  v.  Johns- 
ton, 69  Pa.  290,  and  Buffalo  etc.  R.  Co.  v.  Harvey,  107  Pa. 
319.  Those  were  cases  of  damages  for  land  taken  in  the  con- 
struction of  the  railroad,  and  in  the  former  the  charter  of  the 
defendant  expressly  made  such  damages  a  perpetual  lien  until 
paid. 

We  are  therefore  of  opinion  that  the  claim  of  plaintiff  be- 
longs to  the  class  of  geneitd  debts  of  the  Pittsburgh  &  Western 
Railroad  Company  which  were  not  covered  by  the  terms  of  the 
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decree  of  the  Circuit  Court,  and  for  which  the  defendant  is  not 
liable.  Even  if  this  conclusion  were  doubtful  upon  the  terms 
of  the  decree,  which  we  do  not  regard  it,  it  would  be  made 
clear  by  the  fact  set  forth  in  the  affidavit  of  defence,  that  the 
plaintiff  granted  the  right  of  way  to  the  Pittsburgh  &  Western 
Railroad  Company,  after  the  judgment  for  the  trespass  and  be- 
fore the  sale.  It  is  true  the  agreement  did  not,  so  far  as  ap- 
pears here,  release  the  damages  for  the  previous  trespass  of  the 
defendant  in  the  judgment.  That  claim  still  remained  good 
against  the  trespasser.  But  it  severed  the  past  trespass  from 
the  future  lawful  occupation,  and  gave  the  old  company  an 
unquestionable  title  to  a  right  of  way,  to  which  the  purchaser 
succeeded.  At  the  time  of  the  sale,  therefore,  the  plaintiff 
had  no  claim  for  any  "  unpaid  purchase  money,  or  right  of 
way,"  and  no  right  of  action  to  which  the  purchaser  became 
subject. 

Judgment  reversed. 


ESTATE  OP  J.  J.  HAZLETT,  DECEASED. 

APPEAL  BY  J.  M.  STEWART  PROM  THE  ORPHANS'  COURT  OP 
POREST  COUNTY. 

AiK:aed  October  6, 1S90— Decided  Noyember  8, 1800. 

(a)  Exceptions  were  filed  to  the  confirmation  of  an  Orphans*  Court  sale 
for  the  payment  of  a  decedent^s  debts,  on  the  ground  that  the  sale  was 
made  in  undue  haste,  when  it  was  known  that  the  exceptant  would  bid 
more  than  the  bid  accepted,  and  would  be  present  in  a  few  moments  for 
that  purpose  r 

1.  The  exceptant,  alleging  that  he  was  a  creditor  interested,  but  not  stat- 
ing the  character  of  his  claim  and  not  alleging  collusion  between  the 
administrator  and  the  purchaser,  and  the  evidence  showing  that  the  sale 
was  made  at  the  time  and  place  advertised,  a  decree  confirming  the  sale 
was  affirmed  by  a  divided  court. 

Before  Paxson,  C.  J.,  Sterrbtt,  Green,  Clark,  Wil- 
liams and  Mitchell,  JJ. 

No.  249  October  Term  1890,  Sup.  Ct.;  court  below.  No.  2 
September  Term  1888,  O.  ( '. 
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To  the  number  and  term  of  the  court  below,  Mrs.  Lizzie  C. 
Hazlett,  administratrix  of  the  estate  of  J.  J.  Hazlett,  deceased, 
to  an  order  of  said  court  directing  said  administratrix  to  make 
public  sale  of  the  interest  of  said  deceased  in  certain  real  estate, 
for  the  payment  of  debts,  made  return  that,  having  given  due 
public  notice  of  the  time  and  place  of  sale,  she  did,  on  January 
29, 1889,  at  the  time  and  place  of  the  notice,  expose  the  said 
interest  to  sale  by  public  outcry,  and  sold  the  same  to  J.  F. 
Proper,  of  Tionesta,  Pa.,  for  $700,  "  he  being  the  best  bidder  and 
that  the  best  price  bidden  for  the  same,"  praying  that  said  sale 
be  confirmed. 

J.  M.  Stewart,  alleging  that  he  was  a  creditor  of  the  dece- 
dent's estate,  and  that  the  estate  was  insolvent,  filed  the  follow- 
ing exceptions  to  the  confirmation : 

1.  The  sale  was  made  with  undue  haste,  and  the  property 
knocked  down  within  three  minutes  after  the  hour  named  in 
the  advertisement  for  sale,  by  some  watches,  and  before  the  hour 
of  sale,  by  other  watches  believed  to  be  correct,  thereby  depriv- 
ing the  exceptant  of  the  opportunity  of  bidding ;  it  being  well 
known  by  those  conducting  the  sale  that  the  exceptant's  agent 
had  come  to  Tionesta  for  the  purpose  of  bidding  upon  the  pro- 
perty, and  would  be  present' and  bid,  within  a  few  minutes,  if 
the  sale  should  be  delayed  so  long. 

2.  The  exceptant's  agent  arrived  at  the  place  of  sale  at  the 
hour  named  in  the  advertisement  for  sale,  by  his  watch,  which 
he  believed  to  be  correct,  with  instructions  to  bid  $1,000  for  the 
property,  and  would  have  so  bid  if  he  had  been  allowed  so  to 
do  by  the  person  conducting  the  sale. 

3.  The  price  for  which  the  property  was  sold  was  inadequate, 
and  at  least  $300  less  than  the  exceptant's  agent  was  instructed 
to  bid  therefor,  and  was  ready,  willing  and  oflfering  to  bid. 

The  exceptant  hereby  offers  to  bid  $1,000  for  said  property, 
if  said  sale  is  set  aside,  and  he  is  permitted  or  given  an  oppor- 
tunity so  to  do. 

— The  depositions  taken  on  behalf  of  the  exceptant,  upon  the 
rule  granted,  were  to  the  effect  that  one  D.  O.  Brown  was  sent 
by  him  to  Tionesta  to  attend  the  sale,  with  instructions  to  bid 
$1,000,  or  more  if  necessary;  that  the  night  before  the  sale 
Brown  was  approached  in  the  hotel  by  O.  W.  Proper,  who  told 
him  that  he  would  be  the  only  other  bidder  at  the  sale  and  de- 
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sired  to  know  how  much  Brown  would  take  to  stay  away,  but 
Brown  repudiated  the  proposition;  that  Brown  went  to  the 
court  house  at  ten  o'clock,  by  his  walch  which  he  believed  to 
be  correct,  and  found  that  the  sale  had  been  held  and  the  pro- 
perty purchased  by  J.  F.  Proper  for  f700 ;  that  Brown  after- 
wards mot  Proper  and  the  latter  said  that  the  property  was  sold 
to  him  at  two  minutes  after  ten ;  that,  about  fifteen  or  twenty 
minutes  after  ten.  Brown  made  an  offer  in  writing  of  $900  to 
the  attorney  of  the  administratrix,  which  was  refused.  One  of 
the  exceptant's  witnesses  testified  that  the  sale  was  completed 
by  three  minutes  after  ten,  and  that  he  was  present  and  did  not 
hear  any  description  of  the  land  read. 

The  depositions  on  the  part  of  the  administratrix  were  to  the 
effect  that  the  property  was  sold  about  five  minutes  after  ten, 
in  the  usual  way. 

After  argument  of  the  exceptions,  the  court.  Brown,  P.  J., 
filed  the  following  opinion : 

The  evidence  seems  clearly  to  show  that  the  sale  was  made 
at  the  time  and  place  of  the  notice ;  and,  while  it  may  be  that 
it  was  conducted  with  haste,  and  possibly  with  the  hope  that 
Mr.  Proper  would  become  the  purchaser,  this  alone  is  not  a 
good  reason  for  refusing  confirmation ;  it  should  further  appear 
that  the  sale  is  prejudicial  to  the  exceptant,  inasmuch  as  the 
administratrix  is  asking  the  confirmation. 

The  exceptant  states  in  his  deposition  that  he  claims  to  be  a 
creditor  of  the  estate  of  J.  J.  Hazlett  to  the  extent  of  at  least 
$600.  He  does  not  state  the  character  of  the  claim,  to  enable 
us  to  determine  whether  it  is  or  is  not  a  prima  facie  valid 
claim.  He  does  not  allege  collusion  between  the  administratrix 
and  Proper  to  wrong  him  as  a  creditor.  The  administratrix  is 
asking  the  sale  to  be  confirmed,  and,  if  she  has  wrongfully  re- 
fused a  higher  bid  for  the  property,  by  reason  of  which  the 
exceptant's  claim  against  the  estate,  if  a  valid  one,  is  impaired, 
he  has  his  remedy  against  her  in  the  settlement  of  her  accounts, 
or  possibly  by  an  action.  If  the  exceptant  was  not  an  actual 
creditor  of  the  estate,  but  interested  only  in  buying  the  prop- 
erty as  a  speculation,  he  has  not  been  legally  prejudiced  so  as 
to  give  him  a  standing  to  oppose  the  confirmation  of  the  sale. 

The  exceptions  are  overruled  and  sale  is  confirmed. 
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— The  exceptant  therefore  took  this  appeal  specifying  that 
the  court  erred  in  dismissing  his  exceptions  and  confirming 
the  sale. 

Mr.  C.  Heydrick  (with  him  Mr.  Carl  I.  HeydrieK)^  for  the 
appellant. 

Counsel  cited:  Brail's  App.,  24  Pa.  611;  Bull's  App.,  108 
Pa.  604;  Di-ennan's  App.,  118  Pa.  187;  §4,  act  of  April  14, 
1885,  P.  L.  276. 

Mr.  J.  H.  Otmery  for  the  appellee. 

Per  Cubiam: 

Decree  affirmed  by  an  equal  division,  and  the  appeal  dis- 
missed at  the  costs  of  the  appellant. 

Decree  affirmed. 


MAIN  STREET,  BIG  RUN  BOROUGH. 

APPEAL  BY  A.  M.  MCCLUBB  FBOM   THB   C0T7BT  OF  QITABl^EB 
SESSIONS  OF  JEFFEBSOK  COUNTY. 

Argued  October  6, 1890— Decided  NoyemberS,  1890. 
[To  be  reported.] 

1.  Viewers  appointed  under  §  1,  act  of  April  22, 1856,  P.  L.  625,  to  asaess 
damages  and  benefits  for  the  widening,  etc.,  of  a  part  of  a  borougfa 
street,  are  not  confined  in  the  assessment  of  such  benefits  to  properties 
abutting  upon  that  part  of  the  street  embraced  in  the  proceeding,  bat 
have  power  to  make  such  assessment  upon  land  lying  anywhere  along 
the  line  of  the  whole  street. 

2.  Wherefore,  persons  owning  land  which  abuts  upon  the  line  of  the 
same  street,  though  upon  a  different  part  of  it  from  that  to  which  such 
a  proceeding  relates,  are  not  disinterested  freeholders,  qualified  as 
viewers  under  the  provisions  of  said  act ;  and,  if  the  service  of  such 
disqualified  viewers  appear  upon  the  record,  the  proceedings  will  be 
set  aside  on  appeal. 

Before  Paxson,  C.  J.,  Stbbbbtt,  Gbeen,  Clabk,  Wil- 
liams and  Mitchell,  JJ. 
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No.  2  October  Term  1890,  Sup.  Ct.;  court  below,  No.  22 
February  Term  1889,  Q.  S. 

On  February  26, 1889,  the  burgess  and  town  council  of  the 
borough  of  Big  Run  presented  a  petition,  setting  forth  that  an 
ordinance  of  said  borough,  enacted  on  October  31,  1887,  di- 
rected the  straightening  and  widening  of  Main  street  between 
the  intersection  of  Hudson  street  therewith  and  the  eastern 
boundary  of  the  borough,  as  more  particularly  described  in  a 
draft  annexed  to  and  made  a  part  of  the  petition  ;  praying  for 
the  appointment  of  seven  disinterested  freeholders  of  said 
borough,  to  assess  damages  and  contributions,  in  accordance 
with  the  provisions  of  the  act  of  April  22,  1856,  P.  L.  525, 
supplementary  to  the  general  borough  act  of  April  3, 1851, 
P.  L.  320. 

The  draft  attached  to  the  petition  exhibited  that  part  of 
Main  street  lying  west  of  Hudson  street,  as  well  a^  the  portion 
thereof  embraced  in  the  petition.  The  names  of  the  owners  of 
property  fronting  on  each  side  of  the  street  were  marked  upon 
the  map,  and  among  the  names  so  marked  were  those  of  J.  A. 
Hamilton,  A.  B.  Stoner,  R.  A.  Hamilton  and  George  M.  Gour- 
ley,  who  were  represented  upon  the  map  as  the  owners  of  lots 
fronting  on  that  part  of  Main  street  which  lies  west  of  Hudson 
street.  The  map  gave  also  the  couraes  and  distances  of  the 
street,  as  thereon  represented,  exhibiting  a  street  with  several 
turns  and  angles  in  it. 

Upon  the  presentation  of  the  petition,  the  court  appointed 
seven  viewers,  four  of  whom  were  the  persons  named  above  as 
owning  lots  on  the  western  part  of  Main  street. 

On  May  6,  1889,  the  viewers  filed  their  report,  whereby, 
inter  alia,  they  awarded  to  A.  M.  McClure,  as  the  owner  of  a 
certain  lot  upon  the  north  side  of  East  Main  street,  damages 
in  the  sum  of  $10.71,  and  assessed  upon  ceitain  lots  of  said 
McClure,  situated  upon  the  south  side  of  said  street,  benefits 
aggregating  $20.  The  viewers  attached  to  their  report  a  draft 
by  which,  as  their  report  stated,  "  the  said  view  upon  which 
damages  and  benefits  are  assessed  and  levied  as  aforesaid  is 
more  particularly  set  forth."  The  lines  of  the  street,  as  set 
forth  on  this  plot,  varied  from  the  lines  shown  by  the  plot  at- 
tached to  the  petition,  except  in  one  instance ;  the  variations 
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in  one  of  the  lines  being  in  the  bearing  only,  while  the  re-  * 
maining  variations  were  in  both  bearings  and  distances. 

A.  M.  McClure  filed  exceptions  to  the  report  of  the  viewers, 
asking  that  it  be  set  aside,  among  other  reasons,  because : 

1.  The  viewers  Stoner,  Gourley,  J.  A.  Hamilton  and  R.  A. 
Hamilton,  were  not  such  disinterested  viewers  as  the  law  con- 
templates, being  real  estate  owners  on  the  line  of  the  street.^ 

2.  Because  the  view  was  not  wholly  on  the  ground  embraced 
in  the  widening  ordinance,  being  in  one  place,  for  a  distance 
of  400  feet,  about  three  feet  and  six  inches  further  north  than 
the  line  of  the  ordinance  upon  which  the  view  was  based.* 

Depositions  in  support  of  and  against  the  exceptions  were 
taken  by  the  parties. 

After  argument,  the  exceptions  were  dismissed  by  the  court, 
Wilson,  P.  J.,  whereupon  the  exceptant  took  this  appeal,  as- 
signing for  error : 

1,  2.  The  dismissal  of  the  appellant's  exceptions.  ^  ' 

Mr,  W.  F.  Stewart  J  for  the  appellant : 

It  is  not  within  the  letter  or  the  spirit  of  the  act  of  April  22, 
1866,  P.  L.  525,  that  four  men  owning  property  on  the  west 
end  of  the  street,  should  be  viewers  to  assess  damages  and  ben- 
efits upon  the  east  end :  Chestnut  Ave.,  68  Pa.  81.  The  facts 
upon  which  this  exception  is  based  appear  upon  the  map  at- 
tached to  the  petition,  which  is  a  part  of  the  record.  They 
appear  also  by  depositions,  which  may  be  considered  on  a  cei^ 
tiorari  in  support  of  such  an  exception :  Bryson's  Road,  2  P.  & 
W.  207.  The  two  maps  upon  the  record  show  that  the  coun- 
cils ordained  one  line  for  the  street,  and  the  viewers  of  their 
own  volition  viewed  another.  If  the  street  is  opened  on  the 
line  of  the  ordinance,  it  will  occupy  ground  that  has  not  been 
viewed ;  while,  if  it  is  opened  on  the  line  of  the  view,  it  will 
occupy  ground  never  ordained  to  be  appropriated.  Moreover, 
if  the  street  commissioner  take  both  maps,  he  cannot  tell  where 
to  open  the  street ;  and  this  shows  an  error :  Bean's  Road,  85 
Pa.  280.  The  two  errors  we  have  assigned,  being  radical  er- 
rors, patent  upon  the  face  of  the  record,  could  be  noticed  by 
this  court,  even  if  no  exceptions  had  been  filed  in  the  court  be- 
low :  Bean's  Road,  supra. 
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Mr.  C,  M.  Brewer^  for  the  appellees : 

1.  The  petition  clearly  sets  forth  on  what  part  of  the  street 
the  view  was  prayed  for,  and  it  aflSrmatively  appears  that  none 
of  the  viewera  resided  thereon  or  owned  property  affected  by 
the  view.  Of  course,  the  viewers,  like  all  the  other  property 
owners  of  the  village,  were  indirectly  benefited  by  the  widen- 
ing and  straightening  of  the  principal  and  almost  the  only  street 
in  the  town,  but  they  had  not  such  an  interest  as  would  oper- 
ate under  the  statute  as  a  disqualification,  as  they  were  neither 
entitled  to  damages,  nor  liable,  in  any  view,  to  assessment. 

2.  As  to  the  second  assignment  of  error,  we  answer  tliat  the 
petition  gave  the  court  jurisdiction  to  direct  the  viewing  of  the 
street  as  described  in  the  map  attached,  and  the  viewers  had 
no  authority  to  do  anything  else.  If  they  traveled  outside  of 
their  authority  and  did  any  viewing  outside  of  the  widening 
ordinance,  such  viewing  would  be  coram  non  judice,  and  need 
not  be  regarded :  Schuylkill  Co.'s  App.,  38  Pa.  463.  The  bor- 
ough authorities  are  bound  to  open  on  the  line  of  the  ordi- 
nance. The  same  map  that  was  attached  to  the  petition  was 
made  a  part  of  the  report  of  viewers. 

8.  As  to  each  of  the  assignments  of  error,  we  invoke  the  pro- 
visions of  §  2,  act  of  April  22, 1856,  P.  L.  526,  by  the  express 
terms  of  which  the  order  of  confirmation,  entered  by  the  court 
below,  is  final  and  conclusive  upon  all  parties.  That  order 
cannot  be  reviewed,  and  the  writ  in  this  case  should  be  quashed: 
Penna.  Paper  Co.  v.  Stoughton,  106  Pa.  459 ;  Palmer  v.  La- 
cock,  107  Pa.  346.  The  language  of  the  act  of  March  20, 1810, ' 
6  Sm.  L.  171,  under  which  the  cases  cited  were  decided,  is  very 
similar  to  that  of  the  borough  acts  of  April  3,  1851,  P.  L.  320, 
and  April  22, 1856,  P.  L.  525. 

Opinion,  Mb.  Justice  Green  : 

In  the  case  of  Chestnut  Avenue,  68  Pa.  81,  a  portion  of  the 
avenue  was  ordered  to  be  opened,  and  thereupon  a  petition  of 
the  owners,  through  whose  land  the  street  was  opened,  was 
presented  for  the  appointment  of  viewers  to  assess  the  damages 
they  would  sustain  by  reason  of  the  opening.  A  jury  was  ap- 
pointed, who  assessed  the  damages  of  the  petitioners  at  $2,500, 
and  charged  a  considerable  part  of  the  amount  upon  land  which 
was  situate  upon  a  portion  of  the  avenue  which  had  been  pre- 
VoL,  cxxxvn — 38 
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viously  opened.  Exceptions  were  filed  by  the  latter  owners, 
who  claimed  that  the  benefits  could  only  be  assessed  upon  the 
land  lying  on  the  portion  of  the  avenue  which  was  opened  by 
the  proceedings  then  pending.  These  exceptions  were  dis- 
missed by  the  court  below,  and  on  certiorari  to  this  court  we 
afiirmed  that  decision.  Read,  J.,  in  delivering  the  opinion, 
said :  "  The  court  below,  upon  a  fair  construction  of  these  acts, 
has  held  that  it  applies  to  all  property  owners  on  the  whole 
line  of  the  street,  and  not  merely  to  those  on  the  line  of  the 
portion  opened,  which  we  think  to  be  the  correct  and  reasona- 
ble interpretation  of  the  legislative  language." 

The  acts,  under  which  the  proceedings  in  the  case  of  Chest- 
nut Avenue  were  held,  were  not  the  same  as  the  act  of  1856 
under  which  the  present  proceeding  was  commenced,  but,  so 
far  as  this  question  is  concerned,  they  are  of  the  same  import, 
and  it  is  quite  clear  to  us  they  have  the  same  meaning.  It 
follows  that  the  viewers  in  this  case  could  have  assessed  bene- 
fits upon  the  properties  lying  on  the  line  of  Main  street  west 
of  Hudson  street.  But,  on  that  portion  of  the  street,  four  of 
the  viewers  for  assessing  damages  and  benefits  were  property 
owners,  whose  land  abutted  on  the  street.  They  were  there- 
fore directly  interested  in  the  assessment,  and,  in  consequence 
of  such  interest,  they  were  disqualified  from  acting  as  viewers. 
Their  names  and  the  lands  they  owned  appear  upon  the  map 
of  the  street  annexed  to  the  petition,  so  that  the  fact  of  their 
ownership  appears  upon  the  face  of  the  record.  This  excep- 
tion is  fatal  to  the  proceedings,  and  they  must  therefore  be  set 
aside. 

It  is  unnecessary  to  consider  the  second  assignment  of  error, 
though  it  appears  to  be  sustained  by  the  discrepancy  between 
the  courses  and  distances  as  they  are  set  forth  respectively  in 
the  petition  and  the  report  of  the  viewers. 

The  order  of  the  court  below  is  reversed;  the 
first  and  second  exceptions  are  sustained,  and 
the  petition  and  proceedings  are  set  aside,  at 
the  cost  of  the  appellees. 
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,  137         595 
COMMONWEALTH  v,  J.  A.  FERGUSON,  EXR.        |  213        9ol 

APPEAL  BY  DEFENDANT  FBOM  THE  COUBT  OF  COMMON  PLEAS 
OF  BEAVEB  COUNTY. 

Argued  October  6, 1890— Decided  November  3, 1890. 

(a)  An  act  **  to  authorize  J.  F.  to  adopt  J.  A.  F.  as  his  heir,^  provided 

that  "  J.  A.  F is  hereby  made  the  heir  at  law  of  J.  F.,"  to  be 

capable  of  inheriting  his  estate  and  property  **  as  fully,  to  all  intents  and 
purposes,  as  if  he  had  been  begotten  by  him  in  lawful  wedlock.*^  J. 
A.  F.  was  an  illegitimate  son  of  J.  F. : 

1 .  Said  act  was  an  act  of  adoption,  not  of  legitimation ;  and  a  devise  to  J.  A. 
F.  by  the  will  of  J.  F.,  dying  in  1889,  is  subject  to  the  collateral  inher* 
itance  tax  imposed  by  the  act  of  May  6, 1887,  P.  L.  79.  Whether,  if  the 
act  had  legitimated  the  son,  the  collateral  tax  would  have'been  payable, 
not  decided. 

Before  Paxson,  C.  J.,  Stbbbbtt,  Gbebn,  Clabk,  Wil- 
liams and  Mitchell,  JJ. 

No.  11  October  Term  1890,  Sup.  Ct.;  court  below,  No.  86 
December  Term  1889,  C.  P. 

On  September  12, 1889,  a  case  stated  was  filed  between  the 
commonwealth,  as  plaintiff,  and  John  Albert  Ferguson,  execu- 
tor of  the  will  of  John  Ferguson,  deceased,  as  defendant,  where- 
in it  was  agreed  as  follows : 

"  John  Ferguson,  late  of  said  county,  died  February  4, 1889,. 
having  first  made  his  last  will  and  testament,  dated  February 
2, 1889,  after  his  death  duly  probated  and  registered  in  the 
register's  office  of  said  county,  in  Will  Book  H,  page  849.  De- 
ceased died  possessed  of  real  estate  of  the  value  of  $30,959,  and 
personal  estate,  after  deducting  debts  and  costs  of  administra- 
tion, amounting  to  148,023.97. 

"  John  Albert  Ferguson,  the  defendant  above  named,  an  il- 
legitimate son  of  decedent,  was  born  March  12,  1840.  On 
February  18, 1871,  the  following  act  of  assembly  was  passed, 
viz.: 

** '  An  Act  to  authorize  John  Ferguson  to  adopt  John  Albert 
Ferguson  as  his  heir. 
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"  *  Whereas  John  Ferguson,  of  Independence  township,  Bea- 
ver county,  is  desirous  of  adopting  John  Albert  Ferguson  as 
hi3  heir,  and  the  said  John  Albert  Ferguson  is  over  the  age  of 
twenty-one  years ;  therefore 

"  *  Section  1,  Be  it  enacted,  etc.,  that  John  Albert  Fergu- 
son, of  the  township  of  Independence,  in  the  county  of  Beaver, 
be,  and  he  is  hereby  made,  the  heir  at  law  of  John  Ferguson, 
to  be  capable  of  inheriting  the  estate  and  property  of  the  said 
John  Ferguson  as  fully,  to  all  intents  and  purposes,  as  if  he 
had  been  begotten  by  him  in  lawful  wedlock.'  [See  P.  L. 
(1872)  1250.] 

"  The  said  John  Ferguson  bequeathed  to  collateral  heirs  the 
sum  of  $9,000,  which  is  subject  to  the  payment  of  collateral 
inheritance  tax.  The  residue  of  his  estate  he  disposed  of  by 
will  as  follows :  To  his  six  grandchildren,  being  the  children 
of  his  said  son,  John  Albert  Ferguson,  the  sum  of  $18,000 ; 
to  his  son,  John  Albert  Ferguson,  the  remainder  of  his  estate, 
real  and  personal,  amounting  in  value  to  the  sum  of  $47,282.97. 

"  If  the  court  be  of  opinion  that  the  estate  devised  and  be- 
queathed to  the  said  John  Albert  Ferguson  and  his  six  children 
is  subject,  under  the  law,  to  the  payment  of  collateral  inheri- 
tance tax,  then  judgment  to  be  entered  for  the  plaintiff  for  the 
sum  of  $3,264.14,  but  if  not,  then  judgment  to  be  entered  for 
the  defendant." 

After  argument  of  the  case  stated,-  the  court,  Wickham,  P. 
J.,  on  October  21,  1889,  filed  the  following  opinion : 

On  February  18,  1871,  the  legislature  passed  an  act,  entitled 
"  An  Act  to  authorize  John  Ferguson  to  adopt  John  Albert 
Ferguson  as  his  heir."  .... 

Relying  on  this  statute  and  the  conceded  fact  that  he  is  the 
illegitimate  son  of  John  Ferguson,  John  Albert  Ferguson,  the 
defendant  herein,  who  is  the  executor  of  the  former's  last  will 
and  testament,  and  the  principal  devisee  thereunder,  contends 
that  he  is  not  liable  to  pay  any  collateral  inheritance  tax  to 
the  state.  Although  he  cannot  claim  exemption  under  the 
coUaticral  inheritance  tax  laws  as  a  "lineal  descendant"  of 
the  decedent,  "  born  in  lawful  wedlock,"  it  is  urged,  in  his  be- 
half, that  the  special  act  above  recited  legitimated  him,  and 
that  if  such  was  its  effect  he  cannot  be  called  upon  to  pay  the 
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tax  claimed  by  the  commonwealth  on  the  property  devised  to 
liim.    I  shall  consider  these  two  propositions  separately. 

Is  it  true  that  the  act  in  question  legitimated  the  defendant? 
If  so,  it  must  have  worked  a  result  evidently  never  dreamed  of 
by  its  makers.  The  title  to  the  act  states,  in  language  not  to 
be  misunderstood,  that  the  legislative  intent  was  to  make  John 
Albert  Ferguson  the  adopted  son  or  heir  of  John  Ferguson. 
The  preamble  sets  forth  that  John  Ferguson  desired  this  and 
nothing  else,  and  suggests  as  a  reason  for  not  applying  to  the 
court,  under  the  general  adoption  law  of  May  4, 1856,  P.  L. 
431,  the  fact  that  John  Albert  was  over  the  age  of  twenty-one 
years;  wherefore,  the  court  was  without  jurisdiction:  See  Pe- 
tition of  A.  H.  G.,  1  W.  N.  676.  The  words  of  the  enacting 
clause  are  as  equally  appropriate  to  a  case  of  adoption  as  to 
one  of  legitimation,  as  will  appear  by  a  reference  to  the  act  of 
May  4,  1866,  above  cited.  AiS  to  the  circumstance  that  the 
defendant  is  the  illegitimate  son  of  John  Ferguson,  it  is  not  no- 
ticed in  the  act  of  1871,  and  probably  was  not  known  to  a  sin- 
gle member  of  the  legislature.  The  parties  are  referred  to  and 
dealt  with  as  though  there  were  no  ties  of  blood  between  them ; 
hence  I  fail  to  see  how  this  circumstance  can  be  properly  used 
to  ascertain  the  intent  of  the  law-makers,  which  is  the  vital 
matter  of  inquiry.  If  we  can  disregard  and  set  aside  the 
plainly  expressed  intent  of  the  statute,  in  the  present  case,  by 
referring  to  an  extrinsic  fact  which  never  entered  into  the  con- 
sideration of  the  legislature,  the  door  is  open  for  a  mode  of 
construction  which  might  be  used  to  pervert  the  obvious  mean- 
ing of  half  the  laws  on  the  statute  book. 

Briefly  recapitulated  the  matter  stands  as  follows :  First,  the 
title  to  the  act  of  1871,  which,  since  the  constitutional  amend- 
ment of  1864,  must  be  deemed  part  of  the  act,  clearly  shows 
that  the  legislative  purpose  was  not  to  legitimate  John  Albert 
Ferguson,  but  to  make  him  an  adopted  son  or  heir.  Second, 
the  preamble,  which  may  be  consulted  in  cases  of  doubt,  recites 
that  John  Ferguson  desired  merely  to  adopt  the  defendant,  a 
thing  he  had  a  right  to  do  even  if  the  latter  were  his  illegiti- 
mate son.  In  the  eye  of  the  law,  John  Albert  Ferguson  was 
nullius  filius.  Lastly,  the  enacting  clause  is  consistent  with 
the  title  and  the  preamble  to  the  act,  in  this,  that  it  confers  no 
more  rights  on  the  defendant,  possibly,  indeed,  fewer,  than  hf 
would  have  taken  if  adopted  under  the  act  of  1855.  , 
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Before  passing  from  this  view  of  the  subject,  it  may  be  re- 
marked that  adoption  and  legitimation  are  things  so  essentially 
different  that  if  the  body  of  the  act  of  1871  can  be  held  to  in- 
tend the  legitimating  of  the  defendant,  the  entire  act  is  proba- 
bly void,  being  in  conflict  with  the  constitutional  amendment 
of  1864,  which  requires  that  the  subject  matter  of  every  bill 
shall  be  clearly  expressed  in  the  title.  Thus,  the  ingenuity 
which  would  demonstrate  that  the  legislature  departed  from 
the  purpose  indicated  by  the  act,  might  result  in  leaving  John 
Albert  Ferguson  precisely  where  he  stood  under  the  common 
law. 

The  views  already  expressed  make  it  unnecessary  to  decide 
whether  or  not  legitimation,  any  more  than  adoption,  would 
absolve  the  defendant  from  liability  for  the  collateral  inheri- 
tance tax.  It  may  be  interesting,  however,  to  consider  for  a 
moment  how  this  question  is  left  by  the  published  decisions  of 
the  courts.  In  Commonwealth  v.  Stump,  68  Pa.  132,  Judge 
WOODWAKD  inclined  to  the  belief  that  legitimation,  before  the 
vesting  of  the  tax  in  the  state,  would  exempt  the  heir  or  devi- 
see from  its  payment.  In  Tharp  v.  Commonwealth,  68  Pa. 
600,  decided  about  two  and  one  half  years  later,  the  same 
judge  said  that  his  utterance  on  this  subject  in  Commonwealth 
V.  Stump  was  merely  a  dictum.  I  do  not  think  that  the  Su- 
preme Court  has  had  occasion  since  to  consider  the  matter. 
The  Orphans'  Court  of  Allegheny  county,  in  Gilmore's  Est,,  14 
P.  L.  J.  113,  held  that  legitimation  barred  the  commonwealth's 
claim  for  the  tax.  In  addition  to  these  cases,  attention  might 
be  called  to  the  well  known  rule  of  construction  that  requires 
private  statutes,  exempting  persons  from  taxes  or  general  bur- 
dens, to  be  strictly  interpreted. 

I  am  compelled  to  hold  that  John  Albert  Ferguson  is,  in  the 
«ye  of  the  law,  simply  the  adopted  son  or  heir  of  John  Fergu- 
son, deceased,  and  it  follows,  under  the  decision  in  Common- 
wealth V.  Nancrede,  82  Pa.  889,  that  the  plaintiff  is  entitled  to 
judgment. 

And  now,  to  wit:  October  21, 1889,  judgment  is  rendered 
in  favor  of  the  plaintiff  and  against  the  defendant  for  the  sum 
of  13,264.14,  with  costs  of  suit. 

— Thereupon  the  defendant  took  this  appeal,  specifying  that 
the  court  erred  in  entering  judgment  for  the  plaintiff  on  the 
case  stated. 
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Mr.  W.  H.  S.  Thompson  (with  him  Mr.  Martin  and  Mr.  E. 
B.  Daugherty^y  for  the  appellant : 

1.  Under  the  law  relating  to  collateral  inheritance  tax,  pro- 
perty passing  to  ^^  children  and  lineal  descendants  bom  in  law- 
ful wedlock,"  is  exempted  from  the  payment  of  collateral 
inheritance  tax.  A  strict  adherence  to  the  letter,  and  a  disre- 
gard of  the  spirit,  of  the  law,  would  make  the  defendant  liable 
in  the  present  case.  Should  such  a  literal  construction  be  given 
it  ?  What  is  meant  by  "  bom  in  lawful  wedlock  ?  "  Answered 
in  the  light  of  adjudicated  cases,  it  means  '*  legitimate."  The 
two  terms  are  synonymous  in  meaning,  and  may  be  used  inter- 
changeably. The  legitimate  child  is  not  subject  to  collateral 
tax;  all  others  are.  But  there  are  two  kinds  of  legitimate 
children ;  those  who  are  legitimate  by  birth,  and  those  who  are 
legitimated  by  act  of  assembly.  Both  are  legitimate ;  both,  in 
legal  contemplation,  are  "  bom  in  lawful  wedlock." 

2.  That  the  child  legitimated  by  act  of  assembly  is  not  sub- 
ject to  the  payment  of  collateral  inheritance  tax,  is  assumed 
by  the  Supreme  Court  in  the  cases  of  Galbraith  v.  Common- 
wealth, 14  Pa.  258,  and  Commonwealth  v.  Stump,  58  Pa.  132. 
If  this  be  true,  the  only  question  at  issue  would  be,  was  John 
Albert  Ferguson  legitimated  by  the  act  of  Febmary  18, 1871  ? 
This  question  is  best  answered  by  considering  what  the  dis- 
qualification of  illegitimacy  is,  in  order  to  determine  what  words 
are  necessary  to  remove  it.  This  disqualification  consists  in  the 
inability  to  inherit ;  in  the  lack  of  inheritable  blood.  An  act 
of  assembly,  therefore,  whatever  its  words,  which  gives  to  the 
illegitimate  child  the  full  right  to  inherit,  makes  him  legitimate. 
In  Killam  v.  Killam,  39  Pa.  120 ;  McGunnigle  v.  McKee,  77 
Pa.  81,  and  in  Miller's  App.,  62  Pa.  118,  the  court  held  that 
the  acts  of  assembly  in  the  several  cases  were  acts  of  legitima- 
tion, although  the  word  "  legitimate  "  was  not  used,  the  full 
right  to  inherit  simply  being  given.  On  the  other  hand,  the 
right  to  inherit,  given  by  adoption,  to  one  who  is  a  stranger  to 
the  blood  of  the  person  adopting  him,  in  no  sense  makes  him 
"a  child  or  lineal  descendant  born  in  lawful  wedlock,"  and 
hence  he  is  liable  to  the  tax. 

3.  In  the  present  case,  John  Albert  Ferguson  is  conceded  to 
have  been  an  illegitimate  son  of  John  Ferguson.  He  therefore 
had  the  blood,  lacking  only  its  inheritable  quality.     This  was 
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given  by  the  legislature,  in  the  broadest  language  that  could 
be  used.  He  was  thereby  "  made  heir  at  law  of  John  Ferguson, 
to  be  capable  of  inheriting  the  estate  and  property  of  the  said 
John  Ferguson,  as  fully,  to  all  intents  and  purposes,  as  if  he 
had  been  begotten  by  him  in  lawful  wedlock."  The  son,  by 
birth,  is  thus  made  the  heir  at  law,  with  all  the  rights  of  an 
heir,  including  the  fullest  right  to  inherit.  Could  it  be  said, 
under  this  act,  that  he  is  still  illegitimate?  Had  the  act  of 
1871,  in  express  terms,  relieved  Ferguson  from  the  payment  of 
collateral  inheritance  tax,  this  certainly  would  have  sustained 
our  position,  notwithstanding  the  title  of  the  act  Could  any 
words  be  stronger  than  those  found  in  the  act  itself,  giving  to 
him,  a  son  in  fact,  all  the  rights  of  one  bom  in  lawful  wed- 
lock? 

Mr,  John  F.  Sanderson^  Deputy  Attorney  General,  (with 
him  Mr,  J.  Jt.  HarraK)^  for  the  appellee : 

Citing  the  act  of  May  6, 1887,  P.  L.  79;  Commonwealth  v. 
Nancrede,  32  Pa.  389;  Tharp  v.  Commonwealth,  58  Pa.  500; 
Edwards's  App.,  108  Pa.  283,  counsel  concluded : 

The  fallacies  of  the  argument  of  the  plaintiff  in  error  are  two: 
first,  that  an  act  of  adoption  is  the  same  in  legal  effect  as  an 
act  of  legitimation,  and  second,  that,  this  being  so,  legitimation 
brings  a  bastard  within  the  terms  of  the  description  ^^  born  in 
lawful  wedlock ; "  whereas,  the  position  of  the  commonwealth 
is  that  the  special  act  was  of  adoption  merely,  that  it  did  not 
make  John  Albert  Ferguson  a  legitimated  child  in  law,  and 
that,  even  if  it  did,  it  could  not  alter  the  facts  of  nature  and 
make  him  in  fact  a  child  bom  in  lawful  wedlock  within  the 
descriptive  terms  of  the  act  of  May  6, 1887. 

Per  Curiam: 

John  Ferguson,  the  testator,  devised  and  bequeathed  to  his 
illegitimate  son  John  Albert  Ferguson,  an  estate  amounting  to 
$47,282.97.  The  only  question  is  whether  the  estate  so  given 
is  subject  to  collateral  inheritance  tax. '  If  this  were  all,  there 
would  be  no  doubt  about  it.  But  it  appears  from  the  statement 
of  facts  agreed  upon  that  on  February  18, 1871,  an  act  of  as- 
sembly was  passed  which  enacted  "that  John  Albert  Ferguson, 
of  the  township  of  Independence,  in  the  county  of  Beaver,  be. 
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and  he  is  hereby  made,  the  heir  at  law  of  John  Ferguson,  to  be 
capable  of  inheriting  the  estate  and  property  of  the  said  John 
Ferguson  as  fully,  to  all  intents  and  purposes,  as  if  he  had  been 
begotten  in  lawful  wedlock:"  See  P.  L.  (1872)  1250.  If  it 
clearly  appeared  that  the  legislature  by  this  act  intended  to  le- 
gitimate John  Albert  Ferguson,  we  would  have  a  new  question 
before  us.  It  has  not  yet  been  decided  that  an  estate  descend- 
ing to  a  bastard,  who  has  been  legitimated  by  an  act  of  assem- 
bly, is  not  subject  to  the  collateral  inheritance  tax.  Galbraith 
V.  Commonwealth,  14  Pa.  258,  and  Commonwealth  v.  Stump, 
53  Pa.  182,  hold  that,  where  the  estate  vests  before  the  act  of 
legitimation,  it  is  liable  to  the  tax.  In  both  cases,  however,  it 
appears  to  have  been  assumed  that,  had  the  right  of  the  com- 
monwealth to  the  tax  accrued  after  the  act  of  legitimation,  the 
estate  would  have  been  relieved.  We  are  not  called  upon  to 
decide  this  question  for  the  reason  that  the  act  in  question  is 
one  of  adoption  merely.  There  is  not  a  word  in  the  preamble 
or  body  of  the  act  to  indicate  that  the  legislature  intended  to 
legitimate  John  Albert  Ferguson.  It  is  an  act  simply  to  "  au- 
thorize John  Ferguson  to  adopt  John  Albert  Ferguson  as  his 
heir."  That  a  legacy  given  to  an  adopted  child  who  stands  in 
the  place  of  an  heir  would  be  subject  to  this  tax,  is  too  plain  for 
argument.  The  reason  is  that  he  is  not  a  lineal  descendant 
born  in  lawful  wedlock.  He  has  not  the  blood.  We  need  not 
pursue  this  subject  further,  in  view  of  the  very  careful  opinion 
of  the  learned  judge  below. 

Judgment  affirmed. 
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APPEAL  BY  A.  WEILBB  BT  AL.  FBOM  THE  COUKT  OF  COMMON 
PLEAS  OF  WESTMOBELAND  COUNTY. 

Argaed  October  7, 1890— Decided  November  8, 1890. 

The  proceeds  of  real  estate  held  in  fee  by  a  corporation  and  sold  at  sber- 
ifTs  sale  for  the  payment  of  its  debts,  are  to  be  distributed  among  its  lien 
creditors  according  to  priority  of  lien,  and  not  pro  rata :  Section  72,  par. 
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IV.,  act  of  June  16, 1836,  P.  L.  776 ;  §  2,  act  of  April  80, 1844,  P.  L.  682 ; 
§  1,  act  of  April  7,  1870,  P.  L.  68.  Hogg's  App.,  88  Pa.  196,  and  Hop- 
kins's App.,  90  Pa.  69,  distinguished. 

Before  Paxson,  C.  J.,  Stbbrbtt,  Grbbn,  Clark,  Wil- 

LIAHS,  McCOLLXTM  and  MiTOHBLL,   JJ. 

No.  22  Octo^r  Tenn  1890,  Sup.  Ct. ;  court  below,  No.  41 
August  Term  1889,  E,  D.,  sur  judgment  No.  800  Febraary 
Term  1889,  C.  P. 

Upon  venditioni  exponas  to  No.  41  August  Term  1889,  in 
the  court  below,  the  sheriff  having  made  sale  of  a  large  body 
of  real  estate  of  the  New  York  &  Westmoreland  Gas-Coal  & 
Coke  Company,  a  mining  and  manufacturing  company  incor- 
porated under  the  act  of  April  29, 1874,  P.  L.  73,  for  the  sum 
of  $56,000,  subject  to  a  first  mortgage  for  $200,000,  he  presented 
to  the  court  for  approval  a  schedule  of  distribution  appropriat- 
ing the  fund  to  the  judgment  creditors  of  said  corporation  iu 
the  order  of  priority  of  lien.  To  this  schedule,  A.  Weiler  and 
other  judgment  creditors  excepted,  alleging,  inter  alia,  that  the 
sheriff  eiTcd  in  distributing  the  fund  to  creditors  according  to 
priority  of  lien,  and  not  pi-o  rata.*  Other  exceptions,  includ- 
ing the  sixth  and  seventh,  raised  questions  of  no  importance 
here. 

Said  exceptions  having  been  argued,  the  court.  Hunter,  P. 
J.,  on  November  25, 1889,  filed  an  opinion  in  part  as  follows : 
This  will  bring  us  then  to  the  principal  question  raised  by 

*  On  the  argument  in  the  Supreme  Court  there  was  dispute  as  to  what 
had  been  sold  at  the  sherifTs  sale ;  whether  the  real  estate  and  franchises 
of  the  company,  as  claimed  by  the  appellants  from  the  terms  of  the  levy 
returned  to  the  writ  of  fieri  facias,  or  the  real  estate  only  of  the  company, 
as  claimed  by  the  appellees  from  the  return  made  to  the  venditioni  exponas. 
The  record  showed  that,  upon  the  fieri  facias  issued  to  No.  32  May  Term 
1889,  the  sheriff  made  demand  at  the  principal  office  of  the  defendant  com- 
pany of  the  chief  officer  in  charge  thereof,  and,  the  corporation  having  no 
personal  property  sufficient  to  satisfy  the  debt,  etc.,  he  levied  the  execu- 
tion **  upon  the  real  estate  and  franchises  of  said  corporation,  a  description 
of  which  is  contained  in  the  inquisition  attached ;  ^'  that  an  inquisition  had 
been  held,  and  the  real  estate  levied  upon  condemned,  and  after  the  ap- 
proval thereof,  the  venditioni  exponas  issued  upon  which  the  real  estate 
was  sold. 
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the  other  exceptions  named.  Has  the  sheriff  erred  in  not 
making  a  pro  rata  distribution  among  all  the  creditors  named 
in  the  list  attached  to  the  schedule  of  distribution  ? 

Now,  there  is  no  question  that  the  defendant  company  is  a 
private  corporation  and  was  the  owner  in  fee  of  the  lands  sold 
by  the  sheriff,  while  the  record  shows  that  a  simple  writ  of  fieri 
facias  issued.  To  this  writ  the  sheriff  made  return  evidently 
under  the  act  of  June  16,  1836,  §  72,  and  quite  likely  follow- 
ing old  forms  used  when  that  act  was  in  force. 

An  inquisition  was  held  on  the  land  levied  upon  by  the 
sheriff  in  the  usual  way,  and  the  same  was  condemned.  The 
condemnation  was  approved  by  the  court,  a  venditioni  expo- 
nas then  issued  in  the  usual  form,  and  the  sale  was  advertised 
as  in  cases  of  real  estate,  the  writ  commanding  the  sheriff  to 
sell  the  land  and  tenements  with  the  appurtenances.  To  this 
writ  the  sheriff  made  return  accordingly,  so  that  what  the 
sheriff  sold  were  the  lands  and  tenements,  with  the  appurte- 
nances, of  the  defendant  company,  and  no  franchises  of  the 
corporation  passed  by  the  sale,  as  in  the  case  of  a  public  corpo- 
ration where  the  franchises  are  levied  upon,  advertised  and 
sold ;  and  in  this  connection  that  there  is  a  distinction  between 
public  and  private  corporations :  See  Allegheny  Co.  v.  Dia- 
mond Market,  123  Pa.  164,  and  particularly  page  169. 

But,  let  us  turn  to  the  statutes  regulating  the  sale  of  the 
property  of  defaulting  corporations,  and  we  have  among  the 
fii-st  the  cumbrous  act  of  June  16, 1886,  §  72,  This  act,  how- 
ever, is  superseded  by  the  act  of  April  7, 1870,  and  it  has  been 
so  held  by  our  Supreme  Court :  Phila.  etc.  R.  Co.'s  App.,  70 
Pa.  356 ;  Bayard's  App.,  72  Pa.  453.  The  proper,  and  indeed 
only  way,  then,  is  to  proceed  by  execution  under  the  act  of 
1870,  which  provides  that  the  writ  of  fieri  facias  "shall  com- 
mand the  sheriff  to  levy  the  sum  of  the  judgment,  with  interest 
and  costs  of  suit,  of  any  personal,  mixed  or  real  property,  fran- 
chises and  rights  of  the  corporation,  and  thereupon  proceed 
and  sell  the  same,  except  lands  held  in  fee,  which  latter  shall 
be  proceeded  against  and  sold  in  the  manner  provided  in  cases 
for  the  sale  of  real  estate." 

Now,  in  the  present  case,  proceedings  were  throughout  pre- 
cisely the  same  as  if  they  were  against  a  private  person,  or,  "  in 
the  manner  provided  in  cases  for  the  sale  of  real  estate."    Fur- 
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thermore,  the  act  of  April  80, 1844,  provides  that  in  all  cases 
where  the  real  estate  of  any  corporation  shall  be  sold  at  sheiv 
iJTs  sale,  for  the  payment  of  bona  fide  debts,  the  purchaser 
shall  receive  titles  discharged  from  any  right  of  forfeiture  to 
the  commonwealth,  by  reason  of  misnomer,  limitation  or  defect 
of  power  in  the  said  corporation  to  purchase  and  hold  said 
lands,  and  the  purchase  money  shall  be  distributed  according 
to  priority  among  the  lien  creditors  as  in  other  cases.  If  the 
facte,  then,  be  as  we  understand  them  and  as  appear  from  the 
record,  there  was  no  error  in  the  schedule  of  distribution  sub- 
mitted by  the  sheriff  in  his  behalf. 

But  the  learned  counsel  for  the  exceptants  contend  that  the 
judgmente  were  not  liens  on  this  land  sold  by  the  sheriff,  be- 
cause the  land  was  necessary  for  the  business  of  the  corpora- 
tion and  therefore  substantially  part  of  ite  franchises;  that 
there  could  be  no  priority,  because,  as  we  have  said,  they  con- 
tend that  the  judgment  gave  no  lien.  To  support  their  posi- 
tion they  cite  numerous  cases,  among  which  are  the  cases  of 
Phila.  etc.  R.  Co.'s  App.,  supra ;  Bayard's  App.,  supra ;  Ply- 
mouth R.  Co.  V.  Colwell,  39  Pa.  887 ;  the  dissenting  opinion 
of  Mr.  Justice  Green  in  Penna.  R.  Co.  v.  Pitteburgh,  104  Pa. 
548 ;  Lusk's  App.,  108  Pa.  152 ;  and  numerous  other  cases 
referred  to  in  their  brief,  which  we  take  the  liberty  of  attach- 
ing to  this  opinion.  We  are  unable,  however,  to  see  that 
these  authorities  support  the  views  of  the  learned  counsel, 
under  the  facte  in  the  case  at  bar.  Taken  together,  they  rule 
that  the  act  of  1836  is  superseded  or  supplied  by  the  act  of 
1870 ;  that  neither  judgment  nor  execution  gives  a  lien  on 
the  franchises  and  personal  property  of  a  corporation,  and 
where  such  are  sold  the  proceeds  of  sale  must  be  distributed 
among  all  the  creditors  alike  ;  that  all  buildings,  lands,  works, 
etc.,  of  a  public  corporation,  such  as  railroad,  canal,  turnpike 
road  companies,  etc.,  dedicated  to  corporate  purposes  and  necea- 
saiy  to  the  exercise  of  the  franchise,  are  part  of  and  pass  with 
a  sale  of  the  franchise  and  that  a  judgment  is  no  lien  thereon. 
Such  are  some  of  the  leading  principles  ruled  by  these  au- 
thorities. 

The  learned  counsel,  of  course,  concede  that  a  corporation 
may  hold  lands  independent  of  ite  corporate  use  and  franchise, 
and  in  this  they  are  right,  as  numerous  cases  prove,  and  among 
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them  the  Plymoutli  R.  Co.  v.  Col  well,  supra ;  Shamokin  V.  R. 
Co.  V.  Livermore,  47  Pa.  466,  and  other  kindred  cases.  This 
question,  however,  does  not  seriously  concern  us  here,  we 

think 

— An  order  was  thereupon  made  approving  the  schedule 
presented  by  the  sheriff,  dismissing  the  exceptions  thereto 
filed,  and  directing  distribution  to  be  made  to  the  lien  creditors 
in  the  order  of  priority.  Thereupon  the  exceptants  took  this 
appeal,  assigning  said  order  for  error. 

Mr.  (7.  8.  Fetterman  (with  him  Mr.  H.  P.  Laird  and  Mr. 
John  B.  Keenan)^  for  the  appellants. 

That  what  property  passes  to  a  purchaser  at  a  sheriffs  sale 
must  be  ascertained  from  the  levy,  counsel  cited :  Grubb  v. 
Guilford,  4  W.  223 ;  Susquehanna  Canal  Co.  v.  Bonham,  9 
W,  &  8.  27.  That,  under  the  act  of  April  7, 1870,  P.  L.  68, 
the  proceeds  of  sale  were  to  be  distributed  among  all  the  cred- 
itors, as  in  case  of  insolvency :  Phila.  etc.  R.  Co.'s  App.,  70 
Pa.  366 ;  Bayard's  App.,  72  Pa.  468 ;  Hogg's  App.,  88  Pa. 
197 ;  Hopkins's  App.,  90  Pa.  69. 

Mr.  Ja%.  S.  Moorhead  (with  him  Mr.  John  B.  Sead^^  for  the 
appellee. 

Counsel  cited :  Section  72,  par.  rv.,  act  of  June  16,  1886,  P. 
L.  774;  §  2,  act  of  April  30,  1844,  P.  L.  532;  act  of  April  7, 
1870,  P.  L.  68 ;  and,  in  addition  to  the  cases  cited  by  the  ap- 
pellants :  Lusk's  App.,  108  Pa.  162. 

Per  Curiam  : 

The  fund  in  controversy  was  the  proceeds  of  the  sale  of 
certain  real  estate  of  the  New  York  &  Westmoreland  Gas- 
Coal  &  Coke  Company,  a  corporation  chartered  under  the  laws 
of  this  state.  That  the  real  estate  and  nothing  else  was  sold, 
appears  by  the  return  of  the  sheriff  to  the  writ  of  venditioni 
exponas.  The  court  below  distributed  the  proceeds  to  the  lien 
creditors  of  said  corporation  according  to  their  priority.  The 
appellants  contend  that  they  should  have  been  distributed  to 
the  creditors  pro  rata.  This  is  the  rule  in  regard  to  personal 
property,  but  it  does  not  apply  to  real  estate.  The  second 
section  of  the  act  of  April  30, 1844,  P.  L,  632,  provides  that, 


Digitized  by  LjOOQIC 


606  WESTERN  DISTRICT,  1890.  [137 

Syllabus. 

^^  in  all  cases  where  the  real  estate  of  any  corporation  shall  be 
sold  at  sheriff's  sale  for  the  payment  of  bona  fide  debts,  the 
purchasers  shall  receive  titles  discharged  from  any  right  of 
forfeiture  to  the  commonwealth,  by  reason  of  misnomer,  limita- 
tion or  defect  of  power  in  the  said  corporation  to  purchase  and 
hold  said  lands,  and  the  purchase  money  shall  be  distributed 
according  to  priority  among  the  lien  creditors  as  in  other  cases." 
We  see  nothing  in  the  subsequent  act  of  April  7, 1870,  P.  L, 
68,  to  change  this  rule.  Hogg's  App.,  88  Pa.  196,  and  Hop- 
kins's App.,  90  Pa.  69,  were  cases  of  the  distribution  of  the 
proceeds  of  sales  of  personal  property. 

The  decree  is  affirmed  and  the  appeal  dismissed, 
at  the  costs  of  the  appellants. 


I37  ^  W.  P.  COLLNER  V.  G.  W.  GREIG  ET  AL. 

178    323 

IS   428  APPEAL  BY  PLAINTIPP   FROM   THE  COURT   OP  COMMON  PLBA8 

n^7         |06  ^j,  ^Qj^ggrp  COUNTY. 

Argaed  October  7, 1890— Decided  November  8, 1890. 

1.  As  between  the  partners  themselves,  land  held  and  treated  by  a  firm  aa 
partnership  property,  especially  if  pnrchased  and  paid  for  with  partner- 
ship money,  is  to  be  regarded  as  paitnership  assets,  notwithstanding  it 
was  conveyed  to  the  grantees  as  tenants  in  conmion :  Warriner  y.  Mitch- 
ell, 128  Pa.  153. 

2.  A  sale  by  one  partner,  with  the  assent  of  the  others,  of  aU  the  interest 
of  the  former  in  the  firm  and  its  assets,  to  a  third  person,  the  purchaser 
to  take  the  seller^s  place  and  interest  in  the  firm,  will  pass  the  seller's 
interest  in  the  firm's  assets,  including  the  real  estate. 

3.  A  subsequent  conveyance  by  the  outgoing  partner  of  his  interest  in  the 
real  estate,  without  consideration,  will  give  to  the  grantee  no  higher 
right  than  the  grantor  had,  and  will  pass  to  him  no  interest  in  the  land 
recoverable  in  ejectment  against  the  prior  purchaser. 

Before  Paxson,  C.  J.,  Stbrrbtt,  Green,  Clark,  Wil- 
LLAMS,  McCoLLUM  and  Mitchell,  JJ. 

No.  84  October  Tenn  1890,  Sup.  Ct. ;  court  below,  No.  17 
February  Term  1888,  C.  P. 
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On  February  1, 1888,  William  F.  Collner  brought  ejectment 
against  George  W.  Greig,  and  T.  H.  B.  Patterson,  assignee  in 
bankruptcy  of  said  George  W.  Greig,  "  to  enforce  specific  per- 
formance of  an  agreement  for  the  sale  of  the  undivided 
one  fourth  of  three  tracts  of  land  situate  in  the  township  of 
Barnett."  Mr.  Patterson  was  not  served.  Subsequently,  J, 
H.  Aikin,  J.  W.  Bartlett  and  D.  Steiner,  were  given  leave  to 
appear  as  defendants,  and  pleaded  not  guilty.  Afterward 
George  W.  Greig  appeared  by  counsel,  and  pleaded  not  guilty. 

At  the  trial  on  May  23, 1889,  the  plaintifif,  in  his  case  in 
chief,  put  in  evidence,  inter  alia,  an  agreement  under  seal,  dated 
February  10, 1873,  signed  by  Geo.  W.  Greig  and  A.  Finkbine, 
marked  exhibit  A,  providing  as  follows : 

".Whereas  the  firm  of  Richey,  Finkbine  &  Co.,  formerly 
doing  business  at  Point  Saw  Mill,  Allegheny  City,  Pa.,  has 
been  dissolved,  taking  effect  from  January  1,  a.  d.  1873 ;  and 
whereas  Finkbine  of  said  firm  has  sold  to  Geo.  W.  Greig  his 
one  fourth  interest  in  the  books,  lumber  and  business  of  Point 
Saw  Mill,  also  his  interest  in  the  property  of  the  firm  in  Jef- 
ferson and  Forest  counties,  consisting  of  the  real  estate  known 
as  the  Maple  Creek  property,  together  with  saw  mill,  logs  and 
lumber  thereon,  for  the  sum  of  fifteen  thousand  dollars.  Now, 
this  paper  witnesses  that  the  unpaid  balance  of  this  purchase 
money  due  said  Finkbine  by  said  Greig  is  twelve  thousand 
dollars,  and  for  this  sum  of  twelve  thousand  dollars  said  Greig 
has  given  to  Finkbine  a  judgment  note  at  ten  days  from  date 
upon  the  following  conditions :  That  the  said  Greig,  his  heirs, 
executors,  or  assigns,  shall  pay  the  interest  semi-annually  on 
the  unpaid  poi'tion  of  said  balance,  interest  beginning  on  the 
first  day  of  January,  1873 ;  that  the  said  Greig,  his  heirs,  ex- 
ecutors or  assigns,  shall  well  and  truly  pay  to  the  said  Fink- 
bine, his  heirs  or  executoi-s,  on  the  first  day  of  February,  A.  d. 
1874,  the  sum  of  four  thousand  dollars;  also  a  like  sum  of 
four  thousand  dollars  February  1, 1875,  and  also,  if  required, 
a  like  sum  of  four  thousand  dollars  one  year  thereafter,  or  first 
day  of  February,  1876,  with  the  interest  as  before  stipulated, 
and  without  any  deduction,  defalcation,  or  abatement  to  be 
made  for  or  in  respect  of  any  errors,  charges  or  assessments 
whatsoever,  then  the  said  note  shall  become  void  and  of  no 
effect." 
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The  defendants'  case  having  been  partly  heard,  a  disclaimer 
was  filed  on  the  part  of  Mr.  Greig,  of  any  possession  or  title  in 
the  property  in  controversy,  at  the  commencement  of  the  suit 
or  since,  under  objection  on  the  part  of  the  plaintiff  that  this 
was  not  a  common-law  ejectment  in  which  a  disclaimer  could 
be  filed.  A  juror  was  then  withdrawn,  and  the  cause  sub- 
mitted by  the  parties  to  the  decision  of  the  court  without  a  jury, 
after  which  the  case  was  heard  by  the  court  upon  the  testimony 
yet  to  be  adduced. 

On  July  30, 1889,  the  court,  Bbowk,  P.  J.,  filed  a  decision, 
finding  the  following  facts : 

David  Richey,  Amos  Finkbine,  Hunter  Richey  and  Jehu  P. 
Smith,  were  a  firm  engaged  in  lumbering  under  the  name  of 
Richey,  Finkbine  &  Co.  They  owned  and  operated  certain 
real  estate  in  Jefferson  and  Forest  counties,  together  with  other 
properties  connected  with  their  business.  They  held  the  land 
in  Forest  county  under  the  following  deeds : 

A  deed  dated  October  7, 1867,  from  John  G.  Brandon  and 
wife,  for  118^  acres  to  David  Richey,  Amos  Finkbine,  Hunter 
Richey  and  Jehu  P.  Smith,  trading  under  the  style  or  firm  of 
Richey,  Finkbine  &  Co.,  their  heirs  and  assigns. 

A  deed  dated  October  24, 1865,  from  the  trustees  of  Henry 
Shippen,  deceased,  for  745  acres  and  140  perches  to  David 
Richey,  Amos  Finkbine,  Hunter  Richey  and  Jehu  P.  Smith, 
doing  business  as  Richey,  Finkbine  &  Co.,  their  heirs  and  as- 
signs. 

A  deed  from  John  G.  Brandon  and  wife  dated  September 
27, 1867,  for  80  acres  and  89  perches  to  David  Richey,  Amos 
Finkbine,  Hunter  Richey,  Jehu  P.  Smith,  their  heirs  and  as- 
signs. 

A  deed  dated  September  27,  1867,  John  G.  Brandon  and 
wife  for  MS^q  acres  to  David  Richey,  Amos  Finkbine,  Hunter 
Richey  and  Jehu  P.  Smith,  their  heirs  and  assigns. 

The  firm  of  Richey,  Finkbine  &  Co.  was  dissolved  as  of  date 
of  January  1, 1873. 

On  February  10, 1873,  Amos  Finkbine,  by  the  writing  marked 
exhibit  A,  which  writing  is  incorporated  as  part  of  the  findings 
of  fact,  sold  to  the  defendant,  Geo.  W.  Greig,  under  whom 
the  other  defendants  hold,  his  one  fourth  interest  in  the  prop- 
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erty  of  the  firm  of  Richey,  Finkbine  &  Go.  in  Jefferson  and 
Forest  counties,  consisting  of  real  estate,  together  with  the  saw- 
mills, logs  and  lumber  thereon,  for  the  sum  of  $15,000 ;  and, 
as  part  of  this  transaction,  it  was  agreed  between  A.  Finkbine, 
Hunter  Richey,  D.  Richey,  Jehu  P.  Smith  and  Geo.  W.  Greig 
that  $8,000  of  the  price  to  be  paid  to  Finkbine  by  Greig  was 
to  be  withdrawn  from  the  assets  of  a  new  firm  in  the  same  bus- 
iness, composed  of  D.  Richey,  Hunter  Richey,  Jehu  P.  Smith 
and  the  defendant  Geo.  W.  Greig,  and  charged  against  Greig's 
share  in  said  new  firm  and  so  paid  to  Finkbine ;  thus  leaving 
due  from  Greig  to  Finkbine  $12,000,  with  the  interest  from 
January  1, 1873,  for  which  Greig  gave  a  judgment  note  pay- 
able at  the  times  and  on  the  terms  or  conditions  mentioned  in 
the  article  of  agreement,  exhibit  A.,  and  judgment  was  entered 
thereon  in  the  Common  Pleas  of  Allegheny  county  to  No.  169 
April  Term  1878,  which  judgment  was  amicably  revived  to  No. 
158  of  April  Term  1878  (after  crediting  the  payments  before 
made)  at  $8,000,  with  interest  from  January  80,  1878.  Six 
months  interest  on  the  revived  judgment  was  paid,  leaving 
$8,000,  with  the  interest  from  July  80, 1878,  due  Finkbine,  and 
the  costs,  $6.25,  on  the  judgment. 

At  the  time  Finkbine  made  the  sale  to  Greig,  by  the  article 
of  agreement  of  February  10, 1878,  exhibit  A,  the  other  mem- 
bers of  the  firm  of  Richey,  Finkbine  &  Co.  knew  of  the  sale 
and  assented  to  it,  or  at  least  so  far  as  appears,  made  no  objec- 
tion to  it. 

AU  the  lands  described  in  the  writ  were  purchased  by  the 
firm  of  Richey,  Finkbine  &  Co.,  with  partnership  money  and 
held  and  used  as  partnership  property;  and,  when  Finkbine 
on  February  10, 1878,  sold  his  interest  in  the  lands  described 
in  the  writ  to  Greig,  he  sold  it  as  his  interest  in  the  partnership 
of  Richey,  Finkbine  &  Co.,  and  made  the  sale  with  knowledge 
that  David  Richey,  Hunter  Richey,  and  Jehu  P.  Smith  were  to 
continue  the  business  with  Greig  as  a  copartner,  under  the 
name  of  Richey,  Smith  &  Co.,  and  that  the  interest  purchased 
by  Greig  was  to  be  Greig's  contribution  to  the  capital  of  the 
new  firm.  After  Greig's  purchase  from  Finkbine,  he  with 
Hunter  Richey,  David  Richey  and  Jehu  P.  Smith,  continued 
to  hold  and  use  the  lands  as  the  partnership  property  of  the 
firm  of  Richey,  Smith  &  Co. 
Vol.  cxxxvn — 89 
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On  August  27, 1878,  Greig  was  adjudicated  a  bankrupt ;  an 
assignee  was  appointed,  and  on  October  20, 1879,  the  assignee 
settled  with  Hunter  Richey,  the  surviving  partner  of  the  firm 
of  Richey,  Smith  &  Co.,  and  received  from  him  $115.98,  be- 
ing the  amount  standing  to  the  credit  of  Greig  in  the  firm  of 
Richey,  Smith  &  Co.,  and  this  settlement  included  the  interest 
of  Greig  in  the  lands  described  in  the  writ.  In  the  bankruptcy 
proceeding,  and  of  date  of  October  4, 1878,  Amos  Finkbine 
proved  his  claim  against  Greig  for  the  balance  of  the  purchase 
money  due  him  under  the  article  of  agreement,  exhibit  A,  as 
an  unsecured  debt. 

All  the  debts  and  liabilities  of  the  firm  of  Richey,  Finkbine 
&  Co.  were  paid  within  one  year  after  date  of  the  article  of 
agreement  from  Finkbine  to  Gi*eig,  exhibit  A,  viz.,  within  one 
year  after  February  10, 1873. 

On  January  5, 1885,  Amos  Finkbine  and  wife  deeded  to  the 
plaintiff,  CoUner,  the  undivided  one  fourth  part  of  certain  lands 
described  in  the  deed,  including  the  land  claimed  and  de- 
scribed in  the  writ. 

— Upon  the  facts  thus  found,  the  court  found  certain  conclu- 
sions of  law,  and  entered  a  decree  that  if  no  exceptions  to  the 
findings  of  fact  or  the  conclusions  of  law  were  filed  within 
thirty  days  after  notice  of  the  decision,  the  prothonotary  should 
enter  judgment  in  favor  of  the  plaintiff  and  against  the  defend- 
ants, J.  H.  Aikin,  J.  W.  Bartlett  and  D.  Steiner,  for  the  undi- 
vided one  fourth  part  of  the  land  described  in  the  writ,  to  be 
released  on  the  payment  of  $18,280,  vnth  interest,  within  six 
months  from  date,  being  in  full  of  the  purchase  money  of  the 
land  described  in  the  writ. 

To  the  foregoing  decision,  the  defendants  filed  many  excep- 
tions. One  of  the  exceptions  to  the  findings  of  fact,  alleged 
that  the  court  erred  "  in  not  finding  that  the  plaintiff,  Collner, 
was  not  a  bona  fide  purchaser  for  value  from  Amos  Finkbine 
of  the  alleged  balance  of  purchase  money  due  on  the  contract," 
exhibit  A.  Other  exceptions  were  to  the  conclusions  of  law 
found  by  the  decision. 

After  argument  of  the  exceptions,  the  court.  Brown,  P.  J., 
filed  an  opinion,  specifically  passing  upon  the  exceptions  and 
concluding : 
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Upon  the  facts  found  we  think  we  erred  in  directing  judg- 
ment to  be  entered  in  favor  of  the  plaintiff.  Without  reference 
to  the  forms  of  the  conveyances,  the  lands  described  in  the  writ 
were  purchased  with  partnership  money,'  and  held  and  used  ad 
partnership  property,  by  the  firm  of  Richey,  Finkbine  &  Co. 
[Finkbine  sold  and  Greig  bought  Finkbine's  interest  in  the 
partnership  of  Richey,  Finkbine  &  Co.,  knowing  that  the  other 
members  of  that  firm  together  with  Greig  were  to  continue  the 
same  business  as  partners  under  the  name  of  Richey,  Smith  & 
Co.  and  that  the  interest  purchased  by  Greig  of  Finkbine  was 
to  be  Greig's  contribution  to  the  capital  of  the  new  firm.  When 
Finkbine  sold  to  Greig  he  had  no  specific  interest  in  the  lands 
as  such.  They  had  been  ^^  stamped  with  all  the  characteristics 
of  the  other  assets  of  the  firm,  as  to  all  purposes  of  manage- 
ment and  control,  all  incidents  of  lien,  and  all  qualities  of 
title  and  estate.*'  As  between  partners  and  a  person  who  has 
knowingly  dealt  with  one  of  them  for  it,  it  is  to  be  treated  as 
personal  estate,  belonging  not  to  the  partners  individually,  but 
to  the  company  collectively :]  *  Kramer  v.  Aiiihurs,  7  Pa.  165. 
Ejectment  to  enforce  payment  of  purchase  money  can  only  be 
sustained  when  the  thing  sold  is  realty.  Here  what  Finkbine 
sold  to  Greig  was  personalty,  and  CoUner  has  no  greater  rights 
than  Finkbine. 

[The  order  directing  judgment  in  favor  of  plaintiff  filed  July 
80,  1889,  is  vacated,  and  it  is  now  ordered  that  judgment  be 
entered  in  favor  of  the  defendants.]  • 

Judgment  having  been  entered  as  directed,  the  plaintiff  took 
this  appeal,  specifying,  inter  alia,  that  the  court  erred : 
6.  In  the  conclusion  of  law  embraced  in  [  ]  * 
6.  In  directing  judgment  to  be  entered  for  defendants.* 

Mr.  W.  L.  Corbett  (with  him  Mr.  Don  C.  Corbett)  for  the  ap- 
pellant. 

Counsel  cited :  Ridgway's  App.,  15  Pa.  177 ;  Ebbert's  App., 
70  Pa.  79 ;  Jones's  App.,  70  Pa.  169 ;  Geddes's  App.,  84  Pa. 
482 ;  Lefevere's  App.,  69  Pa.  122 ;  Lauffer  v.  Cavett,  87  Pa. 
479 ;  Abbott's  App.,  60  Pa.  234 ;  Warriner  v.  Mitchell,  128  Pa. 
158;  Shafer's  App.,  106  Pa.  64;  Foster's  App.,  74  Pa.  891; 
Leafs  App.,  105  Pa.  606. 
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36*.  J.  S.  FerguBon  (with  him  Mr.  B.  J*.  Beid)^  for  the  ap- 
pellees. 

Other  than  cases  cited  by  the  appellant,  counsel  cited :  West 
Hickory  Ass'n  v.  Reed,  80  Pa.  88 ;  Kepler  v.  Sav.  &  Loan  C5o., 
101  Pa.  608-4 ;  Foster  v.  Barnes,  81  Pa.  884 ;  Du  Bree  v.  Al- 
bert,  100  Pa.  487-8 ;  Neagley's  Est.,  2  Pears.  809 ;  Garner  v. 
Cleaver,  188  Pa.  419 ;  Commonwealth  v.  Contner,  18  Pa.  489 ; 
Mickle  Y.  MUes,  81  Pa.  20. 

Pbr  Curiam: 

We  are  clearly  of  opinion  that  the  learned  judge  below  was 
right  in  holding  that  the  plaintiff  had  no  higher  rights  than 
Finkbiue,  his  grantor.  The  court  has  found,  and  we  think 
correctly,  that  the  real  estate  in  controversy  was  firm  property ; 
and,  as  between  the  members  of  the  firm  and  those  who  dealt 
with  them,  with  knowledge  of  the  facts,  it  was  personal  estate. 
As  to  a  portion  of  it,  the  deeds  were  in  the  name  of  the  firm ; 
as  to  other  portions,  the  title  was  in  the  names  of  the  individ- 
ual members  of  the  firm.  The  couii}  below  has  found,  however, 
that  all  of  it  was  paid  for  by  the  firm,  belonged  to  the  firm, 
and  was  recognised  and  treated  as  firm  property.  It  is  settled 
law  that,  as  against  purchasers  and  lien  creditors,  dealing  with 
the  owners  of  land  on  the  faith  of  a  recorded  title  and  without 
notice  that  it  is  different  from  what  it  appears  of  record,  parol 
evidence  is  inadmissible  to  show  that,  although  the  land  was 
conveyed  to  the  grantees  as  individuals,  yet  it  was  held  by 
them  as  partnership  property;  but,  as  between  the  partners 
themselves,  land  treated  by  them  as  partnership  property,  es- 
pecially if  purchased  and  paid  for  with  partnership  money,  is 
to  be  regarded  as  partnership  assets,  notwithstanding  it  was 
conveyed  to  the  grantees  as  tenants  in  common :  its  character 
is  largely  a  question  of  intention,  which  may  be  manifested  in 
aqts  and  declarations,  and  be  established  by  parol  testimony : 
Warriner  v.  Mitchell,  128  Pa.  158,  and  authorities  there  cited. 
The  agreement  of  Februaiy  10, 1873,  was  a  sale  by  Finkbine, 
one  of  the  partners,  to  Greig,  of  all  the  interest  of  the  former 
in  the  firm  and  its  assets.  Greig  was  to  take  Finkbine^s  place 
and  interest  in  the  firm,  and  this  was  assented  to  by  the  other 
partners.  It  follows  that  the  sale  passed  all  Finkbine 's  inter- 
est in  the  assets  of  the  firm,  including  the  real  estate.     This 
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left  nothing  in  Finkbine  to  convey  to  any  one  else.  The 
plaintiff  here  was  not  shown  to  have  been  a  bona  fide  purchas- 
er. There  is  no  evidence  that  he  paid  a  dollar  on  account  of 
his  purchase.  The  court  below  was  therefore  correct  in  rul- 
ing, as  before  remarked,  that  he  occupied  no  higher  position 
than  Finkbine. 

Judgment  affirmed. 
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JAMES  FULTON  v.  JAMES  PETERS.  ST^ 

1198    868 

JAMES  FULTON  v.  MARGARET  METZGAR. 

APPEALS  BY  PLACNTIFF  PBOM  THB  COURT  OP  COMMON  PLEAS 
OP  WESTMOEBLAND  COUNTY. 

Argued  October  7,  1890— Decided  November  8,  1800. 

1.  Where  a  point  presented  for  instruction  is  reserved  as  a  question  of 
law,  wittiout  exception  taken  in  the  court  below,  a  specification  alleging 
error  in  entering  judgment  for  the  defendant  non  obstante  yeredicto,  on 
the  question  reserved,  cannot  be  considered. 

2.  A  building  contract  providing  for  the  submission  of  any  dispute  as  to 
the  quality  or  quantity  of  the  work  to  a  superintendent  whose  decision 
should  be  final,  the  contractor  is  estopped  from  recovering  a  disputed 
claim  which  he  refused  to  submit  to  the  superintendent :  Per  Hunter, 
P.J. 

Before  Paxson,  C.  J.,  Stebbbtt,  Gbeen,  Clabe,  Wil- 
LLA3IS,  McCollum  and  Mitchell,  J  J. 

Nos.  86,  87  October  Term  1890,  Sup.  Ct. ;  court  below,  Nos-  , 

16, 17  February  Teim  1886,  C.  P. 

On  November  10, 1885,  James  Fulton  brought  scire  facias 
sur  mechanics*  lien  against  James  Peters,  owner  or  reputed 
owner.  On  the  same  day,  a  like  suit  was  brought  by  the  same 
plaintiff  upon  another  mechanics*  lien  against  Margaret  Metz- 
gar,  owner  or  reputed  owner.     Issue  in  both  cases. 

Both  causes  were  tried  together  on  November  28, 1888,  when 
the  liens  were  read  in  evidence,  one  of  them  (and  they  were 
alike)  containing  the  following  averments : 
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"  4.  That  on  the  Ist  day  of  May,  1884,  the  said  claimant 
and  said  Margaret  Metzgar  entered  into  a  written  agreement, 
by  the  terms  of  which  said  claimant  was  to  build  for  said  Mar- 
garet  Metzgar  a  house  complete,  furnishing  all  labor  and  mate- 
rials, according  to  certain  specifications  then  understood  and 
agreed  upon  by  the  parties,  for  which  the  said  Margaret  Metz- 
gar was  to  pay  the  sum  of  $2,875,  on  the  days  and  times  in  said 
agreement  specified.  That,  after  the  work  was  begun,  it  was 
agreed  verbally  that  said  claimant  should  from  time  to  time 
make  such  changes  and  modifications  in  the  plans  as  they  were 
bid  on,  as  the  said  Margaret  Metzgar  might  desire  and  direct ; 
she  upon  her  part,  agreeing  to  pay,  in  addition  to  said  contract 
price,  the  fair  value  of  such  extra  work.  That,  after  the  work 
had  progressed  under  said  contract  and  the  supplement  or 
amendment  thereto,  and  after  the  claimant  had  laid  out  and 
expended  the  sums  of  money,  and  worked  the  number  of  days 
hereinafter  set  forth,  the  said  Margaret  Metzgar,  in  violation 
of  the  true  intent  and  meaning  of  said  contract  as  amended, 
refused  to  comply  with  the  provisions  thereof,  and  compelled 
claimant  to  abandon  his  contract  and  quit  said  work ;  at  the 
same  time  refusing,  and  ever  since  continuing  to  refuse  to  pay 
to  said  claimant  the  sums  of  money  aforesaid." 

The  contract,  referred  to  in  the  foregoing  (and  a  like  con- 
tract in  the  case  against  Peters),  contained  the  following  pro- 
vision: 

"  4.  Should  any  question  arise  in  regard  to  the  quality  or 
quantity  of  the  work,  the  same  shall  be  referred  to  the  said 
superintendent,  John  M.  Johnston,  whose  decision  shall  be 
final  and  binding." 

At  the  close  of  the  testimony,  indicated  in  the  opinion  of  the 
court  below,  the  couit,  Hunter,  P.  J.,  instructed  the  jury, 
answering  the  following  point  presented  by  the  defendants : 

8.  One  of  the  covenants  of  the  contract  being  that,  when  any 
question  arose  as  to  the  quantity  or  quality  of  work  done  upon 
the  buildings,  the  same  should  be  referred  to  John  M.  Johnston, 
superintendent,  whose  finding  should  be  final  and  binding,  and 
the  plaintiff  having  refused  to  so  refer  his  dispute  with  the  de- 
fendants to  said  superintendent,  he  is  now  estopped  from  re- 
covering from  the  defendants  on  these  mechanics*  liens,  and 
your  verdicts  should  be  for  the  defendants.' 
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Answer :  We  reserve  the  question,  being  one  of  law,  whether 
this  covenant  in  the  contract  estops  the  plaintiff  in  this  proceed- 
ing, under  the  pleadings. 

— No  exception  was  taken  by  either  of  the  parties  to  the 
reservation  of  the  question  raised  by  defendants'  third  point. 

The  jury  having  returned  a  verdict  in  favor  of  the  plaintiff 
for  f449.60,  in  each  case,  after  argument  of  the  question  re- 
served, and  of  a  motion  and  reasons  on  the  part  of  the  defend- 
ants for  a  new  trial,  the  court  filed  the  following  opinion : 

Both  cases  were  tried  before  the  same  jury  and  are  identical 
except  as  to  amounts.  The  foundation  stone  of  the  action  in 
each  case  is  the  written  contract  between  the  parties  severally. 
That  the  contract  afterwards  was  modified  and  changed  as  the 
work  and  plan  of  the  houses  changed  there  is  no  question,  but 
the  written  contract  never  was  abrogated.  This  contract  was 
material  to  the  plaintiffs  case  and  was  put  in  evidence  by  him. 
In  strict  order,  perhaps  it  should  have  been  the  first  proof  in 
the  cases. 

In  each  contract  there  is  this  provision:  "Should  any  ques- 
tion arise  in  regard  to  the  quality  or  the  quantity  of  the  work, 
the  same  shall  be  referred  to  the  said  superintendent,  John  M. 
Johnston,  whose  decision  shall  be  final  and  binding."  The 
plaintiff  admits  that,  upon  failure  to  have  his  claims  adjusted, 
he  refused  to  submit  the  dispute  which  arose  to  the  superin- 
tendent, and  came  to  Greensburg,  filed  his  liend,  and  issued  the 
writs  of  scire  facias  now  being  tried.  By  reason  of  these  un- 
disputed facts,  the  question  was  then  raised  by  the  defendants' 
counsel,  in  their  third  point,  that  the  plaintiff  is  now  estopped 
from  recovering  on  the  mechanics'  liens.  When  we  charged 
the  jury  we  reserved  the  question,  for  it  is  one  of  pure  l^w. 
There  is  no  question  of  fact  in  it  for  the  jury. 

I  am  unable  to  see  any  distinction  between  these  cases  and 
the  case  of  Hartupee  v.  Pittsburgh,  97  Pa.  107.  Plaintiff's  coun- 
sel, however,  argue  that  under  the  pleas  advantage  cannot  be 
taken  of  this  defence.  We  cannot  see  why.  The  point  is  in 
the  nature  of  a  plea  to  the  jurisdiction,  and  want  of  jurisdiction 
can  be  taken  advantage  of  at  any  time.  In  Hartupee  v.  Pitts- 
burgh, the  pleas  were  the  general  issue,  non-assumpsit,  and  pay- 
ment with  leave,  etc.,  the  action  being  assumpsit. 
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We  need  not  discuss  defendant's  motions  for  a  new  trial.  It 
is  true,  under  their  plea  of  setoff  they  severally  ask  for  a  cer- 
tified balance  in  their  favor,  but  they  also  submitted  the  point 
we  are  now  discussing  and  they  cannot  complain  of  our  ruling. 
But  apart  from  this,  they  asked  for  a  compulsory  nonsuit  which, 
had  it  been  granted,  would  have  had  the  same  result  as  now. 

And  now  December  28, 1889,  upon  full  hearing  of  the  ques- 
tion of  law  reserved,  judgment  is  entered  for  the  defendant  in 
each  case,  non  obstante  veredicto,  and  the  motion  for  a  new 
trial  overruled.' 

— Judgments  for  the  defendants  having  been  entered,  the 
plaintiff  took  these  appeals,  in  each  specifying  that  the  court 
erred: 

1.  In  refusing  to  enter  judgment  for  the  plaintiff  on  the  ver- 
dict. 

2.  In  reserving  as  a  pure  question  of  law  the  third  point  pre- 
sented by  the  defendants.' 

8.  In  entering  judgment  for  the  defendants  on  the  point 
reserved,  the  facts  out  of  which  the  point  arose  not  having 
been  admitted  by  the  parties  or  found  by  the  jury.' 

Mr.  John  B.  Read  (with  him  Mr.  Job.  8.  Moorhead^^  for  the 
appellant. 

Counsel  cited:  Wilson  v.  The  Tuscarora,  26  Pa.  817 ;  WUde 
V.  Trainor,  59  Pa.  489. 

Mr.  Paul  H.  Gaither  (with  him  Mr.  J.  F.  WenUing,  Mr.  B. 
A.  Miller  and  Mr.  J.  A.  Marchand)^  for  the  appellees. 

Counsel  cited :  Insurance  Co.  of  Pa.  v.  Insurance  Co.,  71 
Pa.  40 ;  Koons  v.  Telegraph  Co.,  102  Pa.  169;  Mohan  v.  But- 
lei;,  112  Pa.  596. 

fulton  v.  pbters. 

Per  Curiam: 

The  plaintiff  complains,  (a)  that  the  learned  court  erred  in 
reserving  as  a  question  of  law  the  third  point  presented  by  de- 
fendants ;  and  (6)  that  the  court  erred  in  entering  judgment 
for  defendants,  non  obstante  veredicto,  on  such  reserved  point. 
We  cannot  sustain  either  objection.  There  was  no  exception 
to  the  reservation  of  the  point,  and  for  anything  that  appears 
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the  judgment  non  obstante  was  warranted  by  the  record  as 
presented. 

Judgment  affirmed. 

FULTON  V.  HETZGAB. 

Peb  Cxtbiah: 

This  case  is  identical  with  Pulton  v.  Peters,  supra,  in  every- 
thing. 

Judgment  affirmed. 


GEORGE  BEECH  v.  LIVE-STOCK  INS.  ASS'N. 

APPEAL  BY  DEFENDANT  FBOM  THE  OOUBT  OF  COMMON  PLEAS 
OF  WESTMOBELAND  COUNTY. 

Argaed  October  7, 1890— Decided  Novembers,  1890. 

(a)  In  an  action  against  a  live-stock  insurance  company,  incorporated 
under  the  act  of  May  1,  1876,  P.  L.  68,  a  supplement  to  the  act  of 
April  4,  1873,  F.  L.  20,  the  summons  was  served  upon  the  president  of 
the  company,  at  its  principal  office  in  a  county  other  than  that  where 
the  suit  was  brought,  and  by  the  sheriff  of  the  latter  county : 

1.  The  service  being  held  sufficient,  under  the  act  of  April  24, 1867,  P.  L. 
818,  the  defendant  appeared  generally,  and,  on  trial,  the  court  below 
ruled  that  the  insurance  being  upon  a  specific  thing,  the  death  of  the 
horse  insured,  a  notice  of  the  death,  given  a  few  days  thereafter,  made 
subsequent  formal  and  detailed  proofs  unnecessary  unless  requested  by 
the  company.    Judgment  for  the  plaintiff  affirmed. 

Before  Paxson,  C.  J.,  Stbbbett,  Gbeen,  Clabk,  Wil- 
liams, McCoLLUM  and  Mitchell,  JJ. 

No.  42  October  Term  1890,  Sup.  Ct. ;  court  below,  No.  87 
November  Term  1887,  C.  P. 

On  September  12, 1887,  George  Beech  brought  assumpsit 
against  the  Farmers'  &  Breeders'  Mutual  Live-stock  Insurance 
Association,  upon  a  policy,  dated  March  6,  1886,  insuring 
the  plaintiff  in  the  sum  of  $500  against  the  loss  of  a  certain 
horse  by  death  between  January  15, 1886,  and  January  15, 


Digitized  by  LjOOQIC 


618  WESTERN  DISTRICT,  1890.  [187 

Statement  of  Facts. 

1889.  On  September  17th,  the  summons  was  served  upon  the 
president  of  the  defendant  company  at  Butler,  Pa.,  the  place 
of  its  principal  office. 

The  plaintiff  having  filed  a  statement  of  claim,  with  a  copy 
of  the  policy  in  suit,  on  motion  of  the  defendant  company,  ap- 
pearing de  bene  esse,  a  rule  was  granted  to  show  cause  why 
the  service  should  not  be  set  aside,  for  the  reason  that  no  act 
of  assembly  authorized  a  service  of  the  summons  in  Butler 
county.  On  October  29th,  after  argument,  the  motion  was 
denied,  and  the  defendant  company  required  to  appear  and 
answer;  exception. 

On  November  12,  1887,  the  defendant  company  filed  the 
affidavit  of  its  president,  with  a  copy  of  the  company's  charter, 
the  latter  showing  that  the  company  was  incorporated  on  Sep- 
tember 28, 1888,  by  letters  patent  of  the  governor,  under  the 
provisions  of  the  act  of  May  1, 1876,  P.  L.  53,  a  supplement  to 
the  act  of  April  4,  1878,  P.  L.  20 ;  whereupon  a  motion  was 
made  for  a  re-hearing  of  the  motion  to  set  aside  the  service,  on 
the  ground  that  the  defendant  company  was  not  incorporated 
by  the  legislature  and  was  not  a  foreign  insurance  company. 
The  motion  for  a  re-hearing  being  allowed,  after  argument 
thereof,  the  court  again  refused  the  defendant's  motion,  citing 
Quinn  v.  Fidelity  Ass'n,  and  ruling  that  the  service  was  au- 
thorized by  the  act  of  April  24, 1857,  P.  L.  318 ;  exception.^  ^  * 

The  defendant  company  then  pleaded  to  issue. 

At  the  trial  on  December  8,  1889,  the  policy  in  suit  was 
shown,  containing  the  following  provision : 

"  5.  The  assured  under  this  policy,  sustaining  loss  by  death, 
shall  give  immediate  notice  in  writing  to  this  association  at 
their  office  in  Butler,  Pa.,  and  within  thirty  days  thereafter 
render  a  particular  account  of  said  loss ;  stating  whether  any 
and  what  other  insurance  was  made  covering  the  property 
above  described,  giving  copies  of  the  written  portions  of  all 
policies  thereon,  the  actual  cash  value  of  the  animal  or  animals 
on  which  loss  is  claimed,  and  the  interest  or  title  of  the  assured 
and  all  others  therein ;  he  shall  also  state  the  age  of  the  animal 
or  animals,  and  the  purpose  for  which  such  animals  were  used, 
and  the  cause  of  death."  .... 

It  was  shown  that  the  horse  died  on  April  1,  1887,  and  evi- 
dence was  given  as  to  notice  thereof  and  proofs  of  loss,  indi- 
cated in  the  charge  by  the  court  below. 
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At  the  close  of  the  testimony  the  court,  Hunter,  P.  J., 
charged  the  jury  in  part  as  follows : 

Was  there  then  any  notice  of  loss  given  to  the  company,  and 
proof  of  the  same  within  thirty  days ;  and  did  the  company  do 
anything  within  that  time  that  would  lead  to  the  inference 
that  the  plaintiff  would  not  be  held  to  a  strict  compliance  with 
the  conditions  or  provisions  of  the  policy  which  we  have  read 
in  your  hearing? 

To  be  brief,  in  this  regard,  we  call  your  attention  to  the  tes- 
timony of  the  plaintiff  himself,  and  that  of  'Squire  Metzger, 
that  after  the  horse  died  the  company  was  notified  through 
the  mails,  and  that  a  blank  pi-oof  of  loss  in  proper  form  to 
make  out  the  proof  was  requested  of  the  company  in  the  same 
manner;  that  some  proof  of  loss  of  some  kind  was  made  out 
and  mailed  to  the  company,  and  subsequently,  as  we  recall  the 
testimony,  a  blank  proof  of  loss  was  made  out  and  also,  if  we 
remember  correctly,  sent  by  mail  to  the  company.  The  corres- 
pondence between  the  plaintiff  and  the  secretary  of  the  com- 
pany and  the  attorney  of  the  company  is  also  before  you  and 
this  you  will  examine  for  yourselves.  The  evidence  does  not 
show  a  strict  compliance  with  the  provisions  of  the  policy ; 
but,  as  we  have  said,  we  think  there  is  su%)ient  proof  to  sub- 
mit the  question  of  fact  as  to  whether  the  plaintiff  reasonably 
complied  with  the  contract  on  his  part;  whether  he  so  com- 
plied, under  all  the  circumstances  and  facts  which  have  been 
developed  in  evidence,  as  would  in  the  eye  of  the  law  be  a 
suflBcient  compliance  with  this  pai-t  of  his  contract. 

Now,  in  this  regard  the  loss  was  an  entire  loss.  The  law  is, 
as  to  the  burning  of  a  building,  the  entire  destruction  by  fire 
of  a  building,  that  if  notice  be  promptly  given  of  the  loss, 
further  proof  of  loss  is  not  necessary.  This  does  not  apply  as 
a  rule  to  personal  property,  if  at  all ;  it  surely  does  not  apply 
to  personal  property  which  may  be  composed  of  a  number  of 
items,  when  articles  are  removed  and  like  articles  take  their 
place,  as  in  the  case  of  grain  in  a  bam  or  goods  in  a  store.  [I 
am  unable  now  to  say  whether  this  question  as  to  whether  it 
applies  at  all  to  personal  property  has  ever  been  adjudicated ; 
but,  taking  the  law  as  given  to  us  in  regard  to  the  burning  of 
buildings,  where  it  is  an  entire  loss,  where  there  is  nothing  left 
from  the  devouring  flames,  the  whole  building  swept  away, 
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reasoning  by  analogy  from  cases  of  that  kind  which  have  been 
adjudicated,  we  believe  that  where  there  is  one  article  of  per- 
sonal property,  specific  and  identical,  insured  for  a  certain 
round  sum,  the  same  rule  of  law  would  apply  there  and  remove 
very  largely,  if  not  entirely,  the  necessity  of  any  further  proof 
of  loss  being  made,  except  to  give  notice  to  the  company  that 
there  was  an  entire  loss ;  that  the  horse  was  dead.]  ^ 

The  plaintiff  requests  the  court  to  charge  the  jury : 

1.  The  uncontradicted  evidence,  in  the  case,  is  that  the  pre- 
liminary notice  required  was  given  by  the  plaintiff  to  the  de- 
fendant company  through  the  mails,  a  few  days  after  the  death 
of  the  horse  which  was  insured  by  the  defendant  company, 
which  was  in  fulfilment  of  the  requirements  of  the  policy,  the 
loss  being  a  total  and  entire  loss,  which  notice  under  the  law 
took  the  place  of  the  proofs  of  loss. 

Answer :  If  the  evidence  satisfies  you  of  the  fact  that  notice 
was  given  the  defendant  company  of  the  death  of  the  hoise, 
within  the  time,  the  same  would  be  notice  of  an  entire  loss. 
Where  such  preliminary  notice  is  given,  in  cases  of  the  destruc- 
tion of  buildings  by  fire,  further  proof  of  loss  would  be  unnec- 
essary, unless  requested  by  the  company.  This  rule,  however, 
does  not  apply  to  i^rsonal  property,  especially  if  the  personal 
property  consists  of  different  items.  But,  as  to  the  case  now 
on  trial,  the  insurance  was  upon  a  particular,  specific  and  iden- 
tical thing;  and  we  think  the  same  rule  will  apply  as  in  cases 
of  a  building,  and  we  do  so  instruct  you  as  requested  in  the 
conclusion  of  the  point.* 

— ^No  exceptions  were  taken  by  the  defendant  to  the  charge, 
or  to  the  answers  to  points. 

The  jury  returned  a  verdict  for  the  plaintiff  for  $572.88.  A 
rule  for  a  new  trial  having  been  discharged,  judgment  was  en- 
tered on  the  verdict,  when  the  defendant  took  this  appeal, 
specifying  inter  alia,  that  the  court  erred : 

1-4.  In  refusing  defendant's  motion  to  set  aside  the  ser- 


vice 


1  to  4 


5.  In  the  portion  of  the  charge  embraced  in  [  ]  * 

6.  In  the  answer  to  plaintiff's  point.* 

Mr.  W.  H.  Klingensmith  (with  him  Mr.  J.  If.  GalbreatK)^ 

for  the  appellant. 
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As  to  the  service  of  the  writ,  counsel  cited :  Act  of  April  24, 
1867,  P.  L.  818;  act  of  April  8,  1868,  P.  L.  70;  Quinn  v. 
Fidelity  Ass'n,  100  Pa.  882.  As  to  the  failure  to  supply 
proofs :  Beatty  v.  Insurance  Co.,  66  Pa.  9 ;  Lycoming  Ins.  Co. 
V.  SchoUenberger,  44  Pa.  259 ;  Wood  on  Insurance,  §  416. 

Mr.  W.  H.  Tmng,  Mr.  John  F.  WevMing  and  Mr.  D.  A.  Ml- 
leTy  for  the  appellee. 

That  the  subsequent  general  appearance  cured  the  service, 
if  defective,  counsel  cited :  Bolard  v.  Mason,  66  Pa.  140 ;  Blair 
V.  Weaver,  11  S.  &  R.  86 ;  Skidmore  v.  Bradford,  4  Pa.  800. 
That  the  service  was  sufficient :  act  of  April  24, 1867,  P.  L. 
818 ;  act  of  April  8, 1868,  P.  L.  70.  That  detailed  proofs  of 
loss  were  unnecessary :  Lycoming  Ins.  Co.  v.  SchoUenberger, 
44  Pa.  269;  Farmers'  Ins.  Co.  v.  Moyer,97  Pa.  441;  Susq. 
Ins.  Co.  V.  Toy  Co.,  97  Pa.  424;  Universal  F.  Ins.  Co.  v. 
Block,  109  Pa.  640;  Beatty  v.  Insurance  Co.  66  Pa.  9;  Ben. 
F.  Ins.  Co.  V.  Flynn,  98  Pa.  627 ;  American  Ins.  Co.  v.  Haws, 
20  W.  N.  870. 


Per  Curiam: 


Judgment  affirmed. 


ESTATE  OF  J.  B.  CUNNINGHAM,  DECEASED. 

APPEAL  BY  H.  G.  WILSON  ET  AL.  PBOM  THE  ORPHANS'  OOXJRl 
OF  WESTMORELAND  COUNTY. 

Argued  October  7, 1890— Decided  Noyember  8, 1890. 
[To  be  reported.] 

1.  The  widow  of  a  testator  must  make  her  choice  between  aoquiesoenee 
in  her  husband^s  disposition  of  his  property,  and  the  assertion,  in  disre- 
gard thereof,  of  the  rights  which  the  law  gives  her ;  she  cannot  take 
both  these  courses  or  parts  of  each. 

2.  The  necessity  of  making  such  a  choice,  and  its  efifect,  do  not  legally 
depend  in  any  degree  upon  the  quantum  of  benefits  she  receives  or  re- 
nounces under  the  will,  nor  upon  the  mention  or  omission  of  her  name 
or  the  presence  or  absence  of  any  provision  for  her  therein. 
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8.  When  a  testator  by  his  will  directs  the  sale  of  his  real  estate,  and  his 
widow  elects  to  take  her  rights  under  the  intestate  law,  as  to  her  there 
is  no  will  and  no  conversion,  and  she  cannot  assert  such  rights  against 
the  proceeds  of  the  converted  real  estate  as  personalty. 

4.  As  the  widow's  rights  are  paramount  to  her  husband's  power  of  dispo- 
sition, she  can  claim,  at  her  election,  her  statutory  estate  in  his  land, 
as  such,  and  in  law  it  is  this  only  to  which  she  becomes  entitled,  as 
realty,  upon  electing  to  take  against  the  will  of  her  husband. 

5.  In  equity,  however,  by  acquiescing  in  a  sale  made  by  the  executor  un- 
der a  power  in  the  will  and  claiming  the  proceeds,  she  may  cause  the 
land  to  pass  to  the  purchaser  discharged  of  her  dower,  and  may  thus 
become  entitled  to  a  corresponding  interest  in  the  proceeds  of  such  sale. 

6.  When  a  widow  is  claiming,  upon  a  distribution  in  the  Orphans'  Court, 
adversely  to  the  will  of  her  husband,  the  question  whether  a  formal  pa- 
per, electing  to  take  against  the  will,  was  filed  by  her  voluntarily  or 
under  stress  of  an  oi*der  of  court,  is  immaterial ;  such  a  writing  is  un- 
important except  as  evidence. 

Before  Paxson,  C.  J.,  Stbrrett,  Green,  Clark,  Will- 
iams, McCoLLUM  and  Mitchell,  J  J. 

No.  60  October  Term  1890,  Sup.  Ct. ;  court  below,  No. 
15  May  Term  1889,  O.  C. 

On  May  25, 1889,  William^  Household,  executor  of  the  will 
of  J.  B.  Cunningham,  deceased,  filed  an  account,  charging 
himself  with  the  proceeds  of  certain  real  estate,  sold  by  him 
under  a  power  conferred  by  said  will,  amounting  to  $10,700, 
and  taking  credit  for  certain  costs  and  expenses.  The  account 
having  been  confirmed,  Mr.  Jacob  Tumey  was  appointed  audi- 
tor to  distribute  the  balance  exhibited  thereby  in  the  hands  of 
the  accountant. 

The  auditor  made  a  report  and  a  supplemental  report,  finding 
the  following  facts : 

The  accountant's  testator,  J.  B.  Cunningham,  died  on  March 
7, 1886,  owning  valuable  real  and  personal  estate,  and  leaving 
a  widow,  Caroline  M.  Cunningham,  but  no  children.  By  his 
will,  dated  March  5, 1886,  and  duly  admitted  to  probate  after 
his  death,  the  testator  bequeathed  various  legacies  to  collat- 
eral relatives  and  others,  and  then  provided  as  follows : 

"As  to  my  real  estate,  first,  I  recognize  a  bargain  made  with 
Joseph  B.  McLain,  in  which  I  rented  to  him  my  homestead 
farm  for  three  years,  from  April  1,  a.  d.  1886 ;  after  which 
time  I  hereby  authorize  my  executor  to  sell  my  said  farm  for 
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the  highest  and  best  price  that  he  may  be  able  to  procure  there- 
for, and  I  hereby  authorize  him  to  make  a  good  and  sufficient 
deed  or  deeds  therefor,  without  the  intervention  of  the  law ; 
and  I  further  hereby  empower  him  (my  executor)  to  use  his 
best  discretion  in  said  sale,  by  seUing  as  a  whole  or  dividing  it, 
and  the  proceeds  thereof  I  direct  shall  be  paid  pro  rata  to  my 
legal  heirs  and  representatives  in  law ;  and  should  there  be  a 
residue  of  money  as  proceeds  from  notes  and  other  evidences 
of  indebtedness,  after  paying  bequests  herein  made  from  my 
personal  effects,  then  I  direct  that  the  same  shall  also  be  di- 
vided pro  rata  among  my  legal  heirs  and  representatives." 

The  accountant  was  named  in  the  will  as  the  executor  there- 
of. The  widow  of  the  testator  was  not  named  or  referred  to 
therein. 

Upon  a  former  account  of  the  executor,  embracing  the  testa- 
tor's personal  estate,  a  release  of  her  interest  in  the  entire  estate, 
procured  by  the  executor  from  the  widow  three  da3rs  after  the 
testator's  death,  was  adjudged  to  be  invalid,  and  it  was  ordered 
by  the  Supreme  Court  that  the  widow  be  permitted  to  partici- 
pate in  the  distribution  notwithstanding  said  release :  Cunning- 
ham's App.,  122  Pa.  464.  Upon  the  return  of  the  record  in 
that  case  to  the  court  below,  the  following  order  was  made : 

"  And  now,  October  27, 1888,  it  appearing  to  the  court  that 
the  Supreme  Court,  in  an  opinion  this  day  filed,  has  determined 
that  the  widow  of  said  decedent  was  entitled  to  receive  the  one 
half  of  the  personal  estate  of  her  deceased  husband,  notwith- 
standing the  release  executed  by  her,  it  is  now  ordered  that 
the  executor  presently  pay  to  said  widow,  or  her  attorneys, 
Moorhead  &  Head,  the  one  half  the  money  shown  by  said  re- 
port to  be  now  in  his  hands,  to  wit,  $6,754.25,  less  $80  cash  al- 
ready received  by  her,  in  all  $6,674.25,  she  at  the  same  time  to 
surrender  the  note  for  $3,680  g^iven  to  her  in  consideration  of 
said  release,  and  to  make  her  formal  election  to  take  under  the 
intestate  laws,  in  writing,  and  file  the  same  in  the  clerk's  of- 
fice." 

In  accordance  with  this  order,  the  widow  executed  and 
placed  on  file  a  formal  election  not  to  take  under  the  will  of 
the  testator,  but  to  take  her  '^  share  of  the  estate  of  said  dece- 
dent under  the  intestate  laws  of  the  commonwealth  of  Pennsyl- 
vania." 
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Before  the  auditor  ia  the  present  case,  the  widow  claimed 
that  the  testator's  will  effected  a  complete  conversion  of  his 
real  estate  into  personalty,  and  that  such  conversion  enured  to 
her  benefit  and  entitled  her  to  the  one  half  of  the  proceeds  of 
the  realty,  absolutely. 

Upon  the  facts  so  found,  the  auditor  stated  his  conclusions  of 
law  as  follows : 

The  will  of  J.  B.  Cunningham,  in  directing  his  executor  to 
seU  and  convey  his  real  estate  and  dispose  of  the  proceeds  in 
the  positive  terms'  used,  worked  an  absolute  conversion  of  it 
into  personal  estate ;  and,  having  studiously  ignored  his  wife, 
excluding  her  from  participation  in  his  estate,  and  not  in  any 
way  alluding  to  her,  by  name  or  otherwise,  in  his  will,  he  died 
wholly  intestate  as  to  her,  relegating  her  to  the  share  of  his  es- 
tate to  which  she  is  entitled  under  the  intestate  laws  of  this 
state. 

The  widow  could  make  no  election  under  the  will.  She  was 
a  stranger  to  its  provisions,  except  to  stand,  as  regards  her  hus- 
band's estate,  upon  such  rights  as  the  intestate  laws  gave  her. 
The  testator  having  converted  all  his  estate  into  personal  pro- 
perty, it  had  that  character  at  the  time  of  his  death,  and  retains 
it.  It  would  have  been  different,  if  the  testator  had  made  any 
provision  for  or  mention  of  his  wife,  and  she  had  declined  to 
avail  herself  of  the  provision  as  made  for  her;  but,  being  repu- 
diated, she  was  powerless  to  do  other  than  she  has  done,  claim 
that  the  conversion  enured  to  her  benefit,  and  entitles  her  to 
one  half  of  the  fund  as  personalty:  McCrjrstle's  Est.,  4  W.  N. 
216. 

— Referring  to  the  formal  election  filed  by  the  widow,  the 
auditor  reported  as  follows : 

The  auditor  is  asked  to  treat  this  as  an  election  on  the  part 
of  the  widow,  and  as  determining  her  right  to  the  fund  for  dis- 
tribution. Being  entirely  ignored  in  her  husband's  will,  she 
had  nothing  to  exercise  an  election  about.  The  will  left  her 
nothing  to  choose  from.  As  to  her  he  died  intestate,  having 
first  stamped  the  character  of  personalty  upon  his  entire  estate, 
and  was  bound  to  know  its  legal  effect  in  determining  the  final 
disposition  of  his  estate.  The  auditor  cannot  treat  the  paper 
signed  by  the  widow,  after  a  partial  adjudication  by  the  Supreme 
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Court  of  her  rights,  as  her  voluntary  act,  or  as  changing  or 
shifting  her  relation  to  the  fund. 

In  all  the  cases  cited  against  this  view  of  the  case,  and  nota- 
bly in  the  case  of  Hoover  v.  Landis,  76  Pa.  854,  the  widow  was 
recognized  and  some  provision  made  for  her,  something  to 
choose  from  which  she  rejected,  and  a  voluntary  election  by 
her  to  take  a  diffei'ent  estate  or  interest  than  that  provided  for 
her  by  the  terms  of  the  will. 

— The  auditor  accordingly  awarded  to  the  widow,  absolutely, 
the  one  half  of  the  fund  for  distribution. 

Exceptions  to  the  auditor's  conclusions  of  law  were  filed  with 
him  by  Harlan  G.  Wilson  and  others,  distributees  under  the 
will.     One  of  these  was  as  follows : 

4.  The  auditor  erred  in  giving  to  Caroline  Cunningham, 
widow,  the  sum  of  $5,046.64,  absolutely,  out  of  the  fund  dis- 
tributed at  No.  15  Februaiy  Term  1889,  the  same  being  part 
of  the  proceeds  of  the  sale  of  real  estate  under  the  will ;  and 
the  said  Caroline  Cunningham  having  elected  not  to  take  under 
the  will  of  the  testator,  he  died  intestate  as  to  her  claim  in  his 
estate  and  she  would  only  be  entitled  to  the  one  half  of  his  real 
estate  during  her  natural  life.^ 

The  exceptions,  having  been  overruled  by  the  auditor,  were 
renewed  before  the  court,  and  by  decree  filed  on  February  1, 
1890,  without  opinion,  the  court  dismissed  the  exceptions  and 
confirmed  the  report  of  the  auditor.  Thereupon  the  exceptants 
took  this  appeal,  specifying,  inter  alia,  that  the  court  erred : 

1.  In  confirming  the  auditor's  report. 

9.  In  dismissing  the  fourth  exception.® 

Mr.  J.  M.  Peoples  (with  him  Mr.  D.  S.  Atkinson),  for  the 
appellants : 

1.  Under  the  provisions  of  §  11,  act  of  April  8, 1833,  P.  L. 
250;  §11,  act  of  April  11,  1848,  P.  L.  537,  and  §1,  act  of 
April  20,  1869,  P.  L.  77,  the  widow  has  her  choice,  either  to 
take  under  the  wiU  or  under  the  intestate  law,  but  she  cannot 
do  both.  If  she  see  fit  to  take  under  the  intestate  law,  she 
cannot  receive  any  benefit  under  the  wiU,  and  the  real  estate 
of  the  testator  must  pass  to  her  as  land  and  not  as  money.  If 
she  can  participate  in  this  distribution,  the  extent  of  her  inter- 
VoL.  cxxxvn — 40 
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est  is  measured  by  the  intestate  law,  just  as  if  there  had  been 
no  will  at  all :  Hoover  v.  Landis,  76  Pa.  854. 

2.  In  the  case  at  bar,  the  widow  has  made  an  unequivocal 
election,  after  ample  time  for  deliberation  and  with  the  advice 
of  counsel.  She  cannot  claim  that  when  she  filed  it  she  was 
imposed  on,  or  was  not  fully  informed  of  her  rights.  It  will 
be  observed  that  she  has  not  released  her  dower  in  this  land, 
the  release  thereof  given  to  the  executor  having  been  declared 
void  in  Cunningham's  App.,  122  Pa.  464.  Such  a  release  is 
necessary  to  divest  her  title :  Watterson's  App.,  95  Pa.  312. 
We  contend,  therefore,  that  before  she  can  take  even  the  inter- 
est arising  upon  half  of  this  fund,  she  should  be  required  to 
release  her  dower  in  the  land.  This  would  be  but  fair  to  the 
purchaser,  who  bought  believing  that  he  would  secure  a  per- 
fect title. 

3.  But,  it  is  contended  by  the  widow  that  she  is  not  bound 
by  her  election,  because  she  was  not  named  in  the  will.  Under 
the  act  of  April  20, 1869,  it  is  not  necessary  that  she  should 
be  a  beneficiary  under  the  will,  to  make  an  election  to  take 
against  it  binding  upon  her.  But  she  is  a  beneficiary  in  this 
case.  The  will  makes  the  testator's  "  legal  heirs  and  represen- 
tatives in  law  "  his  residuary  legatees,  and  under  that  provision 
the  distributees  are  the  same  persons  who  would  be  entitled  to 
take  under  the  intestate  law,  including  the  widow :  Suplee's 
App.,  16  W.  N.  878 ;  Clark  v.  Scott,  67  Pa.  446 ;  Gibbons  v. 
Fairlamb,  26  Pa.  217 ;  Eby's  App.,  84  Pa.  241.  How,  then, 
can  it  be  said  she  had  no  choice  between  the  provisions  of  the 
law  and  the  provisions  of  the  will? 

Mr.  Job,  S.  Moorhead  (with  him  Mr.  John  B.  Head)^  for  the 
appellee : 

1.  The  testimony  adduced  in  Cunningham's  App.,  122  Pa. 
464,  shows  that  the  testator  did  not  intend  to  include  his  widow 
m  the  expression,  "  my  legal  heirs  and  representatives  in  law." 
It  is  competent  to  consider  such  testimony  in  construing  the 
will :  Postlethwaite's  App.,  68  Pa.  477 ;  Domestic  etc.  Society's 
App.,  80  Pa.  425.  Nothing  need  be  said,  then,  about  the 
cases  cited  by  the  appellants  to  show  that  the  widow  was  a 
beneficiary  under  the  will ;  but  it  may  be  remarked  that  in 
none  of  them  was  the  husband  or  wife  of  the  testator  treated 
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as  the  testator's  heir ;  in  all,  it  was  the  husband  or  wife  <rf  a 
legatee  or  devisee  who  was  considered  the  heir,  and  that,  not 
of  the  testator,  but  of  the  legatee  or  devisee. 

2.  Assuming  that  the  widow  was  excluded  from  benefit  un- 
der the  will,  and  that  the  will  converted  the  real  estate  into 
personalty,  as  of  the  time  of  the  testator's  death,  the  widow  is 
entitled  to  receive  the  one  half  of  the  fund  absolutely.  This 
is  not  a  case  of  election  under  the  acts  of  assembly.  She  takes 
what  the  law  gives  her  or  nothing.  The  equitable  doctrine  of 
election  presupposes  a  plurality  of  gifts  or  rights,  between 
which  a  choice  must  be  made :  2  Story's  Eq.,  §  1076 ;  and  the 
istatutes  cited  by  the  appellants  apply  only  when  a  devise  or 
bequest  is  made  to  the  widow.  Here,  there  was  no  provision 
in  the  will  for  her  to  decline.  She  simply  found  that  the  es- 
tate consisted  of  certain  personal  property,  and  modestly  asked 
her  share  of  it.  The  very  question  presented  was  decided  by 
the  Orphans'  Court  in  McCrystle's  Est.,  4  W.  N.  216,  and  if 
the  principles  of  that  case  are  indorsed,  this  decree  must  be 
affirmed. 

eS.  The  alleged  election  in  the  present  case  was  filed  after 
the  adjudication  of  the  widow's  rights  in  this  court,  and  in  ac- 
cordance with  a  requirement  of  the  court  below.  We  submit 
that  no  legal  election  ever  could  have  been  made,  and  that  na 
actual  election  ever  was  made ;  but  that  the  widow's  rights  are 
the  same  as  in  a  plain  and  simple  case  of  intestacy,  and  she 
shares  in  the  property  of  her  husband  just  as  she  found  it  im- 
mediately after  his  death,  when,  according  to  all  the  authorities, 
the  conversion  took  effect.  If  any  other  view  be  correct,  it 
certainly  cannot  be  the  one  advocated  by  the  appellants.  If 
there  was  no  conversion  as  respects  the  widow's  rights,  the 
executor's  sale  has  not  divested  her  interest,  but  it  still  remains 
in  the  land,  and  her  dower  is  a  charge  against  it  in  the  hands 
of  the  purchaser.  In  no  event  can  she  be  entitled  to  the  in- 
come of  one  half  of  this  fund.  The  just  and  equitable  solution 
of  this  problem  would  be  the  affirmance  of  the  court  below. 

Opinion,  Mb.  Justice  Mitchell: 

Election,  in  the  sense  that  applies  to  the  present  contention, 
means  a  choice  between  two  courses  of  action,  acquiescence  by 
the  widow  in  her  husband's  disposition  of  his  property,  or  dis- 
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regard  of  it  and  assertion  of  the  rights  the  law  gives  her. 
There  is  no  third  or  mixed  course.  Her  legal  rights,  which 
are  paramount  to  the  husband's  control,  attach  eo  instanti  that 
he  dies,  and  there  is  no  interval  during  which  the  will  can  slip 
in  and  work  a  conversion,  and  then  stand  aside  to  let  in  her 
int^tate  rights  upon  the  converted  estate.  Conversion  takes 
place  by  virtue  of  the  will,  but  as  to  the  widow  so  electing 
there  is  no  will.  She  must  make  her  choice,  and  it  is  will  or 
no  will.  She  has  time  to  consider  which  she  shall  take,  but 
the  quality  of  the  estate  as  to  her  rights  is  fixed  at  the  moment 
of  death,  and  she  must  take  one  or  the  other  as  they  were 
then.  The  law  does  not  permit  her  to  say  there  is  a  will  for 
conversion,  and  no  will  as  to  her  share. 

This  was  decided  in  Hoover  v.  Landis,  76  Pa.  854,  but  the 
learned  auditor  in  the  present  case  drew  a  distinction  based  on 
the  fact  that  in  Hoover's  will  provision  was  made  for  his  wife, 
while  in  Cunningham's  she  was  not  named ;  but  such  a  distinc- 
tion is  altogether  untenable.  Followed  to  its  logical  conclu- 
sion, it  would  result  that  a  will  which  gave  the  widow  one  cent 
would  require  and  support  a  valid  election,  while  one  which 
gave  her  nothing  would  not  permit  an  election  at  all.  The 
law  does  not  sanction  such  an  illusory  distinction,  and  the  ar- 
gument which  would  support  it  is  founded  on  wrong  premises. 
The  election  which  the  widow  is  required  to  make  is  between 
rights,  not  between  benefits.  She  has  the  right  to  abide  by 
her  husband's  disposition  of  his  property,  or  the  right  to  over- 
ride it  and  claim  under  the  intestate  law.  These  rights  are 
inconsistent,  and  cannot  co-exist.  She  has  always  the  choice 
which  she  will  assert,  but  the  choice  is  of  one  or  the  other,  not 
both,  and  does  not  legally  depend  in  any  degree  on  the  men- 
tion or  omission  of  her  in  the  will,  or  on  the  quantum  of  bene- 
fits she  receives  or  renounces  under  it. 

Neither  the  act  of  April  8,  1833,  §  11,  P.  L.  249,  nor  the  act 
of  April  11,  1848,  §  11,  P.  L.  537,  affects  this  question.  The 
common-law  rule  was  that  a  devise  or  bequest  to  a  wife  WcJV 
not  in  satisfaction  or  lieu  of  dower  unless  so  expressed  in  the 
will :  Co.  Litt.  86  b.  The  courts  of  equity  relaxed  this  rule 
by  holding  that  where  the  provisions  of  the  will  would  other- 
wise be  materially  disarranged,  an  intention  to  make  the  devise 
in  lieu  of  dower  would  be  implied.     This  gave  rise  to  frequent 
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litigation  as  to  the  inconsistency  of  dower  with  the  provisions 
of  wills,  (see  Webb  v.  Evans,  1  Binn.  566,)  and  the  act  of 
1833,  §  11,  was  meant  to  diminish  this  by  establishing  a  fixed 
general  rule.  The  act  of  1848,  supra,  simply  secures  the  widow 
her  choice  between  the  provision  for  her  in  the  wiU,  and  her 
share  under  the  intestate  law  of  both  personalty  and  realty. 

As  the  widow's  rights  are  paramount  to  her  husband's  pow- 
er of  disposition,  she  of  course  at  her  election  could  claim  her 
statutoiy  estate  in  the  land  itself,  and  in  law  it  is  this  only  to 
which  she  is  entitled.  But  in  equity,  as  she  has  acquiesced  in 
the  sale  and  made  claim  to  the  proceeds,  she  must  now  be  held 
to  have  relinquished  her  dower,  and  the  land  to  have  passed 
to  the  purchaser  discharged  of  her  estate  in  it.  It  is  an  estop- 
pel by  election.  But  the  fund  is  to  be  treated  as  still  realty, 
for  the  purpose  of  determining  the  quantum  of  her  interest  or 
estate  in  it,  and  that  is  for  life  only.  One  half  of  the  fund, 
therefore,  must  be  properly  secured  under  the  direction  of  the 
coui*t,  and  the  interest  paid  to  her  during  her  life. 

Whether  her  filing  of  the  formal  paper,  electing  to  take 
against  the  will,  was  voluntary  or  under  the  stress  of  an  order 
fi-om  the  court,  is  entirely  immaterial.  Such  a  writing  is  pro- 
per for  convenience  and  certainty  of  evidence,  but  is  not  other- 
wise important:  Light  v.  Light,  21  Pa.  407;  Bradfords  v. 
Kents,  43  Pa.  474 ;  Kennedy  v.  Johnston,  66  Pa.  451. 

Decree  reversed,  and  record  remitted  for  distri- 
bution of  the  fund  in  accordance  with  this 
opinion. 


J.  D.  LINDLEY  v.  J.  B.  ROSS  ET  AL. 

APPEAL  BY  PLAINTIFF  FROM  THE  COUBT  OF  COMMON  PLEAS  \ 
OF  GREENE  COUNTY. 

Argued  October  S,  1890— Decided  November  3,  1890. 

1.  An  attorney's  fee  for  collection,  usually  inserted  in  judgment  obliga- 
tions, is  in  the  nature  of  a  penalty,  not  liquidated  damages,  and  its  en- 
forcement is  a  matter  within  the  control  of  the  court  in  the  exercise  of 
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its  equity  powers :  Daly  v.  Maitland,  88  Pa.  384 ;  Imler  v.  Imler,  94 
Pa.  372. 

2.  In  the  absence  of  a  demand  made  for  payment,  before  entering  judg- 
ment upon  such  an  obligation,  the  necessity  of  resorting  to  the  services 
of  an  attoniey  does  not  appear,  and  the  defendant  should  not  be  sub- 
jected to  the  payment  of  attomey^s  commissions :  Johnson  v.  Marsh,  21 
W.  N.  670. 

3.  This  rule  applies,  although  the  note  was  left  in  the  hands  of  an  attor- 
ney, and  before  the  entry  of  judgment  the  defendant  was  informed  of 
that  fact,  and  that  if  he  desired  to  make  payment  on  the  note  he  should 
call  upon  the  attorney  to  do  so. 

Before  Paxson,  C.  J.,  Stbrbett,  Green,  Clark,  Wil- 
liams, McCoLLUM  and  Mitchell,  J  J. 

No.  195  October  Term  1890,  Sup.  Ct. ;  court  below,  No.  55 
June  Term  1890,  C.  P. 

On  April  21, 1890,  upon  a  note  dated  August  23,  1887,  with 
warrant  of  attorney  to  enter  judgment  and  providing  for  five 
per  cent  attorneys'  commissions,  if  collected  by  process,  judg- 
ment was  entered  in  favor  of  J.  D.  Lindley  against  J.  B.  Ross, 
H.  R.  McGlumphy  and  Samuel  Luse,  "  for  the  sum  of  fl,500, 
payable  one  year  after  date,  with  costs  of  suit  and  five  per  cent 
attorneys'  commission." 

On  May  12,  1890,  a  writ  of  fieri  facias  having  issued,  two  of 
the  defendants,  Ross  and  McGlumphy,  presented  their  petition, 
setting  forth  the  execution  of  the  note  by  the  defendants,  with 
Samuel  Luse,  as  surety,  the  amount  received  from  the  plaint- 
iff upon  the  same,  certain  small  payments  made,  and  the  issu- 
ance of  the  fieri  facias ;  and,  averring  that  they  had  "  paid  to 
the  plaintiff  and  to  the  sheriff  the  full  amount  borrowed  by 
them  of  the  plaintiff,  together  with  interest  thereon  at  the  rate 
of  six  per  cent  per  annum,  together  with  all  costs  that  have 
accrued  thereon  up  to  the  present  time,  but  that  they  are  un- 
willing to  pay  the  usurious  interest  thereon  or  to  pay  the  attor- 
ney's commissions,  said  judgment  having  been  entered  and 
execution  issued  thereon  without  any  demand  having  been 
made  upon  them  for  payment  of  the  same,"  prayed  for  a  rule 
upon  the  plaintiff  to  show  cause  why  satisfaction  should  not  be 
entered  of  record  upon  the  return  of  said  execution.  A  rule 
was  thereupon  granted  as  prayed  for,  the  wi'it  of  fieri  facias  to 
be  stayed  and  levy  to  remain  in  the  meantime. 
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No  answer  to  the  petition  was  filed,  but  depositions  were 
taken  from  which  it  appeared  that  Mr.  Hook  had  received  the 
note  from  the  plaintiff  about  January  1,  1890,  to  enter  judg- 
ment upon  it  if  it  became  necessary ;  that,  while  he  held  the 
note,  defendant  McGlumphy  offered  to  pay  him  $250  on  it, 
but  he  declined  to  receive  a  pajrment  less  than  $500,  and  that 
on  April  21, 1890,  he  received  a  letter  from  the  plaintiff  direct- 
ing him  to  enter  judgment  and  issue  execution.  Before  the 
entry  of  judgment  and  issuance  of  the  fieri  facias,  no  demand 
had  been  made  of  the  defendants  for  payment  of  the  amount 
due  on  the  note,  but  at  a  certain  time,  when  McGlumphy 
spoke  about  paying  some  interest,  he  was  told  by  the  plaintiff 
that  the  note  had  been  left  with  Mr.  Hook  and  if  he  had  any- 
thing to  pay  he  would  have  to  call  upon  Mr.  Hook.  Other 
facts  shown  appear  in  the  opinion  of  the  court  below. 

After  argument,  the  court,  Inghram,  P.  J.,  on  August  4, 
1890,  filed  the  following  opinion : 

The  defendants,  claiming  that  they  have  paid  the  debt,  in- 
terest and  costs  in  full  in  the  above  case,  which  claim  is  not 
disputed  by  plaintiff,  deny  the  right  of  plaintiff  to  collect  the 
attorney's  commissions,  alleging  that  plaintiff  agreed  at  the 
time  the  money  was  borrowed  and  note  given,  that  judgment 
should  not  be  entered  on  said  note  until  they  had  notice  and 
an  opportunity  to  pay,  if  payment  was  required.  They  further 
claim  that  they  were  not  notified  before  judgment  was  entered, 
and  that  the  first  demand  made  upon  them  for  the  money  was 
by  the  sheriff,  who  had  the  execution. 

The  plaintiff,  while  not  claiming  that  he  ever  demanded  pay- 
ment of  the  defendants,  or  either  of  them,  still  insists  that 
having  employed  an  attorney  to  collect  the  debt  he  is  entitled 
to  the  attorney's  commissions  as  provided  for  in  the  note ;  and 
this  raises  the  only  question  presented  and  argued  before  the 
court :  Can  a  defendant  in  a  judgment,  entered  on  a  note  pro- 
viding for  the  payment  of  attorney's  commissions,  be  compelled 
to  pay  such  commissions,  without  a  previous  demand  from  the 
plaintiff  and  a  neglect  or  refusal  to  pay  ? 

The  defendants  claim  that  there  has  been  neither  neglect 
nor  refusal  to  pay ;  that  they  paid  the  claim  in  full  within  a 
few  days  after  notice  from  the  sheriff,  and  that  they  could  and 
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would  have  paid  the  same  to  plaintiff  before  judgment  was 
entered,  if  they  had  been  notified  that  he  wanted  his  money. 
The  question  presented  has  frequently  been  passed  upon  by 
the  Supreme  Court,  and  we  think  the  case  of  Johnson  v.  Marsh, 
21  W.  N.  570,  rules  this  case,  as  the  facts  are  very  similar. .  . . 

We  are  of  opinion  that  a  demand  for  payment  should  have 
been  made  before  entering  judgment  and  issuing  execution, 
and  there  being  no  evidence  of  such  demand,  defendants  should 
not  be  required  to  pay  the  commissions. 

— ^An  order  having  been  made  making  the  rule  absolute  and 
directing  satisfaction  of  the  judgment  to  be  entered,  the  plaint- 
iff took  this  appeal,  assigning  said  order  for  error. 

Mr,  W.  A.  Hook  and  Mr.  A.  A.  Purman^  for  the  appellant 
Counsel  cited:  Moore's  App.,  110  Pa.  435 ;  Imler  v.  Imler, 

94  Pa.  375;  McAllister's  App.,  59  Pa.  204;  Sieger  v.  National 

Bank,  132  Pa.  807. 

Mr.  B.  F.  Bownej/y  for  the  appellees. 
Counsel  cited :  Lewis  v.  Savings  Bank,  96  Pa.  92 ;  Daly  v. 
Maitland,  88  Pa.  884 ;  Johnson  v.  Marsh,  21  W.  N.  570. 

Per  Curiam: 

We  think  the  learned  judge  below  was  right  in  holding,  un- 
der the  facts  of  this  case,  that  there  must  be  a  demand  and  re- 
fusal to  pay,  before  the  defendants  in  the  judgment  can  be 
subjected  to  the  payment  of  attorney's  commissions.  This  was 
the  rule  laid  down  in  Johnson  v.  Marsh,  21  W.  N.  570,  where 
it  was  said :  ^'  In  the  absence  of  satisfactory  evidence  of  a  de- 
mand for  payment  before  entering  the  judgment  and  issuing 
the  execution,  we  think  the  necessity  of  resorting  to  the  servi- 
ces of  an  attorney  for  collecting  the  money  does  not  appear, 
and,  without  proof  of  such  necessity,  the  defendants  ought  not 
to  be  subjected  to  Ihe  payment  of  the  commissions."  To  the 
same  point  is  Moore's  App.,  110  Pa.  433. 

The  learned  judge  found  that  no  demand  for  payment  had 
been  made,  and  as  it  was  admitted  that  the  debt,  interest,  and 
all  costs,  except  attorney's  commissions,  had  been  fully  paid, 
he  ordered  satisfaction  to  be  entered  upon  the  record  of  the 
judgment.    In  this  there  was  no  error.    In  Daly  v.  Maitland, 
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88  Pa.  884,  overruling  Robinson  v.  Loomis,  51  Pa.  78,  it  was 
held  that  the  attorney's  fee  for  collection,  usually  inserted  in 
mortgages,  is  in  the  nature  of  a  penalty,  not  liquidated  dam- 
ages, and  is  subject  to  the  control  of  the  court  in  the  exercise 
of  its  equity  powers.  See,  also,  Imler  v.  Imler,  94  Pa.  372. 
As  there  was  nothing  in  this  case  but  the  attorney*s  commis- 
sions, the  debt  and  costs,  as  before  stated,  having  been  paid  in 
full,  the  court  below,  in  the  exercise  of  its  equity  powers  had 
fuU  control  of  the  matter,  and  we  fail  to  see  any  abuse  of  dis- 
cretion in  its  exercise. 

The  order  is  affirmed. 


CONRAD  HUFFNAGLE  v.  J.  W.  BLACKBURN. 

APPEAL  BY  DEFENDANH  FBOM  THE  COXJBT  OF  COMMON  PLEAS 
OF  WESTMORELAND  COUNTY. 

Aigued  October  S,  1890— Decided  November  3,  1890. 

1.  Where  recoyery  is  sought  in  ejectment,  on  the  ground  that  the  defend- 
ant is  a  trustee  ex  maleficio  for  the  plaintiff,  under  a  pui*cbase  of  the 
land  as  the  plaintiff  *s  at  a  sheriff  ^s  sale,  if  the  plaintiff's  version  of  the 
agi*eement  alleged  be  indefinite  and  the  conduct  of  the  parties  more 
consistent  with  that  of  the  defendant,  the  proof  is  insufficient  to  estab- 
lish the  trust.  • 

2.  In  such  an  action,  if  it  be  made  to  appear  that  before  the  suit  was 
brought  to  enforce  such  trust,  more  than  five  years  had  elapsed  after  the 
plaintiff  had  notice  that  the  parol  agreement  upon  which  his  rights  de- 
pended was  repudiated  by  the  defendant,  the  defendant's  title  acquired 
by  the  sheriff^s  sale  will  not  be  disturbed  by  pi*oof  of  the  agreement 
made  at  the  sale :  §  6,  act  of  April  22,  1856,  P.  L.  633. 

Before  Paxson,  C.  J.,  Steerett,  Green,  Clark,  Will- 
LA3IS,  McCoLLUM  and  Mitchell,  J  J. 

Nos.  127,  128  October  Term  1890,  Sup.  Ct. ;  court  below, 
Nos.  640,  641  May  Term  1887,  C.  P. 

On  May  2, 1887,  Conrad  Huffnagle  brought  two  actions  6l 
ejectment  against  James  W.  Huffnagle,  to  recover  two  lots  in 
the  town  of  West  Newton.     At  issue. 
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The  two  causes  were  tried  together  on  November  80,  1889, 
when  evidence  was  adduced  by  the  plaintiff,  in  substance,  as 
follows : 

Upon  process  issued  to  May  Term  1879,  upon  a  judgment 
against  Huffnagle,  the  plaintiff,  in  favor  of  one  Croushore,  the 
lots  in  dispute  belonging  to  the  plaintiff  were  advertised  at 
sheriff's  sale.  The  plaintiff  called  upon  one  Houseman,  living 
at  Greensburg,  and  requested  him  to  buy  in  the  lots  for  him, 
but  Houseman  could  give  no  definite  reply  at  that  time.  Be- 
fore the  sale,  however,  Blackburn,  the  defendant,  living  in  the 
country,  suggested  to  the  plaintiff  that  he  would  buy  the  lots 
in  for  him,  convey  them  to  him,  and  take  a  judgment  for  the 
purchase  money.  On  May  17,  1879,  the  plaintiff  and  defend- 
ant came  together  to  Greensburg,  to  attend  the  sheriff's  sale  to 
be  held  on  that  day,  the  defendant  buying  the  railroad  tickets. 
At  Greensburg,  the  plaintiff  met  Houseman,  who  told  him  that 
he  had  informed  Mr.  J.  J.  Hazlett,  the  plaintiff's  attorney,  that 
he  had  arranged  to  buy  in  the  lots  for  the  plaintiff,  if  the  pur- 
chase money  did  not  exceed  $2,300,  when  the  plaintiff  replied 
that  he  had  not  received  notice  of  that  fact  from  Mr.  Hazlett, 
and  that  Blackburn,  the  defendant,  had  offered  to  buy  in  the 
lots  for  him.  Houseman,  as  he  testified  for  the  plaintiff,  then 
went  to  Blackburn  and  asked  him  if  he  was  to  buy  the  lots  for 
Huffnagle,  and  the  defendant  replied  that  he  was,  in  conse- 
quence of  which  Houseman  refrained  from  bidding.  A  short 
time  before  the  sale  was  to  take  place,  the  defendant  suggested 
to  the  plaintiff  to  bring  Mr.  Hazlett  down  to  Mr.  Edgar  Cowan's 
law  oflBce.    As  to  what  there  occurred  the  plaintiff  testified : 

"So  I  went  down,  and  afterward  Mr.  Hazlett  come,  and  so 
was  Mr.  Blackburn  there,  and  Mr.  Cowan  and  my  wife.  Then 
Mr.  Cowan  says  to 'Mr.  Hazlett,  well,  how  does  that  thing  stand 
with  Huffnagle's  property?  Well,  Mr.  Hazlett  he  told  him 
about  so  and  so,  he  says.  Well,  Mr.  Cowan,  he  says,  we  must 
look  our  enemy  right  in  the  face ;  we  want  everything  clear ; 
everything.  Then  Mr.  Hazlett  he  took  his  paper  and  explained 
everything.  Well,  then,  afterwards  Mr.  Cowan,  he  says,  it  is  all 
right;  he  says,  well,  Mr.  Huffnagle,  you  want  Mr.  Blackburn  to 
buy  your  property  in  for  you  ?  I  said,  that  is  what  I  understand ; 
that  he  bought  the  property  back  for  us  on  a  judgment.  Q.  Who 
said  this  that  you  have  just  mentioned?    A.  I  said  that  the 
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understanding  was  that  Blackburn — Objected  to.  Q.  We  do 
not  want  the  understanding ;  just  what  was  said.  Was  Mr. 
Blackburn  there  ?  A.  Mr.  Blackburn  was  there.  Mr.  Cowan 
he  sajrs,  he  has  got  a  notion  to  take  a  pen  and  write  some  things ; 
then  he  put  the  pen  away  and  says,  no,  that  is  all  right  now ; 
now  Mr.  Blackburn  is  to  buy  your  property  and  give  it  back 
on  a  judgment  for  you  and  you  have  to  pay  him  his  fee.  I  said 
that  is  all  right,  I  will  pay  his  fee.  Well,  then,  he  says,  that 
is  all  right ;  Blackburn  will  buy  your  property  for  you  and  you 
pay  him  his  fee ;  well,  then,  he  says,  now,  that  is  all  right ;  that 
is  the  bargain.  Mr.  Cowan  said  that  is  all  right,  that  is  a  bar- 
gain.    So  then  we  went  up  to  the  Court  House." 

Mi's.  Huffnagle  corroborated  the  plaintifiTs  foregoing  testi- 
mony. Mr.  Hazlett  and  Mr.  Cowan  were  both  dead  at  the  time 
of  the  trial. 

At  the  sale  which  followed,  the  lots  advertised  were  sold  to 
the  defendant  for  $1,142,  and  the  sheriffs  deed  was  duly  ac- 
knowledged and  delivered.  Three  or  four  weeks  after  the  sale, 
the  plaintiff,  being  sick  himself,  sent  Mrs.  Huffnagle  to  see  the 
defendant  about  having  the  lots  re-conveyed  to  him.  Mrs. 
Huffnagle  testified  that  she  met  the  defendant  at  his  house,  and 
after  she  had  made  her  purpose  known  to  him  he  said  he  did 
not  know  what  he  might  do  if  he  were  offered  the  money ;  that 
she  then  said,  that  was  not  the  bargain,  that  he  was  to  take  a 
judgment;  that  defendant  replied,  every  one  must  look  out  for 
himself.  On  September  18, 1884,  when  the  plaintiff  and  de- 
fendant first  met  after  the  day  of  the  sheriff's  sale,  the  plaintiff, 
accompanied  by  an  attorney  from  Pittsburgh  and  one  Heil- 
brunner,  who  had  drawn  his  check  for  a  certain  amount,  went 
to  the  defendant,  then  in  possession  of  the  lots,  and  told  him 
that  plaintiff  was  now  ready  to  repay  him  the  money  he  had 
paid  for  the  lots  bought  at  sheriff's  sale,  together  with  his  ex- 
penses, in  accordance  with  the  agreement.  To  this  offer  the  de- 
fendant replied  that  he  was  surprised  to  hear  such  a  statement, 
and  that  it  was  a  fabrication  from  beginning  to  end,  denying 
that  such  an  agreement  had  ever  been  made. 

The  defendant,  in  his  own  behalf,  testified,  in  substance,  that 
no  such  arrangement  as  testified  to  by  the  plaintiff  and  his 
wife  was  ever  made  by  him ;  that  the  only  dealing  he  had  with 
the  defendant  was  in  regard  to  a  loan  to  be  obtained  for  the 
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purpose  of  paying  the  Croushore  execution,  and  that  after 
consulting  with  Mr.  Cowan,  his  attorney,  the  defendant  in- 
formed the  plaintiff  he  could  do  nothing  for  him;  that  he 
bought  the  property  for  himself,  never  thought  of  anything 
else,  and  did  not  tell  Mr.  Houseman  or  any  other  person  that 
he  would  buy  for  the  plaintiff ;  and  that  he  never  heard  of  the 
claim  set  up  by  the  plaintiff  until  several  years  had  passed 
after  the  sale.  The  defendant's  testimony  was  corroborated, 
to  some  extent,  by  that  of  his  wife,  his  son,  W.  D.  Blackburn, 
and  others.  It  was  also  shown  that  defendant  had  expended 
money  in  valuable  improvements  upon  the  property. 

At  the  close  of  the  testimony,  the  court,  Huntbe,  P.  J.,  sub- 
mitted the  case  to  the  jury,  charging  in  part  as  follows : 

The  trust  here  set  up  by  the  plaintiff  is  what  is  known  in 
law  as  a  trust  ex  maleficio ;  that  is  to  say,  a  trust  created  by 
the  misconduct,  or  by  the  wrongful  act  of  the  defendant,  to 
the  injury  of  the  party  complaining.  What  constitutes  this, 
is  not  always  easily  determined,  and  practically  must  depend 
upon  the  facts  as  developed  in  each  particular  case.  I  need 
hardly  repeat  this.  Each  particular  case  must  stand  by  itself, 
and  upon  the  proof  offered  and  presented  in  the  case ;  so  that 
the  instances  of  fraud  may  be  as  numerous,  perhaps,  as  the 
cases  themselves,  and  it  would  be  almost  impossible  to  pick 
out  any  particular  case  reported,  where  there  is  no  dissimilar- 
ity in  the  case  from  the  one  on  trial,  and  to  say  that  that  case 
controls  this  one  under  consideration. 

There  are,  however,  some  general  rules  that  apply  to  all 
cases  where  fraud  is  set  up.  One  of  these  rules  is,  that  a  prom- 
ise by  a  purchaser  of  real  estate  at  a  sheriff's  sale,  who  buys 
with  his  own  money,  under  a  promise  that  he  will  convey  the 
purchased  premises  to  another,  the  defendant  in  the  execution, 
for  example,  upon  the  payment  of  the  purchase  money  or  a 
certain  sum,  creates  no  trust  that  can  be  enforced  by  law. 
The  mere  naked  promise  to  convey,  followed  by  the  purchase, 
the  purchase  money  paid  by  the  person  making  the  promise, 
without  more,  we  say,  is  not  such  a  contract  as  the  law  or 
equity  would  enforce. 

So  then,  if  you  apply  this  rule  to  the  cases  now  on  trial,  it 
makes  no  difference  what  promise  Blackburn  may  have  made 
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before  the  sale  or  at  any  time,  to  convey  the  land  to  Huffnagle ; 
it  could  not  avail  the  latter  here,  and  standing  alone  upon  such 
promise,  the  same  in  these  proceedings,  in  these  actions,  is  ab- 
solutely worthless.  It  would  be  different  if  Blackburn  pur- 
chased with  Huffnagle's  money ;  for  in  such  case  the  former 
would  only  be  acting  practically  as  agent,  or  in  trust,  for  the 
latter.  That  is  to  say,  if  Blackburn  promised  to  purchase  for 
Huffnagle,  and  Huffnagle  furnished  the  money,  then  the  ar- 
rangement thus  made  could  be  enforced  and  carried  out,  and 
the  law  would  compel  the  purchaser  to  comply  with  such  con- 
tract. But  this  is  not  contended  for  here.  In  point  of  fact  it 
is  not  disputed  that  Blackburn  paid  the  purchase  price  out  of 
his  own  pocket. 

Another  rule  is,  that  if  any  fraud  was  committed  by  Black- 
bum  it  must  have  been  at  the  time  of  the  sale :  in  other  words, 
that  the  title  had  its  birth  in  fraud ;  so  that  any  wrong  or  fraud 
committed  by  the  defendant,  Blackburn,  after  the  sale,  stand- 
ing alone,  would  be  insuflBcient  to  entitle  the  plaintiff  to  re- 
cover here.  The  fraud,  too,  must  be  to  the  injury  of  the  party 
setting  it  up  and  to  the  benefit  of  him  committing  it ;  and,  in 
cases  like  the  one  which  we  have  now  under  consideration, 
there  must  be  an  intent  to  do  an  injury  or  wrong  at  the  time 
the  title  was  procured. 

Applying,  then,  this  general  doctrine  of  the  law  of  fraud,  I 
will  be  permitted  to  quote  the  language  of  the  Supreme  Court 
in  the  case  of  Abbey  v.  Dewey,  25  Pa.  416 :  "  We  have  sev- 
eral times  lately  decided,"  says  the  court,  "in  obedience  to 
what  we  are  satisfied  is  the  law  of  Pennsylvania,  that  a  pur- 
chaser at  a  sheriff's  sale,  who  practices  any  deceit  or  imposture, 
or,  who  is  guilty  of  any  trick  or  device  the  object  of  which  is 
to  get  the  property  at  an  undervalue,  thereby  renders  the  title 
so  acquired  utterly  void  and  worthless  in  his  hands." 

In  another  case  which  I  shall  quote  from  as  being  the  law,  the 
case  of  Hogg  v.  Wilkins,  1  Gr.  72,  by  substituting  the  names  of 
the  parties  here  for  the  paiiies  in  the  case  we  refer  to,  the  law 
as  enunciated  by  the  Supreme  Court  would  be  as  follows: 
That  is  to  say,  that  Blackburn's  title  can  only  be  impugned  by 
proof:  1.  That  he  falsely  declared  his  purpose  to  buy  the  land 
for  Huffnagle,  upon  Huffnagle  refunding  to  him  the  purchase 
money  with  interest     2.  That  this  declaration  was  made  with 
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a  fraudulent  design  to  prevent  or  diminish  competition  by  per- 
sons who  might  be  biddei-s ;  and  8.  That  by  this  means  he  got 
the  land  at  a  price  less  than  its  value  and  less  than  it  would 
have  brought  at  a  fair  sale.  You  will  then  take  up  the  evi- 
dence  

The  plaintiff  requests  the  court  to  charge  the  jury : 

6.  This  case  rests  upon  a  very  narrow  basis.  If  the  jury 
find  there  was  such  a  contract  as  that  alleged  by  the  plaintiff 
and  his  witnesses,  and  also  that  the  defendant  was  the  means 
of  preventing  Houseman  from  becoming  the  purchaser  for  the 
plaintiff,  Huffnagle,  and  if  Blackburn,  after  the  day  of  sale,  de- 
nied that  there  was  any  such  contract  to  purchase  upon  his 
part,  then,  so  far  as  the  law  is  concerned,  the  jury  will,  be  at 
liberty  to  find  verdicts  for  the  plaintiff  in  both  cases. 

Answer :  We  aflBrm  this  point,  referring  you,  however,  more 
particularly  to  the  instructions  we  have  given  you  in  the  gen- 
eral charge.* 

The  defendant  requests  the  court  to  charge  the  jury : 

1.  To  establish  any  trust  in  favor  of  the  plaintiff  in  this 
case,  he  must  show  the  agreement,  the  amount  to  be  paid,  the 
time  of  payment,  etc.  And,  the  plaintiff  himself  having  testi- 
fied that  no  agreement  was  made,  other  than  that  Blackburn 
was  to  buy  this  property  for  him  and  take  a  judgment,  no 
amount  having  been  fixed,  no  time  of  payment  agreed  upon, 
no  money  paid  by  the  plaintiff,  the  whole  matter  resting  in 
parol,  and  vague  and  uncertain,  the  verdict  of  the  jury  must 
be  for  the  defendant. 

Answer :  We  decline  so  to  instruct  you.  It  might  be  that 
if  the  arrangement  was  as  contended  for  by  the  plaintiff,  the 
amount  to  be  paid  by  the  defendant  was  not  fixed  definitely, 
either  as  to  the  amount  or  the  time  of  payment,  and  no  money 
paid ;  yet  this  would  not  necessarily  prevent  a  recovery  by  the 
plaintiff  here.® 

2.  That  the  time  intervening  between  May  17, 1879,  to  May 
2,  1887,  the  time  at  which  this  action  was  brought,  and  during 
which  time  the  defendant  expended  large  sums  of  money  in 
repairing  and  improving  the  property,  was  too  long ;  and  there- 
fore the  plaintiff  lost  any  equity  to  which  he  might  have  been 
entitled  under  his  alleged  arrangement,  and  cannot  now  recover. 

Answer:  Nor  can  we  affirm  this  proposition.     This  action 
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has  been  brought  withip  a  period  not  prohibited  by  law ;  and, 
as  to  the  equitable  rights  of  the  defendant,  as  to  the  valuable 
improvements  the  defendant  may  have  made  and  the  length  of 
time  which  the  plaintiff  allowed  to  pass,  these  might  be  facts, 
indeed  would  be  facts,  reflecting  upon  what  the  arrangement 
was,  if  any,  at  the  time  of  the  sale,  and  in  answer  in  part  to 
the  fraud  set  up  by  the  plaintiff,  yet  not  conclusive,  as  is  as- 
serted in  the  point.'' 

4.  That  resulting  trusts  can  be  created  only  by  the  payment 
of  the  purchase  money  by  the  party  claiming  to  be  the  cestui 
que  trust,  or  by  fraud  at  the  time  of  the^  purchase  on  the  part 
of  the  purchaser  at  sheriff's  sale,  and  both  these  requirements 
being  wanting  in  this  case,  the  verdict  must  be  for  the  defendant. 

Answer :  The  law  of  resulting  or  constructive  trusts  is  cor- 
rectly stated  in  this  proposition ;  but  we  decline  to  say  to  you 
that  there  was  in  point  of  fact  no  fraud,  or  at  least  no  fraud 
by  operation  of  law  at  the  time  of  the  purchase.  We  say  to 
you  that  there  is  enough  in  the  evidence  to  submit  the  ques- 
tion of  fraud  to  the  jury.* 

6.  That  the  act  of  April  22, 1856,  P.  L.  588,  requires  that 
all  trusts  and  all  agreements  concerning  real  estate  shall  be  in 
writing,  and  signed  by  the  parties  holding  the  title  therefor; 
and  the  plaintiff  having  failed  to  prove  the  existence  of  any 
such  written  agreement,  your  verdict  must  be  for  the  defen- 
dant. 

Answer:  This  point  is  refused.*® 

7.  That  under  the  law  and  the  evidence,  the  verdict  must 
be  for  the  defendant ;  and  the  jury  are  so  instructed. 

Answer :  This  we  refuse.** 

— The  jury  returned  a  verdict  in  each  case  in  favor  of  the 
plaintiff  for  the  land  described  in  the  writ.  Rules  for  new 
trials  having  been  discharged,  judgments  were  entered,  when 
the  defendant  took  these  appeals  assigning  for  error,  inter  alia : 

5,  The  answer  to  the  plaintiff's  point.* 

6-12.  The  answers  to  the  defendant's  points.®  *®  ** 

Mr.  K  JE,  Bobbins  (with  him  Mr.  D.  S.  Atkinson  and  Mr.  J. 
M.  Peoples')^  for  the  appellant. 

As  to  the  insuflBciency  of  the  evidence  to  establish  the  trust, 
counsel  cited :  Kistler's  App.,  73  Pa.  393 ;  Kimmel  v.  Smith, 
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117  Pa.  193 ;  Salsbury  v.  Black,  119  ]?a.  200.  As  to  §  6,  act 
of  April  22,  1856,  P.  L.  533:  Duflf  v.  Wilson,  72  Pa-  442; 
Seylar  v.  Carson,  09  Pa.  81;  Rankin  v.  Porter,  7  W.  387; 
Maul  V.  Rider,  51  Pa.  386;  Miller  v.  Bealer,  100  Pa.  584; 
Douglass  V.  Lucas,  63  Pa.  9;  Clark  v.  Trindle,  52  Pa.  492; 
Best  V.  Campbell,  62  Pa.  478 ;  McNinch  v.  Trego,  73  Pa.  52; 
Christy  v.  Sill,  95  Pa.  383. 

Mr.  H.  P,  Laird  (with  him  Mr.  J.  B.  Keenan)^  for  the  ap- 
pellee. 

Opinion,  Mr.  Justice  Mitchbll: 

That  there  were  some  conversations  between  the  parties  in 
regard  to  the  impending  sheriffs  sale  is  unquestionable,  but 
that  they  amounted  to  an  agreement,  the  subsequent  breach  of 
which,  even  fortified  by  the  prevention  of  Houseman  from  bid- 
ding, would  constitute  a  ti-ust  ex  maleficio,  is  by  no  means 
clear.  By  plaintififs  own  version,  the  terms  were  extremely 
indefinite ;  and,  as  the  final  conversation  was  in  the  presence 
of  counsel  for  both  parties,  the  inference  is  very  strong  that  it 
was  the  failure  to  agree  on  some  essential  point  that  induced 
Mr.  Cowan  to  lay  down  his  pen  again  after  having  taken  it  up, 
as  plaintiff  says,  to  put  the  matter  in  writing.  But  plaintiff's 
version,  indefinite  as  it  is,  is  denied  positively  by  defendant; 
and,  if  the  weight  of  the  testimony  at  the  trial  is  with  plaint- 
iff, the  conduct  of  the  parties,  on  the  other  hand,  is  clearly 
more  consistent  with  the  account  given  by  the  defendant 
Taken  as  a  whole,  the  case  is  very  similar  to,  and  in  some  re- 
spects not  so  strong  as  Kimmel  v.  Smith,  117  Pa.  183,  and  falls 
short  of  the  measure  of  proof  required  in  such  actions. 

There  is  also  another  ground  fatal  to  plaintiff's  recovery.  K 
he  ever  had  a  right  of  action,  he  lost  it  by  inexcusable  delay. 
The  sale  took  place  in  May,  1879,  and  this  suit  was  not  bmught 
until  1887.  Plaintiff,  by  his  own  testimony  and  his  wife's, 
had  notice  within  four  or  five  weeks  from  the  sale  that  defend- 
ant refused  to  abide  by  the  alleged  agreement.  Why  did  he 
wait  to  bring  suit,  for  eight  years,  and  until  the  witnesses  who 
could  have  made  the  whole  matter  absolutely  clear.  Cowan 
and  Hazlett,  the  counsel  in  whose  presence  he  says  the  agree- 
ment was  made,  were  both  dead?    The  learned  judge  below, 
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though  explaining  very  fully  and  accurately  to  the  jury  the 
general  principles  of  law,  passed  this  point  over  with  the  brief 
and  peremptory  direction  that  the  action  had  been  brought 
within  a  period  not  prohibited  by  law.  This  instruction  was^ 
based  apparently  upon  the  so-called  tender  in  September,  1884, 
as  the  starting-point  of  the  statutory  period.  But  to  this  there 
are  two  conclusive  objections.  First,  it  was  too  late.  The 
plaintiff,  as  already  noted,  was  informed,  not  later  than  June, 
1879,  that  the  agreement  on  which  his  rights  depended  was 
repudiated  by  defendant,  and  with  this  knowledge  he  let  the 
five  years  the  statute  gave  him  go  by  before  he  made  any  fur- 
ther move.  But,  secondly,  passing  over  the  technical  objec- 
tions to  the  so-called  tender,  and  treating  it  as  at  least  a  valid 
demand,  it  is  perfectly  clear  upon  its  face  that  it  was  not 
plaintiffs  fii'st  notice  that  defendant  would  claim  the  property 
as  his  own,  nor  even  an  effort  to  find  out  whether  he  would 
still  persist  in  such  claim,  already  made  in  June,  1879.  The 
whole  arrangement,  getting  the  lawyer  from  Pittsburgh,  with 
Heilbrunner  and  his  check  in  the  back-ground,  the  formal 
character  of  the  demand,  and  the  ready  acquiescence,  without 
argument  or  persuasion,  in  defendant's  refusal,  indicates  that 
it  was  an  attempt  to  retrieve  ground  already  lost,  and  was  in- 
tended for  the  formal  opening  of  the  contest  the  plaintiff  knew 
was  necessary  for  the  assertion  of  his  claim.  Even  for  this 
purpose  it  was  too  late ;  and  yet  he  waited  three  years  more 
before  issuing  his  wiit.  The  act  of  1866  was  passed  to  put  an 
end  to  just  such  controversies.  As  said  by  the  present  Chief 
Justice  in  Christy  v.  Sill,  95  Pa.  880,  384,  "  there  must  be  some 
point  of  time  when  a  purchaser  of  real  estate  at  a  judicial  sale 
shall  not  have  his  title  cut  up  by  the  roots  by  mere  parol  evi- 
idence  of  what  took  place  at  such  sale,  or  by  a  secret  trust, 
disentombed  after  the  lapse  of  years,  and  set  up  by  the  uncer- 
tain recollection  of  witnesses  as  to  remote  transactions.  The 
act  of  1856  was  intended  to  prevent  titles  being  disturbed  in 
this  manner."  The  defendant's  second  point,  though  not  ex- 
pressed with  precision  and  complicated  with  irrelevant  matters, 
was  intended  to  claim  the  benefit  of  the  act  of  1856,  and  was 
so  treated  by  the  learned  judge.  So  understood,  both  it  and 
the  seventh  point  should  have  been  affirmed. 

Judgment  reversed. 
Vol.  oxxxvn — 41 
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ACCOUNT. 
See  Pabtnbrship. 

ACCOUNTANTS. 

See  Distribution. 

See  Orphans*  Court. 

1.  Though  an  ezecutor,  in  filing  an  inventory  of  his  testator's  estate, 
has  included  therein,  as  part  of  the  estate,  a  judgment  standing  in  the  tes- 
tator's name,  he  is  not  estopped  by  the  filing  of  such  inventory  from  after- 
ward claiming  to  own  said  judgment,  by  virtue  of  an  assignment  of  it  to 
himself.     StewarCs  Estate,  175. 

2.  Such  inventory,  however,  is  evidence  from  which,  in  connection  with 
prior  and  subsequent  acts  and  declarations  of  the  executor,  recognizing 
the  judgment  as  belonging  to  the  estate,  it  may  be  infen'ed  that  the  as- 
signment, shown  to  have  been  made  without  consideration,  was  not  in- 
tended to  operate  as  a  gift.    Ibid.,  175. 

ACTS  OF  ASSEMBLY. 
See  table,  "Statutes  Considered." 

ADMINISTRATORS  AND  EXECUTORS. 

See  Accountants. 

See  Decedents'  Estates. 

AFFIDAVIT  OF  DEFENCE. 

1.  When  goods  sold  with  a  warranty  of  quality  are  retained  by  the 
purchaser,  the  measure  of  damages  for  a  breach  of  the  waiTanty  is  the 

.  difference  between  the  market  value  of  the  goods  contracted  for  and  that 
of  the  goods  delivered,  and  in  an  action  for  the  price  the  purchaser  may 
interpose  this  difference  as  a  defence  pro  tanto.     Ogden  v.  BecUty,  197. 

2.  An  affidavit  of  defence,  setting  up  a  breach  of  the  warranty,  in  such 
a  case,  should  contain  a  clear  and  concise  statement  of  the  facts  constitut- 
ing a  basis  for  an  assessment  of  damages  under  the  legal  rule  by  which 
they  are  measured ;  and  if  it  does  not  set  forth  all  the  elements  of  a  de- 
fence with  reasonable  certainty,  it  is  insufficient.     Ibid.,  197. 

(a)  In  an  action  upon  a  book  account  for  yam  sold,  and  also  upon  four 
promissorv  notes,  the  affidavit  of  defence  averred  that  the  notes  were  giv- 

(643) 
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en  for  yam  purchased ;  that  said  yam,  and  also  the  yam  ooYered  by  the 
book  account,  were  bought  by  sample,  the  defendant  exhibiting  a  sample 
to  the  plaintiffs  at  the  time  of  the  purchase. 

(6)  That  the  yam  delivered  was  inferior  in  grade  and  quali^  to  the 
sample,  and  by  reason  thereof  the  defendant  lost,  through  claims  made  on 
him  by  his  customers  and  their  cancellation  of  contracts  with  him,  in 
consequence  of  the  poor  quality  of  cloth  manufactured  from  said  yam, 
many  thousands  of  dollars  in  excess  of  the  amount  sued  for : 

3.  The  affidavit  was  deficient  in  not  stating  specific  facts  on  which  to 
rest  the  legal  conclusions  invoked ;  and,  as  it  stated  nothing  which  would 
render  the  alleged  claims  of  the  defendant's  customers,  or  their  cancella- 
tion of  contracts  with  him,  proper  items  of  damage,  and  its  inferences 
and  conclusions  were  unauthorized  by  its  facts,  it  was  insufficient  to  pre- 
vent judgment.    Ibid.,  197. 

(a)  An  affidavit  of  defence  in  a  suit  to  recover  $3,841.87,  as  the  price 
of  iron  sold,  did  not  deny  the  right  of  the  plaintiffs  to  sue  in  their  own 
name,  but  averred  that  the  iron  was  purchased  by  the  defendant  from 
the  manufacturers,  for  the  sale  of  whose  iron  the  plaintiffs  were  the  sole 
agents; 

(b)  That  on  a  certain  date  the  plaintiffs'  principals,  **  being  then  indebt- 
ed in  the  sum  of  $3,841.87  to  the  defendant,''  assigned  the  claim  in  suit  to 
the  defendant  by  a  written  transfer,  set  out  in  the  affidavit,  of  which  as- 
signment the  plaintiffs  were  then  and  there  notified  by  presentation; 
whereby  said  claim  was  paid  by  the  defendant. 

(c)  The  transfer  referred  to  was  in  the  form  of  an  order  addressed  to 
the  plaintiffs,  directing  them  to  pay  to  the  defendant,  on  demand,  $3,841.87, 
out  of  funds  in  their  hands,  or  to  come  into  their  hands,  from  iron  sold  or 
to  be  sold  to  the  defendant,  **  after  paying  hands  in  accordance  with  our 
agreement,"  for  value  received : 

4.  As  the  affidavit  did  not  allege  an  acceptance  of  the  order  by  the 
plaintiffs,  the  defendant  acquired  by  it  no  other  right  to  the  fund  men- 
tioned than  the  drawers  had,  and  that  right,  as  defined  in  the  order,  ex- 
tended only  to  the  balance  remaining  after  payment  of  hands  in  accordance 
with  the  previous  agreement.     Heckscher  v.  Tube  &  Iron  Co.,  421. 

6,  Wherefore,  as  the  existence  of  such  a  balance  could  not  be  assumed, 
it  was  essential  that  this  be  averred  in  the  affidavit ;  not  averring  it,  and 
therefore  not  showing  title  to  an  existing  fimd  applicable  by  the  law  in 
payment  of  the  plaintiffs'  demand,  the  affidavit  of  defence  was  insufficient 
to  prevent  judgment.    Ibid,,  ^21, 

ALLOCATUR. 
See  Supreme  Court,  11. 

AMENDMENT. 
See  Supreme  Court,  8. 

APPEAL  AND  ERROR. 
See  Supreme  Court. 
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ARBITRATION  AND  AWARD. 
See  Trespass. 
A  building  contract  providing  for  the  submission  of  any  dispute  as  to 
the  quality  or  quantity  of  the  work  to  a  superintendent  whose  decision 
should  be  final,  the  contractor  is  estopped  from  recovering  a  disputed 
claim  which  ho  refused  to  submit  to  the  superintendent :  Per  Hunter,  P. 
J.    FuUon  V.  PeUrs,  613. 

ASSESSMENT  COMPANIES. 
See  Beneficiax  Companies. 

ASSESSMENT  OF  DAMAGES. 

See  Damages  to  Land. 

See  Streets. 

ASSIGNMENT,  EQUITABLE. 

See  AFFiDAyiT  of  Defence. 

See  Power  of  Attorney. 

(a)  A  coparcener  of  land,  in  process  of  partition,  executed  a  power  of 
attorney  authorizing  his  sister  to  take  possession  of  his  real  estate,  to 
lease,  and  to  sell  and  convey  the  same,  and  transmitted  it  by  a  letter  to 
her  saying:  **  I  want  you  to  collect  the  money  that  is  coming  to  me  from 
the  land  that  is  now  to  be  sold,  and  keep  the  $250  and  the  interest  on  it 
that  I  borrowed  of  you :  " 

1.  In  such  case,  the  power  of  attorney  and  letter  operated  as  an  equit- 
able assignment  to  the  sister  of  so  much  of  the  brother^s  interest  in  the 
estate  as  would  be. sufficient  to  pay  the  indebtedness  specified  in  the  letter, 
and  the  sister  to  that  extent  acquii;ed  a  vested  right  in  such  interest,  which 
was  not  divested  by  the  death  of  the  brother  after  the  execution  of  the 
power  of  attorney.    Keys^s  Estate,  565. 

ASSIGNMENT  OF  ERROR. 
See  Supreme  Court. 

ASSUMPSIT. 

1.  Implied  contracts  arise  under  circumstances  which,  according  to  the 
ordinary  course  of  dealing  and  common  understanding  of  men,  show  a 
mutual  intention  to  contract:  Hertzog  v.  Hertzog,  29  Pa.  465.  Mclnlyre 
Tp,  V.  Walsh,  802. 

(a)  A  township  clerk,  being  requested  by  the  auditors  to  produce  the 
township  books,  promised  to  appear  before  them  at  a  certain  time.  At 
the  time  appointed  he  failed  to  appear,  and  the  auditors  issued  a  sub- 
poena which  he  refused  to  obey. 

(6)  Being  brought  before  them  on  an  attachment,  he  refused  to  produce 
the  books,  whereupon  the  auditors  committed  him  to  jail.  Afterwards  it 
was  agreed  that  he  should  produce  the  books  and  that  the  proceedings 
against  him  should  be  dropped : 
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2.  A  promise,  upon  the  part  of  the  clerk,  to  reimburse  the  township  for 
its  expenditures  on  account  of  the  services  of  the  auditors  during  the  time 
they  were  endeavoring  to  procure  the  books,  and  the  costs  of  executing 
the  pi-ocess  issued  by  them,  could  not  be  implied  in  such  case.  Ibid.,  802. 

8.  The  terms  upon  which  the  difficulty  between  the  auditors  and  the 
clerk  was  settled,  excluded  the  idea  of  any  recourse  by  one  party  to  the 
other  for  anything  growing  out  of  or  incident  to  that  difficulty ;  where- 
fore, the  township  could  not  maintain  assumpsit  against  the  clerk  for  said 
expenditures.    Ibid,,  802. 

ATTORNEYS'  COMMISSIONS. 

(a)  A  judgment,  in  which  there  was  no  waiver  of  inquisition  or  exemp- 
tion and  no  provision  for  attorney's  commissions,  was  amicably  revived 
with  such  waivers  and  with  the  addition  of  a  collection  fee,  the  amicable 
scire  facias  correctly  reciting  and  identifying  the  original  judgment : 

1.  The  additions  to  the  original  judgment,  thus  introduced  into  the  revi- 
val, did  not  constitute  such  a  variance  or  departure  from  it  astoi-enderthe 
revival  ineffectual  to  preserve  its  lien,  and  the  rule  laid  down  in  Dietrich's 
App.,  107  Pa.  174,  was  inapplicable  to  the  facts.    Early  v.  Zeiders,  457. 

2'.  Being  regular  in  other  respects,  the  revival  preserved  the  original 
lien ;  but  the  additional  stipulations  introduced  into  the  revival  could  not 
be  enfoixjed  to  the  injury  of  any  existing  lien  creditor,  though  they  were 
enforceable  against  the  defendant  and  creditors  acquiring  liens  subse- 
quently.   Ibid.,  457. 

8.  An  attorney's  fee  for  collection,  usually  inserted  in  judgment  obliga- 
tions, is  in  the  nature  of  a  penalty,  not  liquidated  damages,  and  its, ^- 
forcement  is  a  matter  within  the  control' of  the  court  in  the  exercise  of 
its  equity  powers :  Daly  v.  Maitland,  88  Pa.  384 ;  Imler  v.  Imler,  94  Piu 
872.    Li7idley  v.  Boss,  629. 

4.  In  the  absence  of  a  demand  made  for  payment,  before  entering  judg- 
ment upon  such  an  obligation,  the  necessity  of  resorting  to  the  servioes  of 
an  attorney  does  not  appear,  and  the  defendant  should  not  be  subjected  to 
the  payment  of  attorney's  commissions:  Johnson  v.  Marsh,  21  W.  N. 
570.    Ibid,,  629. 

5.  This  rule  applies,  although  the  note  was  left  in  the  hands  of  an  attor- 
ney, and  before  the  entry  of  judgment  the  defendant  was  informed  of 
that  fact,  and  that  if  he  desired  to  make  payment  on  the  note  he  should 
call  upon  the  attorney  to  do  so.     Ibid.,  629. 

BAIL,  ADMISSION  TO. 

1.  While  an  appeal  from  a  conviction  and  sentence  for  a  felony  triable 
exclusively  in  the  CJourt  of  Oyer  and  Terminer,  is  a  matter  of  right,  un- 
der the  act  of  May  19,  1874,  P.  L.  219,  and  no  longer  requires  an  alloca- 
tur, the  admission  of  the  defendant  to  bail,  pending  the  appeal,  is  not  a. 
matter  of  right,  or  of  course,  even  though  the  offence  be  bailable.  Oom- 
monweaUh  v.  Myers,  407. 

2.  Such  admission  to  bail  rests  in  the  sound  discretion  of  the  Supreme 
Court,  or  of  a  justice  thereof,  to  be  exercised  with  care  and  a  full  knowledge 
of  the  facts  and  with  reference  to  the  merits  of  the  case ;  wherefore,  for 
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information  as  to  the  merits,  it  is  essential  that  the  application  be  accom- 
panied by  a  copy  of  the  record,  the  bill  of  exceptions,  and  the  assign- 
ments of  error.    Ibid.,  407. 

BENEilGIAL  SOCIETIES. 

1.  A  contract  of  insurance  is  purely  a  business  adventure,  not  founded 
on  any  philanthropic,  benevolent  or  charitable  principle ;  and  the  design 
and  purpose  of  an  insurance  company,  and  the  dominant  and  characteris- 
tic feature  of  its  contract,  is  the  granting  of  an  indemnity,  or  security 
against  loss,  for  a  stipulated  consideration.  CommonweaUh  v.  EquU. 
Benef.  Ass'n,  412. 

2.  But  the  design  of  what  are  known  as  benevolent  societies,  which  are 
purely  of  a  philanthropic  or  benevolent  character,  is,  not  to  indemnify,  or 
secure  against  loss,  but,  from  the  contributions  of  members,  to  accumu- 
late a  fund  to  be  used  in  their  own  aid  or  relief,  in  the  misfortunes  of 
sickness,  injury  or  death.    Ibid.,  412. 

(a)  An  association,  incorporated  as  a  beneficial  society  under  the  ad 
of  April  29,  1874,  P.  L.  78,  being  called  upon  by  quo  warranto  to  show  by 
what  authority  it  exercised  the  franchise  of  making  insurance  contracts, 
the  issue,  joined  upon  a  plea  denying  such  exercise,  was  tried  without  a 
jury  under  the  act  of  April  22,  1874,  P.  L.  109 : 

8.  The  decision  of  the  court,  in  such  case,  not  stating  separately  and 
distinctiy  the  findings  of  fact  from  which  the  conclusion  that  the  defendant 
had  engaged  in  the  making  of  insurance  contracts  was  drawn,  as  required 
by  §  2  of  said  act  of  1874,  but  referring  to  the  facts  found  in  another 
and  like  cause,  the  judgment  of  ouster  entered  was  reversed.    Ibid.,  412. 

BOROUGHS. 

See  Cities. 

See  NEGLiaENCE. 

1.  Viewers  appointed  under  §  1,  act  of  April  22,  1866,  P.  L.  525.  to  as- 
sess damages  and  benefits  for  the  widening,  etc.,  of  a  part  of  a  borough 
street,  are  not  confined  in  the  assessment  of  such  benefits  to  properties 
abutting  upon  that  part  of  the  street  embraced  in  the  proceeding,  but 
have  power  to  make  such  assessment  upon  land  lying  anywhere  along  the 
line  of  the  whole  street.    Main  Street,  Big  Run  Borough,  590. 

2.  Wherefore,  persons  owning  land  which  abuts  upon  the  line  of  the 
same  street,  though  upon  a  dififerent  part  of  it  from  that  to  which  such 
a  proceeding  relates,  are  not  disinterested  freeholders,  qualified  as  view- 
ers under  the  provisions  of  said  act ;  and,  if  the  service  of  such  disqual- 
ified viewers  appear  upon  the  record,  the  proceedings  will  be  set  aside  on 
appeal.    Ibid.,  590. 

BRIDGE. 
See  CoNTBACT  TO  Build. 

CASES  CONSIDERED. 
See  table,  **  Cases  Considerrd.^^ 


Digitized  by  LjOOQ IC 


648  INDEX. 

CHARGE  TO  JURY. 
See  Practice,  2,  8. 

"CHILDREN." 
See  Wills,  8,  9. 

CITIES. 

See  Boroughs. 

See  Constitutional  Law. 

1.  The  diyisioQ  of  the  cities  of  this  state  into  three  classes  by  the  act  of 
May  28,  1874,  P.  L.  280,  held  to  be  constitutional  in  Wheeler  v.  Philadel- 
phia, 77  Pa.  888,  is  a  necessaiy  provision  to  meet  the  different  needs  of 
cities  differing  widely  in  population ;  but  the  act  classifies  cities  as  such, 
and  its  effect  is  to  distinguish  municipalities  in  one  class  from  those  in 
another  for  purposes  of  municipal  government  only.  Wyoming  SL^ 
PiUsburgh,  494. 

2.  Henoe,  if  an  act  relating  to  one  class  of  cities  takes  effect  upon  die 
powers  or  duties  of  the  municipality,  or  upon  the  number,  character, 
powers  or  duties  of  the  corporate  officers,  and  affects  all  members  of  a 
given  class  alike,  it  is  general  and  constitutional ;  but,  if  it  relates  to 
matters  not  under  municipal  control  or  affecting  the  municipal  govern- 
ment, it  is  unconstitutional:  Weinman  v.  Railway  Co.,  118  Pa.  192; 
Ayars'  App.,  122  Pa.  266 ;  Ruan  St.,  132  Pa.  257.     Ibid.,  494. 

8.  The  transition  of  a  city  from  one  class  to  another,  under  the  provi- 
sions of  the  act  of  May  8,  1889,  P.  L.  133,  works  no  change  in  its  govern- 
ment, except  such  as  the  law  makes  necessary  to  adjust  it  to  the  class  into 
which  it  goes ;  repeals  no  ordinances  and  vacates  no  offices  except  such  as 
are  abolished,  and  makes  no  vacancies  to  be  filled  except  by  the  creation 
of  new  offices.     CommonwcaUh  v.  Wyman,  608. 

4.  The  persons,  at  the  time  of  the  transition,  legally  filling  offices  com- 
mon to  cities  of  each  class,  serve  out  the  official  terms  for  which  they  were 
elected,  becoming  possessed  of  all  the  powers  and  subject  to  all  the  du- 
ties pertaining  to  their  offices  in  cities  of  the  class  to  which  the  municipal- 
ity has  advanced ;  but  their  successors  are  to  be  elected  under  the  laws 
regulating  cities  of  that  class.    Ibid,,  508. 

(a)  In  1890,  Allegheny  was  a  city  of  the  third  class,  governed  by  the 
special  act  of  March  31,  1870,  P.  L.  717,  never  having  accepted  the  pro- 
visions of  the  act  of  May  23,  1874,  P.  L.  230.  Her  select  council  was 
composed  of  two  membera  from  each  of  her  thiiteen  wards,  elected  under 
the  act  of  May  23,  1881,  P.  L.  33,  to  serve  for  four  years,  the  teim  of  one 
member  from  each  ward  expiiing  in  April,  1891,  and  that  of  the  other  in 
April,  1893: 

5.  The  census  of  1890  resulting  in  the  advance  of  Allegheny  to  the 
second  class  of  cities,  in  accoixlance  with  the  act  of  May  8,  1889,  P.  L. 
183,  there  is  no  need  for  an  election  of  select  councilmen  in  February, 
1891 ;  for,  by  expiration  of  terms  in  Apnl,  1891,  there  would  be  left  in 
office  one  member  from  each  ward,  the  precise  number  to  which  cities  of 
that  class  are  entitled  by  act  of  Jime  14,  1887,  P.  L.  395.    Ibid.,  508. 
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6.  The  provision  in  said  act  of  June  14,  1887,  that  the  members  of  the 
select  council  shall  be  divided  into  two  classes,  alternating  in  the  expira- 
tion of  their  official  tei*ms,  does  not  present  any  difficulty  in  its  appli- 
cation to  a  city  having  thirteen  waixis ;  it  does  not  require  the  two  classes 
to  be  equal,  or,  if  so,  an  arrangement  making  a  division  as  nearly  equal 
as  possible,  would  be  a  substantial  compliance  with  the  law.    Ibid.^  508. 

7.  The  title  of  the  act  of  May  8,  1889,  P.  L.  133,  viz. :  **  An  Act  dividing 

the  cities  of  this  state  into  throe  classes, and  designating  the 

mode  of  ascei*taining  and  changing  the  classification  thereof ^* 

is  sufficient  to  authorize  the  inclusion  of  a  section  designating  when  the 
new  offices,  created  by  a  city^s  advance  to  a  higher  class,  shall  be  filled  by 
election,  and  when  the  official  terms  of  officera,  superseded  by  the  change, 
shall  cease.    Ibid, ,  508. 

8.  As  the  councilmon  in  office  in  a  city  of  the  third  class,  at  the  time  of 
its  transition  to  the  second  class,  continue  to  serve  until  the  expiration  of 
their  respective  terms,  and  constitute  the  city  councils  under  the  new 
government,  it  is  their  right  and  duty  to  elect  the  heads  of  the  new  execu- 
tive departments,  to  which  the  city  becomes  entitled  under  §  4,  act  of 
June  14,  1887.    Ibid.,  60S. 

(a)  By  §  6,  act  of  May  23,  1874,  P.  L.  280,  it  is  required  that  city  con- 
tracts for  work  or  materials  shall  be  given  to  "the  lowest  responsible 
bidder,  under  such  regulations  as  shall  be  prescribed  by  oixiinance." 
Oi'dinances  of  the  city  of  Pittsburgh,  passed  in  pursuance  thereof,  pro- 
vided for  the  awarding  of  such  contracts  after  public  notice,  upon  specifi- 
cations approved  by  the  Department  of  Awards : 

9.  The  true  intent  of  said  statute  and  ordinances  is  to  secure  to  the  city 
the  benefit  and  advantage  of  fair  and  just  competition  between  bidders, 
and  at  the  same  time  to  prevent  favoritism  and  fraud  in  every  form ;  and, 
to  that  end,  it  is  essential  that  there  should  be  plans  and  specifications  on 
which  to  bid,  as  otherwise  there  can  be  no  competitive  bidding.  Mazet 
V.  Pittsburgh,  548. 

10.  The  expression  **  lowest  bidder, ^^  in  the  act  of  1874,  necessarily 
implies  a  common  standard  by  which  to  measure  the  respective  bids,  and 
that  common  standard  must  necessarily  be  previously  prepared  specifica- 
tions, freely  accessible  to  all  competitors  for  the  contract,  upon  which 
alone  their  respective  bids  are  to  be  based.    Ibid.,  548. 

11.  Wherefore,  a  contract,  let  under  an  ordinance  of  said  city  directing 
the  paving  of  a  street,  without  specifying  the  kind  of  paving  to  be  done, 
is  illegal,  null  and  void,  when  no  specifications  for  the  kind  of  pavement 
conti'Hcted  for  were  prepared  prior  to  the  bidding,  and,  on  the  contrary, 
the  advertisement  inviting  bids  referred  bidders  to  specifications  on  file 
in  a  certain  office,  all  which  related  to  other  kinds  of  paving.    Ibid.,  548. 

12.  Such  contract  is  void,  notwithstanding  that  it  was  awarded  and  was 
approved  by  councils  without  fraud,  and  notwithstanding  that,  in  the 
opinion  of  the  city  officers,  competition  as  to  the  kind  of  pavement  con- 
H'acted  for  was  widened,  and  the  city's  interest  promoted,  by  directing 
each  bidder  therefor  to  prepare  his  own  specifications  and  submit  them 
with  his  bid,  and  that  this  course  was  taken.    Ibid.,  548. 
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00-EMPLOYEE. 
See  Masteb  and  Servant. 

COLLATERAL  INHERITANCE  TAX- 
(a)  An  act  **  to  authorize  J.  F.  to  adopt  J.  A.  F.  as  his  heir,**  proYided 

that  **  J.  A.  F is  hereby  made  the  heir  at  law  of  J.  F./*  to  be 

capable  of  inheriting  his  estate  and  property  *'  as  fully  to  all  intents  and 
pni*poses,  as  if  he  had  been  begotten  by  him  in  lawful  wedlock.**  J.  A. 
F.  was  an  illegitimate  son  of  J.  F. : 

1.  Said  act  was  an  act  of  adoption,  not  of  legitimation ;  and  a  devise  to 
J.  A.  F.  by  the  will  of  J.  F.,  dying  in  1889,  is  subject  to  the  collateral  in- 
heritance tax  imposed  by  the  act  of  May  6,  1887,  P.  L.  79.  Whether,  if 
the  act  had  legitimated  the  son,  the  collateral  tax  would  have  been  pay- 
able, not  decided.     Commonwealth  v.  Ferguson,  595. 

COMMON  SCHOOLS. 
See  School  Districts. 

CONFmENTIAL  RELATION. 
See  Gift. 

CONSmERATION. 
A  note  given  by  a  widow  for  the  payment  of  a  debt  due  from  her  de- 
ceased husband^s  estate,  which  estate  is  insolvent,  is  void  in  law  without  a 
new  consideration ;  and  such  consideration  will  not  be  raised  by  an  agree- 
ment on  the  part  of  the  creditor  that  the  note  will  be  renewed  from  time 
to  time  after  maturity :  Leonard  v.  Duffin,  94  Pa.  218 ;  Bentley  v.  Lamb» 
112  Pa.  480,  distinguished.    Paxson  v.  Nields,  385. 

CONSPIRACY. 
See  Criminal  Law,  3-5. 

CONSTITUTIONAL  LAW. 

See  Cities. 

See  Strebt-Railway  Compaioks. 

1.  A  clause  in  an  act  for  the  government  of  cities  of  a  certain  class, 
providing  that  existing  cities  of  that  class  shall  be  subject  to  its  provisions 
when  they  shall  have  accepted  the  same,  will  be  sustained  as  constitu- 
tional, if  the  exercise  of  the  power  thus  delegated  will  necessarily  tend 
to  uniformity:  Evans  v.  Phillipi,  117  Pa.  226;  Henry  St.,  123  Pa.  346; 
Reading  v.  Savage,  124  Pa.  328.     Commonwealth  v,  Reynolds,  389. 

2.  If,  however,  the  tendency  of  such  a  provision,  in  the  particular  case, 
is  not  to  uniformity,  but  to  diversity  and  to  the  production  of  results  that 
are  special  and  local,  it  will  render  the  provision  unconstitutional: 
Scranton  Sch.  D.'s  App.,  113  Pa.  190;  Reading  v.  Savage,  124  Pa.  328; 
and  the  test  is,  not  results  actually  produced,  but  possibilities :  Frost  v. 
Cheny,  122  Pa.  427.    Ibid.,  389. 
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8.  The  act  of  May  23,  1889,  P.  L.  274,  relating  to  school  districts  in  cit- 
ies of  the  third  class,  violates  §7,  article  III.,  of  the  constitution  and  is 
wholly  void ;  because,  as  it  permits  existing  cities  of  that  class,  incorpo- 
rated by  special  laws,  to  accept  its  provisions,  without  at  the  same  time 
accepting  those  of  the  act  of  May  28,  1874,  P.  L.  230,  authorizing  the 
classification,  its  tendency  is  to  diversity,  and  not  to  uniformity.  Ibid., 
889. 

4.  The  intent  of  the  act  of  May  81,  1889,  P.  L.  418,  repealing  §  28,  act 
of  May  4,  1871,  P.  L.  648,  creating  independent  school  districts  for  the 
city  of  Wilkes-Barre,  was  that  the  city  should  become  a  single  school 
district,  under  the  general  act  of  May  8,  1854,  P.  L.  617,  at  the  end  of 
the  current  year,  contemplating  an  election  for  school  directors  for  the 
same  at  the  spring  election  of  1890.    Ibid,,  389. 

5.  The  division  of  the  cities  of  this  state  into  three  classes  by  the  act  of 
May  23,  1874,  P.  L.  230,  held  to  be  constitutional  in  Wheeler  v.  Phila- 
delphia, 77  Pa.  888,  is  a  necessary  provision  to  meet  the  different  needs 
of  cities  differing  widely  in  population;  but  the  act  olassificM  cities  as 
such,  and  its  effect  is  to  distinguish  municipalities  in  one  class  from  those 
in  another  for  purposes  of  municipal  government  only.  Wyoming  St., 
Pittsburgh,  494. 

6.  Hence,  if  an  act  relating  to  one  class  of  cities  takes  effect  upon  the 
powers  or  duties  of  the  municipality,  or  upon  the  number,  chai*acter, 
powers,  or  duties  of  the  corporate  officers,  and  affects  all  members  of  a 
given  class  alike,  it  is  general  and  constitutional ;  but,  if  it  relates  to  mat- 
tei's  not  under  munjpipal  control  or  affecting  the  municipal  government, 
it  is  unconstitutional:  Weinman  v.  Railway  Co.,  118  Pa.  192;  Ayars* 
App.,  122  Pa.  266 ;  Ruan  St.,  132  Pa.  257.    Ibid.,  494. 

7.  Tiled  by  this  test,  the  sections  of  the  act  of  June  14,  1887,  P.  L.  886, 
relating  to  streets  in  cities  of  the  second  class,  which  provide  for  the 
creation  and  fix  the  powers  and  duties  of  the  "Board  of  Viewers,''  are 
in  plain  violation  of  the  constitution  and  are  therefore  void,  because; 
(a)  They  do  not  relate  to  any  subject  under  municipal  control,  or  to  the 
exercise  of  any  municipal  power.    Ibid,,  494. 

8.  (6)  Moreover,  they  affect  the  powers  and  practice  of  the  courts  of 
law  of  Allegheny  county ;  and  (c)  they  impose  on  citizens  of  a  city  of  the 
second  class  a  new,  inconvenient,  injurious  and  oppressive  system  for  as- 
sessing damages  and  benefits,  alleged  to  be  done  by  or  to  result  from  an 
entiy  on  land  under  the  right  of  eminent  domain,  to  which  system  citizens 
of  other  cities  and  other  parts  of  the  state  are  not  subjected.    Ibid,,  494. 

9.  These  sections  might  be  held  unconstitutional  and  void  for  the  fur- 
ther reason,  that  their  provisions  are  of  such  a  character  that  they  practi- 
cally deny  to  persons  affected  by  them  that  fr<ee  and  open  access  to  the 
courts  of  law  which  the  Bill  of  Rights  guarantees  to  every  citizen  of  the 
commonwealth:  Per  Mr.  Justice  Williams.    Ibid.,  494. 

CONTRACTS. 

See  Cities. 
See  Damages. 
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See  MiaaspRBSEMTATiOH. 
See  Rescission. 
For  sale  of  personalty,  see  Sales. 
For  sale  of  realty,  see  Vendor  and  Vendee. 
In  the  absence  of  fraud,  and  as  a  general  rule,  when  a  contract  contains 
concurrent  conditions,  or  mutual ,  and  dependent  covenants,  an  offer  of 
performance  or  readiness  to  perform,  by  one  party,  must  be  shown,  be- 
fore he  can  charge  the  other  with  a  breach ;  and  without  a  breach  there 
can  be  no  ground  for  rescission  of  the  contract.    Boyd  v.  McCuUought  7. 

CONTRACT,  IMPLIED. 
See  Assumpsit. 

CONTRACT  TO  BUILD. 

1.  When  an  obligation,  signed  by  a  surety,  is  given  in  pursuance  of 
a  provision  therefor  in  a  contract  between  his  principals  and  the  obligee, 
and  it  expressly  refers  to  such  contract,  it  should  be  construed  in  the 
li^t  which  the  principal  contract  throws  upon  its  purpose  and  intended 
scope.    Dunbar  v,  Fleisher^  85. 

(a)  A  contractor  for  the  erection  of  a  county  bridge  sub-let  the  ma- 
son work  by  a  written  contract  providing  that  he  should  pay  for  two  thirds 
thereof  when  that  quantity  should  be  done,  and  if  he  should  then  give 
security  for  the  price  of  the  remainder,  the  same  should  be  paid  when 
the  work  was  fully  completed. 

(6)  The  agreement  provided  further,  as  an  alternative,  that  the  sub- 
contractors might  give  security  **for  the  money  for  the  balance  of  the 
work  to  be  done,"  in  which  case  the  contractor  should  pay  for  said  re- 
maining one  third  of  the  work  in  advance  of  its  commencement  by  the  sub- 
contractors. 

(c)  After  the  sub-contractors  had  done  two  thirds  of  the  work,  and  had 
been  paid  therefor,  they  received  from  the  contractor  an  order  on  the  coun- 
ty commissioners  for  the  price  of  the  remaining  one  third,  and  gave  to 
him  a  paper,  executed  by  a  surety,  reciting  said  order  and  engaging  for 
*'  the  faithful  performance  of  said  mason  work  to  said  bridge  as  per  con- 
tract:" 

2.  Construed  in  the  light  of  the  principal  contract,  the  obligation  of  the 
surety  did  not  embrace  any  liability  for  defects  in  the  two  thirds  of  the 
work  already  done  by  his  principals,  but  was  simply  an  engagement,  in 
consideration  of  an  advance  payment  for  tlie  remaining  one  third,  that  they 
should  do  the  work  so  paid  for.    Ibid.^  85. 

3.  Wherefore,  the  order  on  the  county  commissioners  having  been  re- 
fused payment,  although  accepted  by  the  sub-contractors  on  the  assur- 
ance of  the  contractor  that  it  would  be  promptly  paid,  the  consideration  of 
the  surety's  undertaking  wholly  failed,  and  he  was  not  liable  even  for  a 
failure  of  the  sub-contractors  to  do  the  rest  of  the  work ;  nor  were  they 
bound  to  perform  it.    Ibid.^  85. 

4.  The  fact  thai  payment  of  the  order  was  refused  because  there  were 
defects  in  the  work  already  done  by  the  sub-contractors,  did  not  affect  the 


Digitized  by  LjOOQIC 


INDEX.  658 

liability  of  ei^er  their  surety  or  themselves  as  to  the  last  one  third  of  ^e 
work :  by  the  terms  of  tlieir  contract  they  were  not  bound  to  do  that  work 
until  its  price  should  be  paid  or  secured  to  them.    Ibid.,  85. 

5.  A  building  contract  providing  for  the  submission  of  any  dispute  as 
to  the  quality  or  quantity  of  the  work  to  a  superintendent  whose  decision 
should  be  final,  the  contractor  is  estopped  from  recovering  a  disputed 
daim  which  he  refused  to  submit  to  the  superintendent :  Per  Hunteb,  P. 
J.    FuUon  V.  Pelera,  613. 

CONTRIBUTORY  NEGLIGENCE. 
See  Negugence. 

CONVERSION. 
See  Widow. 

1.  A  will,  devising  real  estate  with  a  provision  that  the  devisees  may 
sell  it  at  any  time  after  the  testator^s  death,  **  provided  they  mutually  agree 
to  the  time  of  the  sale,^'  the  proceeds  to  be  equally  divided  among  the 
devisees,  does  not  work  a  conversion  of  the  realty  devised.  Qreenough 
V.  Small,  128. 

2.  On  the  distribution  of  the  estate  of  a  decedent,  the  fund  embracing 
the  proceeds  of  real  estate  sold  by  the  administrators  under  the  order  of 
the  Orphans^  Court  in  partition,  the  share  of  a  married  daughter  dying  af- 
ter the  confirmation  of  the  sale,  delivery  of  the  deed,  and  before  distri- 
bution, is  personalty.     ScMb  Estate,  454. 

8.  Such  share  is  distributable  to  the  administrator  of  the  deceased  daugh- 
ter, and  he  being  her  husband,  is  nevertheless  not  required  to  give  secu- 
rity, under  §  48,  act  of  March  29,  1832,  P.  L.  205,  for  the  payment  of  the 
principal  thereof,  at  his  death,  to  the  heirs  at  law  of  his  deceased  wife, 
i^.,  454. 

CORPORATIONS. 
See  Taxation. 

(a)  A  manufacturing  corporation,  though  making  large  profits,  declared 
no  formal  dividends.  Its  stockholdera,  however,  were  annually  credited 
on  its  books  with  sums  equal  to  six  per  cent  of  ^e  value  of  their  stock,  as 
••  interest "  thereon ;  and  they  were  allowed  to  draw  out  moneys  from  time 
to  time  which  were  charged  against  this  interest  credit. 

(6)  Accounts  current  were  rendered  annually  to  the  stockholders,  exhib- 
iting the  balances  in  favor  of  or  against  them,  and  upon  the  latter  balances 
interest  was  charged  as  upon  an  indebtedness.  During  certain  years, 
resolutions  were  in  force,  limiting  the  amount  which  stocklioldera  might 
draw  out  to  five  per  cent  upon  their  capital  stock : 

1.  One  of  the  stockholders,  who  was  also  a  director,  having  drawn  out 
annually,  fur  eight  years  before  his  death,  sums  aggregating  more  than 
the  annual  interest  credit  of  six  per  cent,  and  having  received  without  ob- 
jection annual  statements  of  his  account  which  treated  him  as  a  debtor  for 
the  excess,  he  must  be  considered  as  having  assented  thereto.  Beading 
Tr.  Co.  V.  Heading  I,  Works,  282. 
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(c)  The  corporation,  making  returns  to  the  United  States  for  the  i 
ment  of  income  tax  in  the  names  of  the  individaal  stockholders,  reported 
their  respectiye  proportions  of  the  profits  earned  by  the  company,  paid  the 
tax  in  their  names,  and  charged  the  same  to  them,  respectively,  in  the  ac- 
counts kept  with  them : 

2.  Although  the  profits  earned,  and  so  returned,  greatly  exceeded  the 
annual  interest  credits,  this  action  of  the  company  was  not  the  equivalent 
of  an  actual  division  of  profits,  so  as  to  cancel  the  debt  of  the  stockholder 
for  his  overdi'afts,  inasmuch  as  the  excess  of  profits  remained  invested  in 
the  business  and  was  never  credited.    Ibid.,  282. 

8.  Such  debt  of  the  stockholder  to  the  corporation  was  made  a  lien  upon 
his  stock  by  a  by-law  which  provided  that  no  stock  should  be  transferred 
so  long  as  the  holder  thereof  should  be  indebted  to  the  company,  without 
the  consent  of  the  board  of  directors,  and  the  statute  of  limitations  did 
not  operate  to  destroy  such  lien.    Ibid.,  282. 

(d)  The  corporation  was  reorganized  and  re-chartered,  after  the  death 
of  a  stockholder,  thus  indebted  at  his  death  for  overdrafts  above  his  annual 
interest  credits.  The  resolution  under  which  the  reorganization  took  place, 
smd  which  was  unanimously  agreed  to,  provided  that  the  stock  of  the  new 
corporation  should  be  issued  proportionately  to  the  holders  of  that  in  the 
old: 

4.  Additional  provisions  in  the  resolution,  that  no  stockholder  indebted 
to  the  corporation  should  receive  such  new  stock  till  his  debt  was  fully 
paid,  and,  on  his  failure  to  pay  it  for  sixty  days,  the  directors  should  ap- 
ply a  sufiOicient  amount  of  the  stock  at  par  to  the  extinguishment  of  the 
debt,  and  issue  the  balance  to  him,  were  reasonable  and  within  the  power 
of  the  corporation.    Ibid,,  282. 

5.  Wherefore,  the  representatives  of  such  deceased  stockholder  were 
entitled  to  recover  new  stock  only  to  the  extent  of  the  value  of  the  old 
stock  held  by  him,  less  the  amount  of  his  debt  at  tiie  date  of  the  distribu- 
tion ;  but  payments  on  account  of  profits,  made  after  his  death  through  his 
executor  to  the  widow,  as  legatee  for  life  of  the  income  of  his  estate,  were 
not  a  valid  charge  on  the  stock.    Ibid.,  282. 

6.  When  a  corporation,  in  the  distribution  of  a  new  issue  of  stock  among 
its  members,  refuses  to  issue  to  a  stockholder  the  amount  to  which  he  is 
.entitled,  he  may  recover  as  damages  for  such  refusal  the  highest  market 
price  the  stock  afterwards  attained,  notwithstanding  that,  pending  the  suit, 
the  corporation  became  insolvent  and  made  an  assignment  for  the  benefit 
of  creditors.    Ibid.,  282. 

7.  The  proceeds  of  real  estate  held  in  fee  by  a  corporation  and  sold  at 
sherifiTs  sale  for  the  payment  of  its  debts,  are  to  be  distributed  among  its 
lien  creditors  according  to  priority  of  lien,  and  not  pro  rata:  Section  72, 
par.  IV.,  act  of  June  16,  1836,  P.  L.  775 ;  §2,  act  of  April  30.  1844,  P.  L. 
532;  §  1,  act  of  April  7,  1870,  P.  L.  58.  Hogg's  App.,  88  Pa.  195,  and 
Hopkins's  App.,  90  Pa.  69,  distmguished.    First  N.  Bank  v.  Coke  Co.,  601. 

COSTS. 
See  Assumpsit. 
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COUNTY  BRIDGE. 
See  Contract  to  Build. 

ft 

COURT  AND  JURY.  PROVINCE  OF. 
See  Negugekce. 

1.  A  peremptory  nonsuit  is  in  the  nature  of  a  judgement  for  the  defend- 
ant on  demurrer  to  evidence ;  and,  if  there  is  any  eyidence,  more  than  a 
mere  scintilla,  which  would  justify  an  inference  of  ^e  disputed  fact  upon 
which  the  plaintifiTs  right  to  recover  depends,  it  must  be  submitted  to  the 
jury :  Hill  v.  Trust  Co.,  108  Pa.  1.    Jacques  v.  Fourihman,  428. 

2.  On  the  trial  of  the  issue  in  a  scire  facias  upon  a  mechanics^  lien,  while 
there  was  evidence  tending  to  sustain  the  averments  of  the  plaintiff's  claim, 
yet,  there  being  evidence  in  denial  thereof,  it  was  clearly  the  province  of  the 
jury,  and  not  of  the  court,  to  consider  the  testimony  and  determine  the  facts. 
KeUy  V.  McOehee,  443. 

CRIMINAL  LAW. 

See  CRiMmAL  Pbocedxtbe. 

See  Murder. 

1.  Where  one  is  indicted  for  obstructing  along-used  public  highway,  by 
the  erection  of  a  private  wall  upon  what  he  claims  to  be  his  propeiiy  line,  the 
question  as  to  his  defence  is,  not  whether  his  wall  is  within  the  lines  of  the 
highway  as  originally  laid  out,  reported  and  confirmed,  but  whether  it  is 
within  its  lines  as  maintained  by  the  supervisors  and  used  by  the  public. 
Commonwealth  v.  Marshall,  170. 

2.  The  140th  section  of  the  act  of  April  14,  1834.  P.  L.  366,  prescribing 
the  method  of  drawing  the  names  of  jurors  from  the  panel  upon  the  trial  of 
causes,  and  the  manner  in  which  challenges  shall  be  made,  applies,  neither 
in  its  original  form,  nor  as  amended  by  the  act  of  June  23, 1885,  P.  L.  138, 
to  cases  of  criminal  prosecutions.     CommonweaUh  v.  Spink,  255. 

3.  A  prosecution  for  a  criminal  conspiracy  to  have  the  wife  of  one  of  the 
defendants  confined  in  an  insane  asylum,  is  within  the  provisions  of  §  2  (6), 
act  of  May  23,  1887,  P.  L.  158,  rendering  husband  and  wife  competent  to 
testify  *'in  any  criminal  proceeding  against  either,  for  bodily  injury  or 
violence  attempted,  done,  or  threatened  upon  the  other."    Ibid.,  255. 

4.  It  is  competent  for  the  commonwealth,  in  a  criminal  case,  to  show  the 
existence  of  a  motive  on  the  part  of  the  defendant  to  commit  the  offence 
charged,  and  the  defendant,  by  filing  a  guarded  written  admission  of  a  fact, 
consistent  with  the  theory  of  such  motive,  cannot  shut  out  proof  of  all  the 
real  facts  relevant  to  that  question.    Ibid.,  255. 

5.  In  a  prosecution  for  a  conspiracy  to  have  a  sane  person  confined  in*  an 
insane  asylum,  the  fact  that  an  adjudication  of  insanity  was  regularly  made, 
under  the  act  of  April  20,  1869,  P.  L.  78,  does  not  render  it  necessary,  to 
make  proof  of  sanity  admissible,  or  to  convict  the  defendants,  that  a  fraud- 
ulent collusion  between  them  and  the  commissioners  in  limacy  be  shown. 
Hfid,,  255. 

(a)  An  indictment  for  a  conspiracy  to  have  a  sane  person  confined  in  an 
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insane  asylum  was  in  two  counts ;  the  first  charged  such  a  conspiracy  in 
general  terms,  and  the  second  was  identical  with  the  firat,  except  in  specify- 
ing the  m^ns  by  which  the  object  of  the  conspiracy  was  to  be  effected.  The 
jury  found  a  verdict  of  guilty  on  the  firet  count : 

6.  A  motion  in  arrest  of  judgment,  upon  the  grounds  that  the  failui*e  of 
the  jury  to  pass  upon  the  second  count  was  equivalent  to  an  acquittal  there- 
on ;  that  the  verdict  was  therefore  inconsistent,  as  both  counts  sufficiently 
charged  the  same  offence,  and  that  the  conspiracy  charged  was  not  such  as 
is  specified  in  §  128,  act  of  March  31,  1860,  P.  L.  413,  was  without  merit. 
iMd.,  255. 

CRIMINAL  PROCEDURE. 

See  Criminal  Law. 

See  Murder. 

1.  While  an  appeal  from  a  conviction  and  sentence  for  a  felony  triable 
exclusively  in  the  Court  of  Oyer  and  Terminer,  is  a  matter  of  right,  under 
the  act  of  May  19, 1874,  P.  L.  219,  and  no  longer  requires  an  allocatur,  the 
admission  of  the  defendant  to  bail,  pending  the  appeal,  is  not  a  matter  of 
right,  or  of  course,  even  though  the  offence  be  bailable.  CommonweaUh  v. 
Myers,  407. 

2.  Such  admission  to  bail  rests  in  the  sound  discretion  of  the  Supreme 
Court,  or  of  a  justice  thereof,  to  be  exercised  with  care  and  a  full  knowledge 
of  the  facts  and  with  reference  to  the  merits  of  the  case ;  wherefore,  for 
information  as  to  the  merits,  it  is  essential  that  the  application  be  accom- 
panied by  a  copy  of  the  record,  the  bill  of  exceptions,  and  the  assignments 
of  error.    l(nd.,  407. 

DAMAGES. 

1.  Damages  for  the  breach  of  a  contract,  for  which  compensation  may  be 
justly  claimed  and  allowed,  must  be  such  as  may  fairly  be  supposed  to 
have  been  in  the  contemplation  of  the  parties  when  they  made  their  con- 
tract, or  such  as,  according  to  the  ordinary  course  of  things,  might  be  ex- 
pected to  follow  its  violation :  Billmeyer  v.  Wagner,  91  Pa.  92.  Hutchinson 
v.  Snyder,  1. 

2.  When  three  persons  agi'ee  that  each  shall  drill  an  oil  well  on  his  own 
land  at  his  own  expense,  but  that  all  shall  share  equally  in  the  production, 
one  of  them,  who  drills  on  his  own  land  an  unproductive  well,  may  not 
recover  from  another,  who  drills  no  well,  damages  to  be  measured  by  one 
third  of  the  money  expended  in  the  experiment.     Ibid,,  1. 

3.  When  goods  sold  with  a  warranty  of  quality  arc  retained  by  the  pur- 
chaser, the  measure  of  damages  for  a  breach  of  the  warranty  is  the  differ- 
ence between  the  market  value  of  the  goods  conti-acted  for  and  that  of 
the  goods  delivered,  and  in  an  action  for  the  price  the  purchaser  may  in- 
terpose this  difference  as  a  defence  pro  tanto.     Ogden  v.  Beaily,  197. 

4.  An  affidavit  of  defence,  setting  up  a  breach  of  the  warranty,  in  such 
a  case,  should  contain  a  clear  and  concise  statement  of  the  facts  constituting 
a  basis  for  on  assessment  of  damages  under  the  legal  rule  by  which  they 
are  measured :  and  if  it  does  not  set  forth  all  the  elements  of  a  defence  with 
reasonable  certainty,  it  is  insufficient.     Jbid.,  197. 
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DAMAGES  TO  LAND. 

See  Streets. 
See  Trespass. 

DEBTOR  AND  CREDITOR. 

See  Fraud  upon  Creditors. 

See  Mortgage. 

DECEDENTS'  ESTATES. 

See  Distribution. 

See  Escheat. 

See  Gift. 

See  Notes  and  Bills. 

See  Orphans'  Court. 

See  Widow. 

See  Wills. 

1.  The  interest  of  an  heir  at  law  in  the  land  of  a  decedent  is  not  divested 
by  an  Orphans'  Court  sale  of  the  estate  of  the  decedent  therein  for  the 
payment  of  debts,  until  the  confirmation  of  such  sale  by  the  Orphans' 
Court  and  the  execution  and  delivery  of  a  deed  to  the  Orphans'  Couit 
vendee.     Oreenough  v.  Small,  132. 

2.  Such  sale  is  the  act  of  the  court  by  the  hand  of  the  decedent's  adminis- 
trator ;  and,  though  the  purchaser  have  paid  the  purchase  money  and 
taken  possession,  the  sale  being  unconfirmed  and  deed  not  delivered,  the 
heir  at  law  or  his  vendee  may  recover  in  ejectment:  Armstrong's  A  pp., 
68  Pa.  409;  Demmy's  App.,  43  Pa.  169;  Morgan's  App.,  110  Pa.  271. 
Ibid,,  132. 

DELIVERY  OF  POSSESSION. 
See  Sales. 

DISTRIBUTION. 
See  Corporations. 

1.  A  distributee,  who,  with  knowledge  that  certain  securities  have  been 
inventoried  as  part  of  a  decedent's  estate  and  accounted  for  in  the  exec- 
utor's settlement,  confirmed  by  the  Oi-phans'  Court,  accepts,  in  accordance 
with  a  decree  of  distribution,  a  share  of  a  fund  made  up  in  part  of  tlieir 
proceeds,  is  estopped  from  afterwards  assorting  that  they  were  his  own 
private  property.    Patterson  v.  Dusha^ie,  23. 

2.  In  the  distribution  of  a  decedent's  estate,  the  amount  due  to  the  estate 
from  an  insolvent  residuary  legatee  is  properly  deducted  from  his  shai-e 
of  the  fund,  notwithstanding  the  latter  is  held  by  a  claimant  under  an  as- 
signment thereof  made  and  accepted  without  notice  of  the  indebtedness. 
DulVs  Estate,  116. 

8.  Notwithstanding,  also,  the  fact  that  at  a  sheriff's  sale  of  the  interest 
of  the  maker  of  a  note,  in  certain  lands  sold  on  an  execution  in  favor  of  an 
assignee  of  the  share,  a  notice  was  given  by  the  executor,  of  an  unceitain 
Vol.  cxxxvu — 42 
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nature,  which  caused,  as  alleged,  the  interest  to  be  sold  at  less  than  its 
real  value.     Ibid.,  116. 

4.  Where  a  residuary  legatee,  as  a  purchaser  of  land  of  the  estate,  exe- 
cutes a  mortgage  thereon  to  secure  the  annual  interest  payable  to  a  life- 
tenant,  his  interest  in  the  principal  is  merged  in  his  fee,  and  on  a  judicial 
tale  of  the  land  on  a  subsequent  judgment  his  title  will  pass  discharged 
of  the  mortgage.    Ibid.,  116. 

6.  In  such  case,  on  distribution,  after  the  death  of  the  life-tenant,  the 
mortgage  of  the  legatee,  to  the  extent  of  the  excess  of  the  amount  secured 
by  it  over  his  distributive  share  of  the  estate,  represents  an  indebtedness 
still  subsisting  against  him,  or  against  an  assignee  of  his  share  as  resid- 
uary legatee.    Ibid.,  116. 

6.  When  an  accountant  in  the  Orphans'  Court  is  called  for  cross- 
examination  by  an  exceptant  seeking  a  surcharge,  and  is  examined  as  to 
matters  occumng  before  the  death  of  his  decedent,  he  thereby  becomes 
a  competent  witness,  in  his  own  behalf,  as  to  relevant  matters  occurring 
before  or  after  the  decedent's  death:  §7,  act  of  May  23,  1887,  P.  L.  160. 
Corson's  EslaU,  160. 

(a)  Property,  alleged  to  be  of  the  estate  of  a  decedent,  was  claimed  by 
the  accountant  as  a  gift  from  the  decedent  in  her  lifetime.  Evidence  was 
submitted  that,  at  the  time  of  the  gift,  the  decedent  was  illiterate,  that  the 
accountant  was  her  spiritual  adviser,  and  that  he  aided  her  also  with  his 
advice  and  services  in  the  management  of  her  business : 

7.  The  auditor,  placing  upon  the  accountant  the  burden  of  proof  as  to 
the  validity  of  the  gift,  his  finding  from  sufficient  testimony,  with  the  ap- 
proval of  the  Orphans'  CJourt,  that  the  gift  was  the  free  and  intelligent 
act  of  the  donor  and  that  it  was  not  effected  by  fraud  or  undue  influence 
on  the  part  of  the  donee,  will  not  be  disturbed.    Ibid.,  160. 

8.  One  claiming  to  be  the  owner  of  bonds  and  shares  of  stock,  in  the 
possession  of  an  executor  who  has  charged  himself  with  them  in  his  ac- 
count, cannot  assert  title  to  the  securities  adversely  to  the  estate,  and 
seek  to  recover  them  in  a  proceeding  in  the  Orphans'  Court,  on  exceptions 
filed  to  the  executor's  account.    Ibid.,  160. 

9.  On  the  distribution  of  the  estate  of  a  decedent,  the  fund  embracing 
the  proceeds  of  real  estate  sold  by  the  administrators  under  the  order  of 
the  Orphans'  Court  in  partition,  the  share  of  a  married  daughter  dying 
after  the  confirmation  of  the  sale,  deliveiy  of  the  deed,  and  before  distri- 
bution. Is  personalty.     ScoWs  Esiale,  454. 

10.  Such  share  is  distributable  to  the  administrator  of  the  deceased 
daughter,  and  he,  being  her  husband,  is  nevertheless  not  required  to  give 
security,  under  §  48,  act  of  March  29,  1832,  P.  L.  205,  for  the  payment  of 
the  principal  thereof,  at  his  death,  to  the  heirs  at  law  of  his  deceased  wife. 
/2»td.,  454. 

EASEMENT. 
See  Railroads,  7-10. 

EJECTMENT. 
See  Mortgage. 
See  Trust  ex  Maleficio.  ' 
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(a)  The  defendant  in  ejectment  showed  title  to  the  property  in  dispute 
by  proof  of  a  written  contract,  testamentary  in  form,  executed  by  the 
plaintiff's  grantor  in  1884,  that  he  had  been  put  into  possession  under 
said  contract,  and  that  on  his  part  he  had  substantially  performed  all  its 
terms :  See  Smith  v.  Tuit,  127  Pa.  341 : 

1.  The  plaintiff,  holding  directly  from  the  same  grantor  under  a  deed 
executed  in  August,  1885,  and  showing  no  facts  which  would  have  au- 
thorized his  grantor,  herself,  to  rescind  the  contract  contained  in  the 
testamentary  writing  under  which  the  defendant  went  into  possession,  was 
not  entitled  to  recover.     TuU  v.  Smith,  35. 

(a)  An  action  of  ejectment  was  brought  in  the  right  of  a  wife  to  recover 
land  which  had  been  sold  at  sheriff^s  sale  as  the  property  of  her  hus- 
band, the  plaintiff  claiming  that,  though  the  legal  title  was  in  her  hus- 
band at  the  time  of  the  sale,  it  was  held  by  him  under  a  resulting  trust 
for  her,  her  separate  estate  having  supplied  the  purchase  money : 

2.  A  verdict  and  judgment  in  her  favor  for  an  undivided  part  of  the  land, 
was  the  equivalent  of  a  verdict  and  judgment  against  her  for  the  other 
parts ;  and,  the  action  being  upon  an  equitable  title,  to  wit,  ihe  resulting 
ti'ust  alleged,  it  was  a  bar  to  a  subsequent  action  of  ejectment  to  recover 
the  other  undivided  parts  of  the  same  land :  Peterman  v.  Huling,  31  Pa. 
432.     Schive  v.  Fausold,  82. 

3.  When  a  railroad  company  enters  upon  land  to  construct  its  road,  with- 
out acquiiing  the  land  under  the  right  of  eminent  domain,  but  relying  up- 
on the  grant  of  the  right  of  way  from  an  alleged  owner,  a  subsequent 
grantee  of  the  real  owner  may  afterwards  maintain  ejectment  against  the 
company.  The  action  is  not  personal  to  one  who  owned  the  land  when  It 
was  so  taken.    Richards  v.  Railroad  Co,,  524. 

4.  If  the  agent  of  the  company,  at  the  time  he  procured  the  grant  for 
the  right  of  way,  knew  that  another  than  the  grantor  had  title  to  the  land, 
the  real  owner,  though  by  his  words  or  silence  he  may  have  encouraged 
the  execution  of  the  grant  and  allowed  the  company  to  construct  and  operate 
its  road  for  years  without  objection,  is  not  estopped  from  subsequently  as- 
serting title.     Ibid,,  524. 

5.  Where,  in  such  case,  the  real  owner  subsequently  brings  ejectment 
against  the  railroad  company  for  the  land  occupied,  and  there  is  submis- 
sible  evidence  that  the  company's  agent  had  knowledge  of  the  plaintiff's 
title  when  he  procured  the  gi*ant  of  the  right  of  way,  binding  instructions 
to  find  for  the  defendant  would  be  error.    Ibid.,  524. 

6.  Upon  recoveiy  by  the  plaintiff,  in  such  action,  and  the  subsequent 
affirmance  of  the  judgment,  the  Supreme  Court  will  order  the  execution 
thereof  to  be  stayed  for  a  sufficient  time  to  enable  the  railroad  company 
to  condemn  the  right  of  way  under  its  power  of  eminent  domain.  Ibid., 
524. 

(a)  A  mechanics'  lien  was  filed  against  a  father  and  his  daughter,  the 
title  to  the  lot  being  in  the  name  of  the  daughter,  who  was  an  infant.  A 
scire- facias  thereon  was  seiTcd  on  the  father,  but  returned  as  to  the  daugh- 
ter **  not  served,  as  said  person  was  found  to  be  a  minor  child  of  the  de- 
fendant : " 

7.  There  was  a  general  appearance  for  both  defendants  by  attorney. 
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bat,  without  having  a  guardian  ad  litem  appointed  for  the  infant,  judgment 
was  entered  against  both  for  want  of  an  affidavit  of  defence.  In  such 
<oase,  the  judgment  entered  was  void  as  against  the  daughter.  Brown  v. 
Douming^  569. 

(6)  In  ejectment  by  the  infant  against  the  purchaser  of  the  lot  under 
such  judgment,  the  defendant  offered  to  prove  that  the  father  had  pur- 
chased and  paid  for  the  lot,  had  the  deed  made  to  his  daughter,  and,  after 
the  deed  was  of  record,  contracted  for  the  building  claiming  the  lot  as  his 
own: 

8.  In  the  absence  of  an  offer  to  prove  that,  at  the  time  of  the  purchase 
and  conveyance,  the  father  was  indebted,  or  that  he  contemplated  a  fraud 
on  future  creditors,  the  offer  contained  nothing  to  rebut  the  prima  fade 
case  of  the  plaintiff  made  by  the  deed  to  her,  and  was  properly  excluded. 
Ibid,,  569. 

ELECTION  AGAINST  WILL. 
See  Widow. 

EMINENT  DOMAIN. 

See  Damages  to  Land. 

See  Railroads. 

See  Streets. 

EMPLOYER  AND  EMPLOYEE. 
See  Nequgence. 

ENCUMBRANCE. 
See  Judgment. 

EQUITABLE  ASSIGNMENT. 
See  Assignment,  Equitable. 

EQUITY. 
See  Specific  Performance. 

EQUITY,  PRACTICE. 

1.  A  decree,  upon  a  bill  for  a  settlement  of  partnership  accounts,  adju- 
dicating the  fact  of  paitnerahip,  and  ordering  «that  the  defendant  render 
an  account  before  a  master  of  all  his  partnership  transactions  with  the 
plaintiff,  is  interlocutory  only,  and  no  appeal  will  He  therefrom  tmtil  a 
final  decree  upon  the  accounting.    Keller  v.  Swartz,  65. 

2.  On  a  bill  in  equity  filed  by  a  railroad  company  to  enjoin  the  de- 
fendant from  the  erection  of  a  building  witliin  the  company's  right  of 
way,  the  plaintiff's  title  being  legal  and  disputed  by  the  defendant,  it  is 
error  to  award  a  preliminary  injunction  until  the  disputed  right  shall  be 
tried  at  law.     Delaware  R,  Co,  v.  Coal  Co,,  314. 

(a)  A  contract  between  a  natural-g:is  company  and  a  glass-works  oom- 
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pany  provided  that  the  former  should  furnish  gas  for  fuel  to  the  latter, 
for  a  period  of  three  years,  if  its  wells  were  reasonably  capable  thereof, 
saving  to  other  consumers  a  similar  right  of  supply,  and  to  domestic  oon- 
sumere,  particularly,  the  first  ffght  over  manufacturing  companies : 

8.  On  a  bill  filed  by  the  glass  company,  alleging  that  its  works  had 
been  constructed  for  the  use  of  natural  gas  only  as  fuel ;  that  the  gas  com- 
pany had  turned  off  the  supply  of  gas ;  and  that  unless  the  supply  were 
continued  irreparable  injury  would  ensue,  it  was  not  error  to  refuse  an 
interlocutoiy  decree  in  the  nature  of  a  mandatory  order  upon  the  defendant 
to  continue  tlie  supply.     Thompson  Qlass  Co,  y.  FuetrQas  Co.,  817. 

4.  When  a  cause  in  equity  is  heard  on  bill  and  answer,  all  material  and 
relevant  averments  of  fact,  contained  in  and  proper  for  the  answer,  must 
be  accepted  as  true,  whether  responsive  to  the  bill  or  independent  matters 
of  defence ;  but  inferences  of  law  or  fact,  drawn  by  the  defendant  from 
his  own  averments,  are  not  within  the  rule ;  such  inf erenoes  are  solely 
for  the  court.    Mazei  v.  Pittsburgh,  548. 

5.  When  a  bill  to  set  aside  a  city  contract  for  street  paring,  is  filed  by 
a  citizen,  an  attack  upon  the  plaintiff  ^s  standing  in  court,  on  the  ground 
tliat  he  is  acting,  not  in  good  faith,  but  as  the  mere  cover  of  an  unsuccess- 
ful bidder  for  the  contract,  should  be  made  by  a  plea  in  the  nature  of  a 
plea  in  abatement,  and  not  by  averments  in  the  answer  to  the  bill.  Ibid., 
548. 

6.  At  all  events,  such  averments  in  the  answer  as  to  the  motives  of  the 
plaintiff  are  immaterial,  when  the  answer  concedes  that,  as  the  owner  of 
propeity  upon  the  street  in  question,  liable  to  be  assessed  for  the  cost  of 
the  inipi*ovement  or  to  be  taxed  therefor  in  common  with  the  general  pub- 
lic, the  plaintiff  had  a  pecuniaiy  interest  in  the  matter  from  the  inception 
of  the  illegal  contract.    Ibid,,  548. 

ESCHEAT. 

1.  Proceedings  to  escheat  the  estate  of  a  decedent  who  died  intestate, 
without  heii*s  or  any  known  kindred,  are  regulated  by  the  statutes,  and 
these  statutes  permit  any  person,  in  whoso  hands  or  possession  the  goods 
and  chattels  are  found,  to  traverae  the  inquisition  in  the  Court  of  Common 
Pleas.     Commonwealth  v.  Crompton,  138. 

2.  Even  though,  the  traverser  being  an  administrator  of  the  decedent 
and  claiming  to  hold  the  goods  and  chattels  in  dispute  in  his  own  right 
under  an  alleged  gift,  an  effort  was  made  to  surcharge  him  with  them 
upon  a  pending  proceeding  in  the  Orphans^  Court,  the  right  of  the  travers- 
er and  the  jurisdiction  of  the  Common  Pleas  cannot  be  doubted.  Ibid,, 
138. 

3.  And,  that  the  administrator  noted  upon  the  inventory  filed  and  in  the 
account  presented  that  the  disputed  goods  specified  were  in  his  hands,  but 
held  in  his  own  light  as  a  gift  from  ^e  decedent,  will  not  estop  him 
from  assei-ting  his  claim  upon  a  traverse  of  the  inquisition  in  the  Court 
of  Common  Pleas.    Ibid.,  138. 

4.  Where  it  is  apparent  from  the  evidence  that  an  absolute  and  present 
gift  of  non-negotiable  securities,  e.  g.,  shares  of  railroad  stock,  is  in- 
tended, a  gift  of  them,  valid  against  a  volunteer,  may  be  made  by  deliv- 
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ery  to  the  donee  without  assignment  or  indorsement  in  writing,  and  without 
compliance  with  the  forms  required  by  the  corporation.    Ibid.,  138. 

ESTOPPEL. 
See  Accountants. 

1.  A  distributee,  who,  with  knowledge  that  certain  securities  have  been 
inventoried  as  part  of  a  decedent's  estate  and  accounted  for  in  the  ezecu- 
tor^s  settlement,  confirmed  by  the  Orphans'  Couit,  accepts,  in  accordance 
with  a  decree  of  distribution,  a  share  of  a  fund  made  up  in  part  of  their 
proceeds,  is  estopped  from  afterwards  asserting  tliat  they  were  his  own 
private  property.    Patterson  v.  Dtishane,  23. 

2.  If  the  agent  of  a  railroad  company,  at  the  time  he  procured  the  grant 
for  the  right  of  way,  knew  that  another  than  the  grantor  had  title  to  the 
land,  the  real  owner,  though  by  his  words  or  silence  he  may  have  encour- 
aged the  execution  of  the  grant,  and  allowed  the  company  to  construct  and 
operate  its  road  for  years  without  objection,  is  not  estopped  from  subse- 
quently asserting  title.    Richards  v.  Railroad  Co.,  524. 

EVIDENCE. 
See  Murder. 
See  Witness. 

1.  When  the  question  is,  whether  certain  government  bonds  belonged  to 
the  estate  of  a  decedent,  an  interested  witness  may  testify  that  after  the 
decedent's  death  he  found  them  on  deposit  in  a  bank  in  her  name.  That 
this  fact  would  be  inferential  proof  that  they  were  so  deposited  in  the  de- 
cedent's lifetime,  does  not  render  the  witness's  testimony  incompetent : 
Rothrock  v.  Gallaher,  91  Pa.  108.    Patterson  v.  Dushane,  23. 

2.  When  the  deposition  of  a  deceased  witness  has  been  read  in  evidence, 
it  is  competent,  for  the  purpose  of  afi'ecting  its  credibility,  to  show  that 
the  witness,  after  the  deposition  was  taken,  declared  that  he  had  made  a 
certain  mistake  in  his  testimony ;  though,  if  he  were  living,  he  should  first 
be  recalled  and  asked  whether  he  made  such  declaration.    Ibid.,  23. 

3.  But,  where  the  declaration  of  the  deposing  witness  was  merely  thai 
he  had  made  a  mistake  in  his  testimony,  without  saying  what  the  mistake 
was,  then,  even  if  proof  of  his  declaration  were  inadmissible,  the  decla- 
ration would  be  of  insignificant  consequence,  and  its  admission  not  error. 
Ibid.,  23. 

4.  Except  as  to  negotiable  paper  in  the  hands  of  innocent  parties,  parol 
evidence, — here  the  testimony  of  a  gi-antor,  coiToborated  by  three  others, 
— may  be  admitted  to  contradict,  vary,  or  even  avoid  a  written  instrument, 
where  it  shows  clearly  that  but  for  oral  stipulations,  made  at  the  time,  the 
instrument  would  not  have  been  executed.     Wanner  v.  Landis,  61. 

5.  In  this  case,  it  did  not  appear  that  the  court  was  asked  to  withdraw 
the  case  from  the  jury,  or  to  instruct  them  that  the  evidence  adduced  was 
insufficient  to  justify  a  verdict  in  favor  of  the  plaintiff ;  but,  by  common 
consent,  the  case  was  regaixled  as  involving  questions  of  fact  to  be  sub- 
mitted to  the  jury :  Per  Mr.  Justice  Sterrett.    Ibid.,  61. 

(a)  The  only  evidence  in  support  of  a  claim  for  money  borrowed,  made 
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in  the  Orphans*  Court  by  a  widow  against  her  husband's  estate,  consisted 
of  declarations  of  the  husband  that  he  had  received  her  money.  One  of 
them  was  to  the  effect  that  she  had  given  him  her  money,  but  had  taken 
no  note  or  anything  to  show  for  it. 

(b)  Other  declarations  were  to  the  effect  that  he  was  going  to  sell  cer- 
tain property  and  pay  the  claims  of  his  wife  and  other  persons  whom  he 
named ;  that,  if  his  wife  lived  longer  than  he,  she  should  have  her  money ; 
that,  if  he  died  before  her,  he  would  leave  her  plenty  to  live  on,  and  wanted 
her  to  have  the  money  back : 

6.  The  use  of  the  word  *•  given"  by  the  husband,  was  not  sufficient  in 
the  connection  in  which  it  was  used  to  show  that  he  regarded  the  money 
as  a  gift ;  and,  taking  all  his  declarations  together,  they  did  not  so  qualify 
his  admission  of  the  receipt  of  the  money  as  to  rebut  the  legal  presump- 
tion of  an  indebtedness  to  his  wife  therefor.     Wbrmley^s  Estate,  101. 

7.  Where  an  offer  of  evidence  embraces  several  distinct  items  and  any 
one  of  them  is  incompetent,  it  is  not  error  for  the  court  to  reject  the 
whole  offer ;  the  trial  judge  may  separate  the  wheat  from  the  chaff,  but 
he  is  not  bound  to  do  so.     Oreenaugh  v.  Small,  128. 

8.  Where  it  is  apparent  from  the  evidence  that  an  absolute  and  present 
gift  of  non-negotiable  secundes,  e.  g.,  shares  of  railroad  stock,  is  in- 
tended, a  gift  of  them,  valid  against  a  volunteer,  may  be  made  by  deliveiy 
to  the  donee  without  assignment  or  indorsement  in  winting,  and  without 
compliance  with  the  forms  I'equired  by  the  corporation.  Commonwealth 
v.  Crompton,  138. 

9.  Though  an  executor,  in  filing  an  inventory  of  his  testator's  estate, 
has  included  therein,  as  part  of  the  estate,  a  judgment  standing  in  the  tes- 
tator's name,  he  is  not  estopped  by  the  filing  of  such  inventory  from  after- 
ward claiming  to  own  said  judgment,  by  virtue  of  an  assignment  of  it  to 
himself.     StewarCs  EstaU,  176. 

10.  Such  inventory,  however,  is  evidence  from  which,  in  connection  with 
prior  and  subsequent  acts  and  declarations  of  the  executor,  recognizing 
the  judgment  as  belonging  to  the  est^ite,  it  may  be  inferred  that  the  assign- 
ment, shown  to  have  been  made  without  consideration,  was  not  intended 
to  operate  as  a  gift.    Ibid.,  175. 

11.  When  the  question  in  issue  is  as  to  the  truth  of  the  defendant's  alle- 
gation that  a  judgment  was  given  as  collateral  security  for  certain  lia- 
bilities, previous  declarations  of  the  defendant,  inconsistent  with  such  a 
defence,  are  competent  evidence  against  him,  as  admissions  of  a  party ; 
they  are  competent,  also,  to  affect  his  credibility,  if  inconsistent  with  his 
testimony  on  the  tiial.     Wilson  v.  Wilson,  269. 

12.  An  insurance  agent  who,  testifying  for  his  principal,  has  denied  that 
the  plaintiff  accepted  an  insurance  policy,  under  an  agreement  that  he 
should  have  time  to  pay  the  premium,  and  who  admittedly  received  from 
the  plaintiff,  after  the  destruction  of  the  property  and  without  objection, 
a  check  for  tlie  premium,  and  held  it  for  two  weeks,  may  be  asked  on 
cross-examination  whether,  if  no  fire  had  occurred,  he  would  not  have  in- 
sisted on  the  payment  of  the  check.    Long  v.  Insurance  Co.,  335. 

13.  When  it  is  proposed  by  the  defendant  to  prove  declarations  by  the 
plaintiff's  son-in-law,  while  engaged  in  the  performance  of  a  certain  act 
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in  the  plaintifTs  absence,  it  must  appear,  or  there  must  be  an  offer  to  show, 
that  the  declarant  was  acting  at  the  time  for  the  plaintiff,  or  by  his  au- 
tliority,  and  the  offer  must  embrace  at  least  the  substance  of  the  declara- 
tiuns,  that  the  court  may  judge  of  their  relevanoy  and  materiality :  Wil- 
liams V.  Williams,  34  Pa.  312.    Ibid.,  335. 

14.  When  the  plaintiff  claimed  property  in  notes  as  a  gift  from  her  de- 
ceased bix)ther,  and  proved  her  possession  of  them  immediately  after  his 
death,  with  eWdence  of  acts  and  declai*ations  of  the  deceased  in  his  life- 
time, and  other  ciitiumstances,  appropriate  to  a  gift  of  them,  as  alleged, 
it  was  eiTor  to  refuse  to  submit  the  question  of  fact  to  the  determination 
of  the  JU17.    Jacques  y.  Faurthman,  428. 

(a)  On  the  distribution  of  the  insolvent  estate  of  a  decedent,  his  widow, 
alleging  that  her  separate  estate  had  supplied  a  part  of  the  purchase  mon- 
ey, when,  forty  years  before,  her  husband  purchased  from  her  father  real 
estate  the  proceeds  of  the  sale  of  which  were  in  the  fund  for  distribution, 
made  claim  to  a  proportionate  share  of  such  proceeds,  under  a  trust  re- 
sulting in  her  favor : 

15.  Her  claim  being  asserted  for  the  first  time  after  so  long  a  delay, 
and  suppoited  only  by  a  charge  of  cash  against  her  on  her  father^s  books, 
indefinite  as  to  date,  and  by  evidence  of  declarations  made  by  her  &ther 
and  husband,  but  not  at  the  time  of  the  conveyance  and  part  of  the  res 
gestse,  the  evidence  was  insuiBcient  to  establish  the  trust  asserted,  and  the 
claim  was  disallowed.     Toung^s  Estate,  433. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Accountants. 

See  Decedents'  Estates. 

FELLOW-SERVANTS. 
See  Negligence. 

FIRE  INSURANCE. 
See  Insurance.  Fire. 

FRAUD. 
See  Misrepresentation. 

FRAUD  UPON  CREDITORS. 

1.  While,  as  a  general  i*ule,  the  transfer  of  property,  on  the  sale  of  a 
chattel,  is  effected  by  the  transfer  of  the  chattel  itself  to  the  possession 
of  the  purchaser,  yet  tlie  paities  may  modify  it  Mrithin  certain  limits  by 
their  contracts,  and  may  make  such  terms  and  conditions  as  are  conve- 
nient to  tliem.     Stephens  v.  Oifford,  219. 

2.  But,  when  such  terms  and  conditions  are  prejudicial  to  others  and, 
by  giving  to  the  vendor  a  deceptive  appearance  of  ownership  and  a  false 
credit,  are  calculated  to  mislead  the  public,  they  will  be  held  to  be  void  as 
to  those  who  must  otherwise  be  injunously  affected  by  them.     Ibid.,  219. 

8.  When,  therefore,  the  owner  of  goods  sells  them  to  A,  without  deliv- 
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erj  of  possession,  and  afterwards  sells  them  to  B,  an  innocent  purchaser, 
who  takes  possession,  the  title  of  A  is  gone,  and  it  is  of  no  consequence 
that  A  acted  in  good  faith  and  paid  a  fair  pnce,  and  that  his  re:isons  for 
not  taking  possession  arose  from  his  confidence  in  the  vendor.  Ifnd.,  219. 

4.  When  the  Tender  is  in  possession  at  the  time  of  the  S2ile,  the  want  of 
a  change  of  possession  is  not  mei*ely  evidence  of  fmud,  but  such  a  cir- 
cumstance, per  se,  as  makes  the  ti*ansaction  fraudulent  as  to  creditoi*s  and 
subsequent  bona  fide  purchasers,  the  law  imputing  fmud  to  the  first  pur- 
chaser because  of  his  neglect  to  take  possession.    Ibid.^  219. 

5.  In  determining  what  is  a  sufScient  taking  of  possession  to  protect  the 
purchaser,  the  nature  of  the  property,  and  the  relation  of  the  paities  to  it 
and  to  each  other,  must  be  considered ;  and  the  possession  taken  must  be 
such  as  is  usual  in  such  cases,  and  consistent  with  the  situation  of  the 
goods  in  connection  with  the  business  for  which  they  are  held.  Ibid.^  219. 

6.  When  the  purchaser  of  a  team  of  hoi'ses,  etc.,  arranged  with  the 
vendor  for  the  use  of  the  stable  until  he  should  be  ready  to  move  them, 
and  with  the  keeper,  having  the  key  of  the  stable,  to  continue  in  the  care 
of  them,  but  with  no  change  in  the  visible  possession  of  the  team,  the  sale 
was  fraudulent  as  to  am  execution  creditor  of  the  vendor.    Ibid.^  219. 

GAS  AND  OIL. 
See  Oil-  and  Gas- Well. 

GIFT. 

1.  Where  it  is  apparent  from  the  evidence  that  an  absolute  and  present 
gift  of  non-negotiable  securities,  e.  g.,  shares  of  railroad  stock,  is  in- 
tended, a  gift  of  them,  valid  against  a  volunteer,  may  be  made  by  deliv- 
ery to  the  donee  without  assignment  or  indorsement  in  writing,' and  without 
compliance  with  the  forms  required  by  the  corporation.  Commonwealth 
V.  Crompton,  138. 

(a)  Property,  alleged  to  be  of  the  estate  of  a  decedent,  was  claimed  by 
the  accountant  as  a  gift  from  the  decedent  in  her  lifetime.  Evidence  was 
submitted  that,  at  the  time  of  the  gift,  the  decedent  was  illiterate,  that  the 
accountant  wa.s  her  spiritual  adviser,  and  that  he  aided  her  also  with  his 
advice  and  services  in  the  management  of  her  business : 

2.  The  auditor,  placing  upon  the  accountant  the  burden  of  proof  as  to 
the  validity  of  the  gift,  his  finding  from  sufficient  testimony,  with  the  ap- 
proval of  the  Orphans^  Court,  that  the  gift  was  the  free  and  intelligent  act 
of  the  donor  and  that  it  was  not  effected  by  fraud  or  undue  influence  on 
the  pait  of  the  donee,  will  not  be  disturbed.     Corsoii^s  Estate,  160. 

3.  One  claiming  to  be  the  owner  of  bonds  and  shares  of  stock,  in  the 
possession  of  an  executor  who  has  charged  himself  with  them  in  his  ac- 
count, cannot  assert  title  to  the  secunties  adversely  to  the  estate,  and  seek 
to  recover  them  in  a  proceeding  in  the  Orphans^  Court,  on  exceptions  filed 
to  the  executor's  account.    Ibid,,  160. 

4.  Though  an  executor,  in  filing  an  inventory  of  his  testator's  estate, 
has  included  therein,  as  part  of  the  estate,  a  judgment  standing  in  the 
testator's  name,  he  is  not  estopped  by  the  filing  of  such  inventoiy  from 
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afterward  claiming  to  own  said  Judgment,  by  virtue  of  aa  assignment  of 
it  to  himself.     Stewards  Estate,  175. 

5.  Such  inventory,  however,  is  evidence  from  which,  in  connection  with 
prior  and  subsequent  acts  and  declarations  of  the  executor,  recognizing 
Uie  judgment  as  belonging  to  the  estate,  it  may  be  infen'ed  that  the  as- 
signment, shown  to  have  been  made  without  consideration,  was  not  in- 
tended to  operate  as  a  g^ft    Ibid.,  175. 

6.  Where,  at  the  date  of  a  transfer  of  a  judgment,  alleged  to  be  a  gift 
from  a  father  to  a  son,  confidential  relations  existed  between  them,  and 
the  father  was  then  of  great  age  and  infirm  health,  it  should  clearly  ap- 
pear that  a  gift  was  intended  by  him,  and  that  it  was  his  voluntaiy  and 
intelligent  act.    Ibid,,  175. 

7.  When  the  plaintiff  claimed  property  in  notes  as  a  gift  from  her  de- 
ceased brother,  and  proved  her  possession  of  them  immediately  after  his 
death,  with  evidence  of  acts  and  declarations  of  the  deceased  in  his  life- 
time, and  other  circumstances,  appropriate  to  a  gift  of  them,  as  alleged, 
it  was  eiTor  to  refuse  to  submit  the  question  of  fact  to  the  determination 
of  the  jury.    Jacques  v.  Fourihman,  428. 

"HEIRS." 
See  Wills. 

HEIR  AT  LAW. 

1.  The  interest  of  an  heir  at  law  in  the  land  of  a  decedent  is  not  divested 
by  an  Orphans'  Court  sale  of  the  estate  of  the  decedent  therein  for  the 
payment  of  debts,  until  the  confirmation  of  such  sale  by  the  Orphans' 
Court  and  the  execution  and  delivery  of  a  deed  to  the  Orphans'  Court 
vendee.     Greenough  v.  Small,  132. 

2.  Such  sale  is  the  act  of  the  court  by  the  hand  of  the  decedent's  ad- 
ministrator ;  and,  though  the  purchaser  have  paid  the  purchase  money  and 
taken  possession,  the  sale  being  unconfirmed  and  deed  not  delivered,  the 
heir  at  law  or  his  vendee  may  recover  in  ejectment:  Armstrong's  App.,  68 
Pa.  409;  Demmy's  App.,43  Pa.  169;  Morgan's  App.,  110  Pa.  271.  Ibid,, 
182. 

HIGHWAYS. 
See  Roads. 

HUSBAND  AND  WIFE. 
See  Distribution,  9,  10. 

1.  The  rule  of  law,  applicable  in  a  case  where  a  husband  has  received 
money  which  belonged  to  his  wife,  is  that  the  mere  fact  of  such  reception 
makes  him  her  debtor,  and  no  affirmative  proof  by  the  wife  that  he  received 
it  as  a  loan,  and  not  as  a  gift,  is  required.     Wormlty^s  Estate,  101. 

2.  The  law  presumes  a  loan  from  such  a  receipt  of  money,  and  Uiere- 
fore,  if  it  be  alleged  afterwards,  whether  by  the  husband's  heirs  or  by  his 
creditors,  that  the  money  was  received  as  a  gift  and  not  as  a  loan,  tiie 
burden  is  upon  those  who  make  such  allegation  to  maintain  it  by  proof. 
Ibid.,  101. 
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(a)  The  only  evidence  in  support  of  a  claim  for  money  borrowed,  made 
in  the  Orphans'  Court  by  a  widow  against  her  husband's  estate,  consisted 
of  declarations  of  the  husband  that  he  had  received  her  money.  One  of 
them  was  to  the  effect  that  she  had  given  him  her  money,  but  had  Uiken 
no  note  or  anything  to  show  for  it. 

(6)  Other  declarations  were  to  the  effect  that  he  was  going  to  sell  cer- 
tain property  and  pay  the  claims  of  his  wife  and  other  persons  whom  he 
named ;  that,  if  his  wife  lived  longer  than  he,  she  should  have  her  money ; 
that,  if  he  died  before  her,  he  would  leave  her  plenty  to  live  on,  and 
wanted  her  to  have  the  money  back : 

8.  The  use  of  the  woi-d  "  given ''  by  the  husband,  was  not  sufficient  in 
the  connection  in  which  it  was  used  to  show  that  he  regarded  the  money 
as  a  gift ;  and,  taking  all  his  declarations  together,  they  did  not  so  qualify 
bis  admission  of  the  receipt  of  the  money  as  to  rebut  the  legal  presump- 
tion of  an  indebtedness  to  his  wife  therefor.    Ibid,,  101. 

4.  When  a  wife  has  permitted  her  husband  to  have  the  use  of  her  money, 
without  any  agreement  or  claim  for  the  payment  of  interest  upon  it,  and 
has  herself  indirectly  shared  in  the  benefit  deiived  from  its  use  by  him, 
she  cannot  recover  interest  from  his  estate  except  for  the  period  that  has 
elapsed  after  his  death.    Ibid,,  101, 

INFANT. 

See  Ejectment. 

See  Mechanics'  Liens. 

INJUNCTION. 
See  Street-Railway  Companies. 

1.  On  a  bill  in  equity  filed  by  a  railroad  company  to  enjoin  the  defend- 
ant from  the  erection  of  a  building  within  the  company's  right  of  way,  the 
plaintiff's  title  being  legal  and  disputed  by  the  defendant,  it  is  error  to 
award  a  preliminary  injunction  until  the  disputed  right  shall  be  tried  at 
law.    Delaware  B,  Co,  v.  Coal  Co,,  814. 

(a)  A  contract  between  a  natural-gas  company  and  a  glass-works  com- 
pany provided  that  the  former  should  furnish  gtis  for  fuel  to  the  latter,  for 
a  period  of  three  years,  if  its  wells  were  reasonably  capable  thereof,  sav- 
ing to  other  consumers  a  similar  right  of  supply,  and  to  domestic  consum- 
ers, particularly,  the  first  right  over  manufacturing  companies : 

2.  On  a  bill  filed  by  the  glass  company,  alleging  that  its  works  had 
been  constructed  for  the  use  of  natural  gas  only  as  fuel ;  that  the  gas 
company  had  turned  off  the  supply  of  gas ;  and  that  unless  the  supply 
were  continued  in-eparable  injury  would  ensue,  it  was  not  error  to  refuse 
an  interlocutoiy  decree  in  the  nature  of  a  mandatory  order  upon  the  de- 
fendant to  continue  the  supply.     Thompson  Glass  Co,  v.  Fuel-Oas  Co,,  817. 

INQUISITION. 
See  Judgment. 

INSURANCE,  FIRE. 
1.  A  provision  in  an  insurance  policy  making  actual  payment  of  pre- 
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mium  a  condition  of  its  validity,  may  be  waived  by  the  issuing  agent,  so 
far  as  to  give  time  for  sucli  payment,  notwithHtanding  a  prohibition  in  the 
policy  of  any  waivers  of  conditions  by  agents,  where  the  established 
coui*se  of  dealing  between  all  parties  has  been  for  the  agent  to  extend 
such  credits,  he  becoming  the  accepted  debtor  of  the  company  for  the 
premium,  and  the  assured  becoming  his  debtor  therefor :  Lebanon  Ins. 
Co.  V.  Hoover,  113  Pa.  591.    Long  v.  Insurance  Co.,  335. 

(a)  In  an  action  on  a  fire  policy,  regularly  made  out  and  approved  by 
the  defendant  company,  the  plaintiff  testified  that  the  defendant's  agents 
agreed  to  give  him  thirty  days'  time  for  the  payment  of  the  premium; 
that  he  left  the  policy  with  them  until  it  should  be  paid  for,  and  that 
this  arrangement  was  in  accordance  with  the  previous  course  of  dealing 
between  him  and  them.  The  agents  testified  for  the  defendant  that  the 
plaintiff  objected  to  the  rate,  and  went  away  saying  he  would  consider 
whether  to  take  the  policy. 

(6)  Befoi-e  any  further  communication  between  the  plaintiff  and  the 
agents,  the  property  descnbed  in  the  policy  was  destroyed  by  fire.  After 
the  fire,  but  within  the  period  of  credit  named,  the  plaintiff  sent  to  one  of 
the  agents  a  check  for  the  premium,  which  was  retained  without  objec- 
tion until  said  period  expired.  The  pi-emium  had  been  charged  upon 
the  agents'  books  against  the  plaintiff,  and  they  had  charged  themselves 
with  it  in  their  account  with  the  company.  These  charges  were  allowed 
to  stand  for  eleven  days  after  the  receipt  of  the  check : 

2.  In  view  of  the  previous  dealings  between  the  plaintiff  and  the  agents, 
their  possession  of  the  policy  and  the  non-payment  of  the  premium  there- 
on were  consistent  with  his  allegation  that  a  contract  of  insurance  had 
been  entered  into ;  and  there  was  sufficient  evidence  in  the  plaintiff's  fa- 
vor to  make  it  the  duty  of  the  court  to  submit  to  the  jury  tlie  question 
whether  a  contract  of  insurance  existed  between  the  plaintiff  and  the  de- 
fendant company.    Ibid.,  335. 

3.  An  insurance  agent  who,  testifjring  for  his  principal,  has  denied  that 
the  plaintiff  accepted  an  insurance  policy,  under  an  agreement  that  he 
should  have  time  to  pay  the  premium,  and  who  admittedly  received  from 
the  plaintiff,  after  the  destruction  of  the  property  and  without  objection,  a 
check  for  the  premium,  and  held  it  for  two  weeks,  may  be  asked  on  cross- 
examination  whether,  if  no  fire  had  occurred,  he  would  not  have  insisted 
on  the  payment  of  the  check.     Ibid.,  335. 

4.  When  it  is  proposed  by  the  defendant  to  prove  declarations  by  the 
plaintiff's  son-in-law,  while  engaged  in  the  performance  of  a  certain  act 
in  the  plaintiff's  absence,  it  must  appear,  or  there  must  be  an  offer  to 
show,  that  the  declarant  was  acting  at  the  time  for  the  plaintiff,  or  by  his 
autiiority,  and  the  offer  must  embi-ace  at  least  the  substance  of  the  decla- 
rations, that  the  court  may  judge  of  their  relevancy  and  materiality :  Wil- 
liams V.  Wmiams,  34  Pa.  312.    Ibid.,  835. 

INSURANCE,  LIFE. 
1.  A  contract  of  insurance  is  purely  a  business  adventure,  not  founded 
on  any  philanthropic,  benevolent  or  charitable  principle ;  and  the  design 
and  purpose  of  an  insurance  company,  and  the  dominant  and  characteris- 
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do  feature  of  its  contract,  is  the  granting  of  an  indemnity,  or  security 
against  loss,  for  a  stipulated  considei*ation.  Commonwealth  v.  EquU. 
Benef,  Ass'n,  412. 

2.  But  the  design  of  what  are  known  as  benevolent  societies,  which  arc 
purely  of  a  philanthropic  or  benevolent  character,  is,  not  to  indemnify,  or 
secure  against  loss,  but,  from  the  contributions  of  members,  to  accumu- 
late a  fund  to  be  used  in  their  own  aid  or  relief,  in  the  misfortunes  of 
sickness,  injury  or  death.    Ibid.,  412. 

(a)  An  association,  incorporated  as  a  beneficial  society  under  the  act 
of  April  29,  1874,  P.  L.  78,  being  called  upon  by  quo  warranto  to  show  by 
what  authority  it  exercised  the  franchise  of  making  insurance  contracts, 
the  issue,  joined  upon  a  plea  denying  such  exercise,  was  tried  without  a 
jury  under  the  act  of  April  22,  1874,  P.  L.  109 : 

3.  The  decision  of  the  court,  in  such  case,  not  stating  separately  and 
distinctly  the  findings  of  fact  from  which  the  conclusion  that  the  defendant 
had  engaged  in  the  making  of  insurance  contracts  was  drawn,  as  required 
by  §2  of  said  act  of  1874,  but  referring  to  the  facts  found  in  another 
and  like  cause,  the  judgment  of  ouster  entered  was  reversed.    Ibid.,  412. 

INSURANCE,  LIVESTOCK. 

(a)  In  an  action  against  a  live-stock  insurance  company,  incorporated 
under  the  act  of  May  1,  1876,  P.  L.  53,  a  supplement  to  the  act  of  April  4, 
1873,  P.  L.  20,  the  summons  was  served  u)>on  the  president  of  the  com- 
pany, at  its  principal  ofiice  in  a  county  other  than  that  where  the  suit 
was  brought,  and  by  the  sheriff  of  the  latter  county : 

1.  The  service  being  held  sufficient,  under  the  act  of  April  24,  1857,  P. 
L.  818,  the  defendant  appeared  generally,  and,  on  trial,  the  court  below 
ruled  that  the  insurance  being  upon  a  specific  thing,  the  death  of  the 
horse  insured,  a  notice  of  the  death,  given  a  few  days  thereafter,  made 
subsequent  formal  and  detailed  proofs  unnecessary  unless  requested  by 
the  company.  Judgment  for  the  plaintiff  affirmed.  Beech  v.  Insurance 
Ass'n,  617. 

INTEREST. 

When  a  wife  has  permitted  her  husband  to  have  the  use  of  her  money, 
without  any  agreement  or  claim  for  the  payment  of  interest  upon  it,  and 
has  herself  indirectly  shared  in  the  benefit  derived  from  its  use  by  him, 
she  cannot  recover  interest  from  his  estate  except  for  the  period  that  has 
elapsed  after  his  death.     Wormley^s  Est,,  101. 

INTESTACY. 
See  Wills. 

ISSUE,  DEFINITE  OR  INDEFINITE  P 
1.  The  rule  laid  down  in  Eichelberger  v.  Bamitz,  9  W.  447,  that  the 
words  »•  die  without  issue,"  or  equivalent  expressions  occurring  in  a  de- 
vise, impoit  a  general  and  indefinite  failure  of  issue  and  an  estate-tail  in 
the  first  taker,  has  never  been  shaken  and  is  the  law  of  this  state  at  the 
present  time.    Hackney  v.  Tracy,  53. 
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2.  There  are  eases  in  which,  although  language  somewhat  similar  was 
used,  the  failure  of  issue  contemplated  has  been  held  to  be  a  definite 
one ;  but  in  all  such  cases  tlie  decision  was  conti'olled  bj  particular  rea- 
sons, founded  on  language  of  the  will  indicating  that  sueh  was  the  inten- 
tion of  the  testator.    Ibid,,  63. 

8.  While  the  fact  that  the  devise  over  is  to  a  living  person  by  name, 
has  sometimes  been  held  important,  in  connection  with  other  considera- 
tions, such  fact  is  not  of  itself  sufficient  to  show  that  a  definite  failure  of 
issue  was  intended,  and  to  prevent  the  legal  meaning  of  the  phrase  '*  die 
without  issue  "  from  prevailing.     Ibid.,  68. 

4.  A  testator  devised  land  to  his  daughter  Elizabeth,  *'but  in  case 

Elizabeth  should  die  without  Issue,  then  in  that  case  all  her  interest 

that  she  might  or  could  have  in  the  same  to  descend  to  my  daughter  Mary : " 
Elizabeth  took  an  estate-tail,  enlarged  by  the  act  of  April  27,  1855,  P.  L. 
868,  into  a  fee-simple,  and  the  devise  over  to  Mai*y  was  void.    Ibid.,  53. 

JUDGMENT. 

1.  When  there  is  no  evidence  of  fraud,  misrepresentation,  or  conceal- 
ment on  the  part  of  the  vendor,  the  constructive  notice  which  the  record 
of  a  judgment  lien,  standing  in  the  line  of  the  vendor's  title,  gives  to  the 
vendee,  is  as  effective  as  actual  notice :  Kuhn's  App.,  2  Pa.  264 ;  Stephen's 
App.,  87  Pa.  202.    Boyd  v.  McCullough,  7. 

2.  If  the  purchase  money  due  and  owing  from  a  vendee  by  articles  is 
sufficient  to  satisfy  such  an  encumbrance,  he  may  so  apply  it ;  but  if,  neg- 
lecting so  to  do,  he  suffer  a  sheriff's  sale  of  the  property  to  take  place 
under  the  encumbrance,  he  cannot  complain  of  the  loss  of  what  he  has 
paid  on  the  contract.    Ibid.,  7. 

3.  If,  at  such  a  sheriff^s  sale,  the  equitable  vendee  becomes  the  pur- 
chaser, he  will  remain  liable  on  his  contract  for  the  residue  of  the  pur- 
chase money ;  but  his  liability  to  his  vendor,  after  a  sale  to  a  stranger, 
would  depend  upon  whether  the  purchase  money  in  his  hands,  due  and  un- 
paid, was  sufficient  to  extinguish  the  encumbrance.     Ibid.,  7. 

4.  When  the  encumbrance  is  in  excess  of  the  purchase  money  unpaid, 
the  vendor  must  remove  it  before  he  can  enforce  the  contract  otherwise 
than  by  ejectment ;  and  if,  without  having  tendered  perfonnance  of  the 
conti*act,  he  suffer  his  vendee  to  be  evicted  under  such  encumbrance,  he 
cannot  collect  the  residue  of  the  purchase  money.    Ibid.,  7. 

5.  The  vendee  in  such  case,  however,  cannot  recover  back  what  he  has 
paid  on  the  contract  with  the  record  open  before  him,  if  he  himself  was 
in  default  at  the  time  of  the  sheriff's  sale,  as  no  implication  of  a  promise 
to  re-pay  the  money  could  arise,  except  upon  full  compliance  with  the 
contract.     Ibid.,  7. 

6.  When  the  time  for  payment  of  the  purchase  money  and  for  delivery 
of  the  deed  has  passed  without  perfonnance,  or  tender  thereof,  by  either 
party,  the  time  for  performance  becomes  indefinite,  and  whichever  of  the 
parties  first  desires  to  enforce  the  contract,  he  must  perform  or  offer  to 
perform  his  part  of  it,  as  a  condition  precedent.    Ibid,,  7. 

(a)  The  plaintiff  in  a  judgment  assigned  a  portion  of  it,  entered  satisfao- 
tion  as  to  the  balance,  and  afterward  became  the  owner  of  the  land  bound 
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by  the  lien  thereof.  The  lien  of  the  judgment  having  subsequently  ex- 
pired, he  signed  a  paper  upon  which  judgment  of  revival  was  entered 
against  him  by  the  prothonotary. 

(b)  The  paper  was  a  blank  form  filled  up,  but  it  was  not  signed  by  the 
judgment  defendant,  and,  against  the  latter,  judgment  was  subsequently 
taken  upon  two  nihlls.  Execution  having  issued,  a  rule  was  granted  to 
show  cause  why  the  judgment  against  the  plaintiff  should  not  be  stricken 
off: 

7.  The  judgment  was  a  nullity  in  law  because  not  authorized  by  the 
agreement.    Miller  y.  Miller,  47. 

8.  The  signature  of  the  judgment  plaintiff  to  the  paper  filed  was  con- 
sistent with  an  intention  on  his  part  to  charge  his  land  by  the  revival,  and, 
unexplained,  a  court  exercising  equitable  jurisdiction  might  be  justified 
in  treating  the  execution  of  the  paper  as  having  been  with  that  intent. 
Ibid.,  47. 

9.  But,  an  averment  of  the  petition,  that  *'  there  was  no  intention  on  the 
part  of  the  petitioner  to  confess  a  judgment  against  himself,"  being  un- 
denied  by  the  answer,  the  paper  as  filed  was  insuficient  to  authorize  the 
judgment  to  be  entered  against  the  petitioner,  and  it  was  properly  stricken 
off.    Ibid.,  47. 

(a)  Upon  a  rule  to  open  a  judgment,  the  court  framed  an  issue  to  de- 
termine whether  the  judgment  was  given  in  part  as  an  indemnity  to  the 
plaintiff  against  indorsements  for  the  defendant,  and,  if  so,  to  what  ex- 
tent ;  how  much  the  plaintiff  had  paid  on  such  indorsements,  and  how 
much  she  continued  liable  for  by  reason  thereof. 

(6)  Pending  these  proceedings,  the  plaintiff  issued  a  scire  facias  to  re- 
vive the  lien  of  the  judgment.  Defence  thereto  was  made  upon  the  ground 
that  the  judgtiient  was  held  as  a  collateral  security  for  certain  liabilities 
which  had  been  discharged.  In  the  issue  framed  by  the  court,  the  juiy, 
by  direction  of  the  court,  found  a  verdict  **  for  the  plaintiff:  " 

10.  That  verdict  was  an  adjudication  that  the  plaintiff  was  entitled  to 
recover  at  the  time  it  was  rendered ;  wherefore,  it  was  error  for  the  court, 
on  a  subsequent  tnal  of  the  issue  joined  upon  the  scire  facias,  said  ver- 
dict then  standing  upon  the  record  undisturbed,  to  submit  the  question 
whether  the  liability  of  the  defendant  had  been  discharged  prior  thereto. 
Wilson  V.  Wilson,  269. 

11.  When  the  question  in  issue  is  as  to  the  truth  of  the  defendant's  al- 
legation that  a  judgment  was  given  as  collateral  security  for  certain  lia- 
bilities, previous  declarations  of  the  defendant,  inconsistent  with  such  a 
defence,  are  competent  evidence  against  him,  as  admissions  of  a  paity ; 
they  are  competent,  also,  to  affect  his  credibility,  if  inconsistent  with  his 
testimony  on  the  trial.    Ibid.,  269. 

12.  A  judgment  or  decree  procured  through  the  fraud  and  collusion  of 
the  parties  to  it,  for  the  purpose  of  defrauding  a  third  peraon,  may  be  at- 
tacke(i  by  such  person  in  a  collatei'al  proceeding,  because  he  has  no 
standing  to  appeal  from  it,  or  to  require  that  it  be  vacated  or  reversed. 
Ogle  V.  Baker,  378. 

13.  A  psiity  to  tlie  judgment,  however,  who  alleges  that  it  was  ob- 
tained against  him  by  fraud,  may  assail  it  directly,  by  appeal  from  or 
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motioa  to  open  it,  but  he  cannot  impeach  it  collaterally,  in  an  action  to  re- 
coyer  back  money  collected  by  regular  process  issued  upon  it     Ibid.,  378. 

14.  A  subsisting  judgment,  entered  upon  warrant  of  attorney,  is  no  more 
subject  to  collateral  attack  than  one  obtained  in  open  court;  and  the 
remedy  of  a  defendant  therein,  alleging  that  the  warrant  was  forged, 
and  that,  having  notice,  he  was  prevented  by  fraud  from  defending, 
must  be  by  an  application  to  open.    Ibid,,  378. 

(a)  A  judgment,  in  which  there  was  no  waiver  of  inquisition  or  exemp- 
tion and  no  provision  for  attomey^s  commissions,  was  amicably  revived 
with  such  waivers  and  with  the  addition  of  a  collection  fee,  the  amicable 
scire  facias  correctly  reciting  and  identifying  the  original  judgment : 

15.  The  additions  to  the  original  judgment,  thus  introduced  into  the  revi- 
val, did  not  constitute  sach  a  variance  or  departure  from  it  as  to  render  the 
revival  ineffectual  to  preserve  its  lien,  and  the  rule  laid  down  in  Dietriches 
App.,  107  Pa.  174,  was  inapplicable  to  the  facts.    Early  v.  Zeidtrs,  457. 

16.  Being  regular  in  other  respects,  the  revival  preserved  the  original 
lien ;  but  the  additional  stipulations  introduced  into  the  revival  could  not 
be  enforced  to  the  injury  of  any  existing  lien  creditor,  though  they  were 
enforceable  against  the  defendant  and  creditors  acquiring  liens  subse- 
quently.   Ibid,,  457. 

(a)  A  decree  directing  a  judicial  sale  of  the  franchises,  etc.,  of  a  rail- 
road company  provided:    **Any  purchaser shall  take 

subject  to  all  unpaid  purchase  money  for  any  of  the  lands  or  rights  of  way 
herein  referred  to,  as  well  as  also  all  unpaid  claims  of  landowners  for 
damages  for  property  taken,  injured,  or  destroyed  in  the  construction  of 
the  railroad : " 

17.  A  judgment  against  the  company  whose  franchises  were  thus  sold, 
recovered  before  the  sale,  in  trespass  for  entering  upon  plaintiff's  land  and 
constructing  its  road,  cannot  be  recovered  in  assumpsit  against  the  com- 
pany purchasing  under  said  decree,  especially  when,  after  the  judgment 
and  before  the  sale,  the  plaintiff  had  granted  a  right  of  way  to  the  old 
company.     Campbell  v.  Railway  Co,,  574. 

18.  An  attomey^s  fee  for  collection,  usually  inserted  in  judgment  obli- 
gations, is  in  the  nature  of  a  penalty,  not  liquidated  damages,  and  its  en- 
forcement is  a  matter  within  the  control  of  the  court  in  the  exercise  of  its 
equity  powers :  Daly  v.  Maitland,  88  Pa.  384 ;  Imler  v.  Imler,  94  Pa. 
872.    LiruUey  v.  Boss,  629. 

19.  In  the  absence  of  a  demand  made  for  payment,  before  entering 
judgment  upon  such  an  obligation,  the  necessity  of  resorting  to  the  ser- 
vices of  an  attorney  does  not  appear,  and  the  defendant  should  not  be 
subjected  to  the  payment  of  attomey^s  commissions :  Johnson  v.  Marsh, 
21W.  N.  570.    i6^.,  629. 

20.  This  rule  applies,  although  the  note  was  left  in  the  hands  of  an 
attorney,  and  before  tlie  entry  of  judgment  the  defendant  was  informed 
of  that  fact,  and  that  if  he  desired  to  make  payment  on  the  note  he  should 
call  upon  the  attorney  to  do  so.    Ibid.,  629. ' 

JUDICIAL  SALE. 
See  Orphans'  Court. 
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JURY. 
See  Murder. 
The  140th  section  of  the  act  of  April  14,  1834,  P.  L.  366,  prcseril)ing 
the  method  of  drawing  the  names  of  jurors  from  the  panel  upon  the  trial 
of  causes,  and  the  manner  in  which  challenges  shall  be  nnulc,  applies, 
neither  in  its  original  form,  nor  as  amended  by  the  act  of  June  23,  l»8o, 
P.  L.  138,  to  cases  of  criminal  prosecutions.     Commonweallh  v.  S2n)ik,  205. 

LICENSE. 

(a)  The  vestry  of  St.  Ambrose  church  granted  to  a  subsidiary  church 
organization,  called  *•  The  Guild  of  St.  Ambrose  Church,"  permission 
to  build  "an  addition  to  the  church,  for  their  own  and  parish  uses," 
with  the  proviso  **  that  they  incur  no  debts  for  which  the  vestry  shall  bo 
held  responsible.*' 

(b)  The  purposes  of  the  guild,  as  stated  in  its  constitution,  were  *'  the 
advancement  of  the  interests  of  St.  Ambrose  parish,  and  the  promotion  of 
good  feeling  and  social  intercourse  among  its  members."  The  mem- 
bership of  the  guild  was  not  confined  to  members  of  St.  Ambrose  congre- 
gation, but  its  work  was  under  the  auspices  of  the  chui*ch. 

(c)  Under  the  permission  gi*anted,  the  guild  erected  a  hall  attaejic<l  to 
and  communicating  with  the  church  building,  with  f units  niistMl  by  fairs 
and  excui*sions  managed  by  the  guild,  contributions  of  its  members  and 
tiieir  friends,  and  contributions  from  membei*s  of  the  church,  llie  Sunday 
school,  and  other  church  organizations : 

1.  By  participating  in  the  work  of  raising  the  fund  to  build  the  hall, 
the  guild  did  not  acquire  any  estate  in  or  control  of  it;  the  liall  was 
the  property  of  the  church  corporation  and  subject  to  its  eontrcl,  and 
the  resolution  of  the  vestry  consenting  to  the  erection  of  the  buihiing, 
did  not  confer  upon  the  guild  an  iiTevocable  licensetto  use  it.  Head 
V.  St,  Ambrose  Church,  320. 

2.  Wherefore,  the  guild  having,  after  the  completion  of  the  hall,  as- 
sumed the  powera  of  proprietorship,  and  having  undertaken  to  rent  it  to 
outside  parties  without  the  vestiy's  consent,  and  to  dictate  the  terms  upon 
which  it  should  be  used  for  parish  purposes,  in  defiance  of  the  ehnrch 
authorities,  the  vestry  were  justitied  in  excluding  the  guild  from  it.  Ibid,, 
320. 

LIFE  INSURANCE. 
See  Insurance,  Life. 

MANDATORY  ORDER. 
See  Injunction. 

MARRIED  WOMAN. 

See  Husband  and  Wife. 

See  Mechanics^  Liens. 

MASTER  AND  SERVANT. 
See  Negligence. 
Vol.  cxxxvii — 43 
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MEASURE  OF  DAMAGES. 
See  Damages. 

MECHA]S^ICS'  LIENS. 

(a)  A  mechanics^  lien  against  L.  McG.,  "owner  or  reputed  owner/' 
and  *•  C.  McG.,  her  husband,"  averred  that  the  materials  were  furnished 
with  her  **  knowledge  and  consent, at  her  request  and  the  re- 
quest of  her  said  husband,  for  ^e  improvement  of  her  separate  estate, 

for  and  about  the  erection  and  construction  and  upon  the  credit 

of  the  building,"  etc. 

(6)  It  also  averred  that  she  was  the  owner  of  the  building  and  of  the 
ground  on  which  it  was  erected,  and  that  the  materials  **  so  furnished 
were  actually  applied  to  the  improvement  of  L.  McG.'s  separate  estate, 
and  were  necessary  for  the  use  and  enjoyment  of  her  separate  property : " 

1.  The  said  claim  contained,  either  in  express  terms  or  by  necessary 
implication,  all  the  averments  that  were  essential  to  a  valid  mechanics' 
lien  against  the  estate  of  a  married  woman  ;  and,  therefore,  there  was  no 
error  in  discharging  a  rule  to  show  cause  why  the  lien  should  not  be 
stricken  off:  Einstein  v.  Jamison,  95  Pa.  403.     KcUy  v.  McGehee,  443. 

2.  On  the  trial  of  the  issue  in  a  scire  facias  upon  such  lieu,  while  there 
was  evidence  tending  to  sustain  the  averments  of  the  plaintiff's  claim,  yet, 
there  being  evidence  in  denial  thereof,  it  was  clearly  the  province  of  the 
jury,  and  not  of  the  court,  to  consider  the  testimony  and  determine  the 
facts.     Ibid.,  443. 

(a)  A  mechanic^^  lien  was  filed  against  a  father  and  his  daughter,  the 
title  to  the  lot  being  in  the  name  of  the  daughter,  who  was  an  infant.  A 
scire  facias  thereon  was  served  on  the  father,  but  returned  as  to  the 
daughter  *'  not  served,  as  said  person  was  found  to  be  a  minor  child  of 
the  defendant : "  ^ 

3.  There  was  a  general  appearance  for  both  defendants  by  attorney,  but, 
without  having  a  guardian  ad  litem  appointed  for  the  infant,  judgment 
was  entered  against  both  for  want  of  an  affidavit  of  defence.  In  such 
case,  the  judgment  entered  was  void  as  against  the  daughter.  Brown  v. 
Downing,  569. 

MILL-DAM. 
See  Trespass. 

MISREPRESENTATIONS. 

1.  When  the  vendor  of  timber,  before  entering  into  a  contract  of  sale, 
pointed  out  to  the  vendee  certain  lines  on  the  ground,  representing  that 
they  were  tlie  lines  specified  in  his  title  deeds,  the  representation  being 
material  and  the  sale  being  founded  on  it,  the  fact  that  it  was  honestly 
made  will  not  enable  the  vendor  to  profit  by  it,  if  untrue.  Blygh  v.  Sam- 
son, 368. 

2.  He  who  would  avail  himself  of  his  own  misrepresentation,  even  when 
it  was  unintentional,  is  as  much  open  to  an  imputation  of  fraud,  as  if  its 
falsity  had  been  known  to  him :  Tyson  v.  Passmore,  2  Pa.  122 ;  and  a 
vendor  is  as  much  affected  by  false  representations  made  by  a  third  per- 
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SOD,  acting  for  him  and  in  his  presence,  whether  honestly  or  fraudu- 
lently, as  if  made  by  himself.    Ibid.,  368. 

(a)  A  written  contract,  conveying  standing  timber,  described  it  as  with- 
in certain  lines.  The  parties  were  not  shown  to  have  had  equal  opportu- 
nities of  knowing  the  location  of  the  lines.  The  vendee  testified  that 
the  vendor  assured  him,  before  he  signed  the  contract,  that  they  included 
the  whole  of  certain  specified  timber.  This  allegation  was  denied  by  the 
vendor,  but  corroborated  by  his  subsequent  declarations  testified  to  by 
others : 

3.  The  vendee,  showing  that  one  third  of  the  timber  which,  as  he  alleged, 
was  represented  to  be  included  within  the  lines  of  the  written  description, 
was  in  fact,  as  afterwards  discovered,  outside  those  lines  and  on  land  of 
a  third  person,  made  defence  against  a  proportionate  part  of  the  pur- 
chase money :  The  evidence  was  sufficient  to  authorize  a  verdict  in  accord- 
ance with  his  claim.    Ibid.,  368. 

MORTGAGE. 

1.  Where  a  residuary  legatee,  as  a  purchaser  of  land  of  the  estate,  exe- 
cutes a  mortgage  thereon  to  secure  the  annual  interest  payable  to  a  life- 
tenant,  his  interest  in  the  principal  is  merged  in  his  fee,  and  on  a  judicial 
sale  of  the  land  on  a  subsequent  judgment  his  title  will  pass  discharged 
of  the  mortgage.    DulVs  Estate,  116. 

2.  In  such  case,  on  distribution,  after  the  death  of  the  life-tenant,  the 
mortgage  of  the  legatee,  to  the  extent  of  the  excess  of  the  amount  secured 
by  it  over  his  distributive  share  of  the  estate,  represents  an  indebtedness 
still  subsisting  against  him,  or  against  an  assignee  of  his  share  as  resid- 
uary legatee.     Ibid.,  116. 

(a)  Owning  encumbered  land,  Sweetzer  transferred  it,  by  means  of  a 
sheriflfs  sale,  to  a  creditor,  for  the  purpose  of  enabling  the  latter  to  mort- 
gage it  for  the  payment  of  the  former's  debts,  the  vendee  agreeing  by 
parol  to  hold  the  property  for  &yq  years,  apply  the  rents  and  profits  to 
the  payment  of  such  mortgage,  and  then  to  re-convey : 

3.  The  primary  purpose  of  the  entire  transaction  being  to  efiect  a  loan 
on  Sweetzer's  property  for  his  benefit,  a  mortgage  executed  by  the  sheriff's 
vendee,  in  pursuance  of  the  arrangement,  bound,  not  only  the  term  of 
years  pledged  to  the  mortgagor  by  Sweetzer,  but  also  Sweetzer's  interest 
in  the  land  under  the  parol  defeasance:  Sweetzer's  App.,  71  Pa.  264. 
Sweetzer  v.  Atterbury,  188. 

4.  Whether  the  holder  of  the  mortgage  was  or  was  not  aware  of  the 
agreement  respecting  the  occupancy  of  the  property  and  the  appropriation 
of  the  rents,  the  reception  of  those  rents  by  the  mortgagor  was  not  a  pay- 
ment on  the  mortgage,  the  debt  secured  by  it  being  Sweetzer's  debt,  and 
the  right  of  action  for  failure  to  apply  being  in  him  alone.    Ibid.,  188. 

6.  The  holder  of  the  mortgage  having  brought  a  scire  facias  thereon 
against  the  moitgagor  therein  named,  and  recovered  a  judgment,  without 
making  Sweetzer  a  party,  and  Sweetzer,  who  was  then  in  possession,  hav- 
ing obtained  a  rule  to  open  the  judgment,  which  rule  was  afterwards  dis- 
charged, when  he  allowed  the  property  to  be  sold  by  the  sheriff,  the  sale 
passed  his  title  to  the  purchaser.     Ibid.,  188. 
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6.  The  holder  of  the  mortgage  having  become  the  purchaser  at  the 
foreclosure  sale,  facts,  which  would  have  been  a  defence  to  the  suit  ujion 
the  mortgage,  were  inadmissible  in  ejectment  l>etween  Sweetzer  and  such 
purchaser,  in  behalf  of  the  former,  even  though,  by  collusion  between 
the  latter  and  the  mortgagor,  that  suit  was  kept  from  Sweetzer's  knowl- 
<edge.    Ibid,.  188. 

MUNICIPAL  CORPORATIONS. 

See  BoROCQHS. 

See  Cities. 

See  Set-off. 

MURDER. 

1.  When  no  exceptions  have  been  taken  in  the  Qourt  below,  the  Supreme 
Court  cannot  reverse  a  judgment,  even  in  a  capital  case,  for  errors  com- 
mitted in  the  trial.  In  the  absence  of  exceptions,  nothing  comes  before 
the  court  but  the  bare  record,  such  as  would  come  up  upon  the  common- 
law  certiorari.     CommonweaUh  v.  Ware,  4^6. 

2.  As  the  Supreme  Couii;  can  know  nothing  of  a  tinal  except  as  thus 
disclosed,  it  cannot  review  the  question  whetiier  the  necessaiy  ingi*edi- 
ents  of  murder  in  the  first  degree  were  proved  to  exist,  as  directed  by  §  2, 
act  of  February  15,  1870,  P.  L.  15,  unless  by  proper  exceptions  the  tes- 
timony be  brought  upon  the  record.     Ibid.,  465. 

3.  In  empaneling  a  jury  in  the  Court  of  Oyer  and  Terminer,  the  regu- 
lar practice  is  to  have  the  juror  swoi-n  on  his  voir  dire  prior  to  his  examin- 
ation ;  the  refusal  of  a  request  therefor  by  the  prisoner  would  be  cn*or, 
but  if  the  prisoner  voluntarily  examine  the  juror,  without  his  being 
swom,  the  omission  is  not  error.     Ibid,,  465. 

4.  It  is  not  eiTor  for  tlie  court  to  refuse  a  request  by  the  jury  tliat  the 
testimony  of  one  of  the  witnesses  be  sent  out  to  them,  to  settle  a  disputed 
point  as  to  what  tlie  witness  testified  to ;  the  sending  out  of  a  part  of  the 
testimony  to  the  JU17  room  is  without  precedent,  and  would  be  a  pal- 
pable eiTor.     Ibid.,  465. 

6.  That  a  prisoner,  on  trial  for  murder,  drew  his  pistol  and  fired  the 
fatal  shot  upon  the  sudden  impulse  of  an  attack  upon  him  and  of  blows 
received,  and  in  consequence  of  passion  and  rage  thereby  caused,  is  not 
sufficient  to  reduce  the  ofiVince  to  manslaughter,  unless  in  the  opinion  of 
the  jury  there  was  sufiicient  provocation  for  his  rage.     Ibid.,  465. 

6.  The  law  is  well  settled  that  a  man  may  not  kill  another  in  self- 
defence  if  he  have  other  probable  means  of  escape ;  and  an  instruction 
that  such  a  killing  would  be  justifiable.  **  if  the  jury  also  find  that  the  de- 
fendant under  those  circumstances  had  no  other  probable  means  of  es- 
cape," is  entirely  accurate.    Ibid.,  465. 

(a)  The  testimony  for  the  commonwealth,  in  a  homicide  case,  tended 
to  prove  that  the  prisoner,  while  in  a  bar-room,  drew  his  revolver  and 
fired  two  shots,  each  of  which  took  a  human  life ;  that  he  was  not  engaged 
in  any  tight,  the  only  fight  that  occurred  being  between  two  other  men; 
and  that  he  was  not  struck  or  maltreated  by  any  one: 

7.  This  testimony,  if  believed,  was  sufficient  to  sustain  a  vei*dict  of 
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guilty  of  muixler  in  the  first  degree ;  and,  though  contradicted  by  the  de- 
fendant, it  rendered  the  degree  of  the  offence  a  question  to  be  determined 
by  the  jury,  under  instructions  as  to  what  constitutes  the  different  grades 
of  homicide.    /6ui.,  465. 

NATURAL  GAS. 
See  Oil-  and  Gas-Well. 

NATURAL-GAS  COMPANY. 
See  Injunction. 

NEGLIGENCE. 

1.  In  an  action  against  a  township,  to  recover  damages  for  injuries  re- 
ceived by  the  plaintiff,  in  falling  over  the  abutment  of  a  bridge  unguarded 
by  a  miling,  there  being  submissible  evidence  that  the  township  was 
chargeable  witli  the  cara  of  the  approach  to  the  bridge,  being  a  substi- 
tuted highway  constructed  by  a  railroad  company,  it  was  error  to  with- 
dniw  the  facts  from  the  jury,  and  to  direct  a  verdict  for  the  defendant. 
Dallon  V.  Upper  Tyrone  Tp,,  18. 

2.  The  reasonable  care  which  the  law  exacts  of  all  persons,  in  what- 
ever tliey  do  involving  tlie  risk  of  injury,  requires  travelers  on  the  footways 
of  public  streets  to  look  where  they  are  going;  especially,  when  tliey 
are  about  to  step  upon  the  crossing  of  an  interaecting  street,  where  they 
are  bound  to  expect  the  continuity  if  not  the  level  of  the  pavement  to 
be  broken.    Robb  v.  Connellsville  Bor.,  42. 

3.  A  plaintiff,  suing  for  an  injui-y  received  by  falling  over  the  footway 
of  a  sti-eet  crossing,  mised  six  inches  above  the  level  of  the  footway  upon 
which  she  was  walking,  should  be  nonsuited  for  contributory  negli- 
gence, when  it  appeal's  from  her  own  testimony  that  she  could  have 
seen  the  obstruction  had  she  looked  where  she  was  going,  and  that  her 
fall  resulted  from  a  failure  so  to  look.  /&td.,  42. 

4.  In  an  action  against  a  borough  to  recover  damages  for  injuries  re- 
ceived in  a  fall  from  a  defective  pavement,  the  plaintiff  testifying  that  she 
had  no  knowledge  of  the  existence  of  tlie  defect,  and  there  being  no  direct 
evidence  that  she  had,  it  was  not  error  to  submit  the  question  of  the 
plaintiff's  contributory  negligence  to  the  jury.  Readdy  v.  Shamokin 
Bor.,  92. 

5.  In  an  action  against  a  borough  to  recover  damages  for  injuries  re- 
ceived by  the  plaintiff's  wife  by  falling  upon  a  defective  pavement,  the 
plaintiff  is  entitled  to  recover  for  any  temporary  or  permanent  loss  of  earn- 
ing power  of  the  wife,  and  his  expenses  incurred  for  her  medical  attend- 
ance.    Readdy  v.  Sfuimokin  Bor,,  98. 

6.  Where  there  was  evidence  that  there  was  an  offset  of  from  nine  to 
fifteen  inches  in  depth  in  the  sidewalk,  it  was  proper  to  submit  to  the  jury 
to  find  whether  tlie  sidewalk  was  in  a  dangerous  condition,  so  that  it  was 
negligence  in  the  borough  to  permit  it  to  remain  so.    Und.,  98. 

7.  In  an  action  against  a  township  for  negligence,  it  is  not  error  to 
charge,  upon  submissible  evidence,  that  if  the  juiy  find  that  the  plaintiff, 
driving  a  blind  horse,  negligently  suffered  his  carnage  to  be  drawn  against 
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a  tree  at  the  side  of  the  roadway,  causing  the  hoi*se  to  plunge  over  the 
embankment,  he  cannot  recover.    Long  v.  Milford  Tp.,  122. 

8.  And  it  is  not  error,  in  such  case,  to  charge,  that  **  if  they  were  both 
guilty  of  negligence,  the  plaintiff  could  not  recover.  The  law  does  not 
stop  to  measure  the  degree  of  negligence  on  the  part  of  the  plaintiff." 
Not  only  is  the  instmction  free  from  eiTor,  but  it  is  strictly  accurate. 
Ibid.,  122. 

9.  Where  the  trial  judge,  in  instructing  the  jury,  used  facts  assumed 
but  not  purporting  to  have  been  shown  in  the  testimony,  merely  by  way 
of  illusti-ation  as  to  legal  negligence,  such  use  was  not  error  simply  be 
cause  the  facts  assumed  conformed  to  a  theory  of  the  case  m*ged  by  the 
opposing  paity.     Ibid.,  122. 

(a)  The  plaintiff,  a  coal-handler,  was  injured  while  employed  about  an 
appliance  for  the  storage  of  coal,  dangerous  and  unfamiliar  to  him,  and 
placed  in  the  charge  of  a  fellow-employee  during  the  tempoi'ary  absence  of 
the  regular  foreman,  the  appliance  being  supplied  by  a  contractor  who  was 
to  **  erect  and  operate  it"  at  his  own  expense  : 

10.  The  question  whether  the  temporary  foreman  was  competent  to  man- 
age the  appliance  having  been  fairly  raised  by  the  evidence,  and  the  trial 
judge  having  correctly  stated  who  were  fellow-servants,  error  cannot  be 
assigned  to  the  omission  of  specific  instructions  as  to  the  relation  of  the 
foreman  to  the  plaintiff,  where  no  request  for  them  was  made.  Trainor 
V.  Railroad  Co.,  148. 

11.  And  after  a  trial  on  the  merits,  it  is  too  late  for  the  defendant  then  t6 
object  that  the  question  whether  it  had  placed  a  competent  man  in  charge  of 
the  work  was  not  mised  by  the  pleadings.  Where  pleadings  would  have 
been  amendable  of  course  in  the  court  below,  the  amendment  will  be  con- 
sidered as  having  been  made :  Jones  v.  Freyer,  3  W.  N.  365 ;  Bolton  y.  King, 
105  Pa.  78.     Ibid.,  148. 

12.  The  defendant,  knowing  the  dangerous  nature  of  the  appliance  and 
that  its  servants  were  employed  about  it,  must  have  known  that  their  safe^ 
required  a  competent  person  to  supervise  the  work ;  and,  in  the  absence  of 
evidence  that  the  plaintiff  knew  the  dangerous  character  of  the  appliance, 
the  question  whether  a  competent  man  was  placed  in  charge  of  it  was  for 
the  jury.    Ibid.,  IAS. 

13.  A  master  owes  to  his  servant  the  duty  of  providing  a  reasonably  safe 
place  in  which  to  work,  and  reasonably  safe  appliances  with  which  to  do  the 
work ;  and  the  delegation  of  this  duty  to  an  agent,  or  to  an  independent 
contractor,  will  not  relieve  the  master  from  responsibility  for  an  injury  re- 
sulting from  his  neglect.     Ibid.,  148. 

14.  In  the  absence  of  a  request  for  a  direction  to  find  for  the  defendant, 
on  the  trial  of  an  action  for  personal  injuries,  it  cannot  be  alleged  that  the 
case  should  have  been  taken  from  the  jury,  on  the  ground  of  contributory 
negligence,  and  that  the  injury  was  received  under  a  risk  apparent  and  as- 
sumed by  the  plaintiff'  as  incident  to  his  employment.  BenUey  v.  Cranmer, 
244. 

15.  A  passenger's  consent  to  the  reasonable  regulations  of  a  railroad  com- 
pany, in  regard  to  entenng  and  leaving  its  trains,  is  implied;  and  for  an 
injury  which  results  to  him  from  liis  \  oluiitiiry  disregard  thei*eof,  the  corn- 


Digitized  by  LjOOQIC 


INDEX.  679 

pany  is  not  liable :  Sullivan  v.  Railroad  Co.,  30  Pa.  234 ;  Fenna.  R.  Co.  v. 
Zebo,  33  Pa.  318 ;  8.  c,  37  Pa.  420.    Drake  v.  Penna.  R,  Co,,  352. 

16.  When  a  passenger  knows  that  on  one  side  of  the  track  no  platform 
or  place  for  alighting  from  trains  has  been  provided,  and  that  there  is  a  safe 
and  convenient  platform,  upon  the  other  side,  for  the  use  of  passengers  in 
entering  and  leaving  trains,  such  knowledge  is  notice  of  a  rule  of  the  com- 
pany that  passengers  shall  get  on  and  off  trains  at  said  platform.    Ibid,^  352. 

17.  When  a  railroad  company  has  provided  safe  and  convenient  means 
of  ingress  and  egress  to  and  from  its  trains,  upon  one  side  of  its  track, 
it  has  in  this  particular  discharged  its  whole  duty  to  passengers,  and  it  is 
not  bound  to  anticipate  that,  in  disregard  of  its  reasonable  and  known  reg- 
ulations, they  will  alight  upon  the  opposite  side.    Ibid.,  352. 

18.  Wherefore,  a  passenger,  who,  with  notice  of  a  regulation  requiring 
him  to  alight  from  his  train  upon  the  south  side  of  the  track,  voluntarily 
alights  upon  the  north  side,  and,  in  alighting,  is  injured  by  falling  into  an 
unguarded  excavation  made  by  the  railroad  company,  cannot  recover  dam- 
ages from  the  company  for  his  injuries.    Ibid.,  352. 

19.  The  fact  that  the  company  has  permitted  peraons  residing  north  of  its 
road  to  cross  its  right  of  way  and  track  on  foot,  at  different  points  in  the 
vicinity  of  its  station  building,  in  going  between  different  parts  of  the  town, 
is  not  a  waiver  of  its  regulations  affecting  its  passengers,  nor  a  permission 
to  them  to  alight  on  the  north  side.    Ibid.,  352. 

20.  Evidence  that  occasionally  a  passenger  would  get  off  on  the  north 
side  of  the  company^s  trains,  cannot  affect  the  rights  and  duties  of  the  pas- 
senger, when  it  is  not  shown  that  the  railroad  company  consented  to  or  had 
knowledge  of  such  practice,  nor  is  such  testimony  admissible :  Penna. 
R.  Co.  V.  Zebe.  37  Pa.  420.    Ibid.,  352. 

21.  Where  there  is  no  structural  defect  in  a  sidewalk,  a  municipal  corpo- 
ration is  not  liable  for  an  injury  occurring  by  reason  of  its  unsafe  condition 
at  the  time,  unless  it  had  express  notice  of  the  defective  condition,  or  the 
same  was  so  notorious  as  to  be  evident  to  all  persons  passing.  Bums  v. 
Bradford  City,  361. 

22.  If  a  defective  condition  be  such  that  it  is  discovered  by  only  one  out 
of  very  many  persons  who  pass  by  it,  in  the  ordinary  pursuit  of  business 
or  pleasure,  it  cannot  be  said  to  be  notorious,  or  to  be  such  a  defect  as  that 
tbe  municipality  is  chai'geable  with  constructive  notice  of  its  existence. 
Ibid.,  361. 

(a)  A  plaintiff,  injured  by  falling  on  a  plank  sidewalk  four  feet  in  width, 
testified  that  one  side  of  it  was  lifted  up,  at  the  time  of  her  fall,  so  as  to  be 
a  foot  higher  than  the  other  side.  One  witness,  in  her  behalf,  testified  that 
she  saw  it  two  or  three  weeks  before,  and  that  it  was  then  in  the  same  con- 
dition. 

(6)  No  other  witness  testified  that  the  walk  was  out  of  order  prior  to  the 
accident.  The  plaintiff  herself  had  passed  over  it  just  before,  and  had  seen 
nothing  wrong  with  it.  A  witness  in  her  behalf,  who  came  to  her  assist- 
ance, when  injured,  testified  that  there  was  nothing  to  call  his  attention  to 
it  as  dangerous : 

23.  There  being  no  evidence  of  any  structural  defect  in  the  walk,  the  evi- 
dence in  the  case  was  insufficient  to  charge  the  city  with  constructive  no- 
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tico  (hat  the  wiilk  was  out  of  order,  and,  as  there  was  no  e^denoe  of  actual 
notioo,  il  was  error  to  submit  the  question  of  liability  to  the  jury.    Ibid.,  361. 

NON-NEGOTIABLE  SECURITIES. 
See  Shabes  of  Stock. 

NONSUIT,  (X)MPULSORY. 
A  peremptory  nonsuit  is  in  the  nature  of  a  judgment  for  the  defendant 
on  domuiTer  to  evidence ;  and,  if  there  is  any  evidence,  more  than  a  mere 
scintilla,  which  would  justify  an  inference  of  the  disputed  fact  upon  which 
tlie  plaintiflTs  right  to  recover  depends,  it  must  be  submitted  to  the  jury : 
Hill  V.  Trust  Co.,  108  Pa.  1.    Jacques  v.  FourUtman,  428. 

NOTES  AND  BILLS. 
A  note  given  by  a  widow  for  the  payment  of  a  debt  due  from  her  de- 
ccised  husband's  estate,  which  estate  is  insolvent,  is  void  in  law  without  a 
new  consideration ;  and  such  consideration  will  not  be  raised  by  an  agree- 
ment on  the  pait  of  the  creditor  that  the  note  will  be  renewed  from  time 
to  time  after  matunty :  Leonard  v.  Duffin,  94  Pa.  218 ;  Bentloy  v.  Lamb, 
112  Pa.  480,  distinguished.    Paxson  v.  Nields,  385. 

NOTICE. 
When  there  is  no  evidence  of  fraud,  misrepresentation,  or  conceal- 
ment on  the  part  of  the  vendor,  the  constructive  notice  which  the  record 
of  :i  judgment  lien,  standing  in  the  line  of  the  vendor^s  title,  g^ves  to  the 
vendee,  is  as  effective  as  actual  notice :  Kuhn's  App.,  2  Pa.  264 ;  Stephen's 
App.,  87  Pa.  202.    Boyd  v.  McCuUough,  7. 

OBSTRUCTION  OF  HIGHWAYS. 
Where  one  is  indicted  for  obstinicting  a  long-used  public  highway,  by 
the  erection  of  a  private  wall  upon  what  he  claims  to  be  his  property  line, 
tlie  question  as  to  his  defence  is,  not  whether  his  wall  is  within  the  lines 
of  the  highway  as  originally  laid  out,  repoited  and  confirmed,  but  whether 
it  is  witliin  its  lines  as  maintained  by  the  supervisors  and  used  by  the  pub- 
lic.    CommonweaUh  v.  Marshall,  170. 

OIL-  AND  GAS-WELL. 
When  three  persons  agi'ce  tliat  each  shall  drill  an  oil-well  on  his  own 
land  at  his  own  expense,  but  that  all  shall  share  equally  in  the  production, 
one  of  them,  who  drills  on  his  own  land  an  unproductive  well,  may  not 
recover  fmm  another,  who  drills  no  well,  damages  to  be  measured  by  one 
tliird  of  the  money  expended  in  the  experiment.    HtUchitison  v.  Snyder,  1. 

ORDINANCES. 

See  Cities. 

See  Street-railway  Companies. 
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ORPHANS'  COURT. 

See  Conversion. 

See  Decedents'  Estates. 

See  Distribution. 

1.  The  interest  of  an  heir  at  law  in  the  land  of  a  decedent  is  not  divested 
by  an  Oiphans'  Court  sale  of  the  estate  of  the  decedent  therein  for  the  pay- 
ment of  debts,  until  the  confirmation  of  such  sale  by  the  Orphans'  Couit 
and  the  execution  and  delivery  of  a  deed  to  the  Orphans'  Court  vendee. 
Qreenough  v.  SmM,  132. 

2.  Such  sale  is  the  act  of  the  court  by  the  hand  of  the  decedent's  admin- 
istrator ;  and,  though  the  purchaser  have  paid  the  purchase  money  and 
taken  i>ossession,  tiie  sale  being  unconfirmed  and  deed  not  delivered,  the 
heir  at  law  or  his  vendee  may  recover  in  ejectment :  Armstrong's  App., 
68  Pa.  409;  Demmy's  App.,  43  Pa.  169;  Morgan's  App.,  110  Pa.  271. 
/6ttf.,  132. 

.  3.  When  an  accountant  in  the  Orphans'  Court  is  called  for  cross- 
examination  by  an  exceptant  seeking  a  surcharge,  and  is  examined  as  to 
matters  occuning  before  the  death  of  his  decedent,  he  thereby  becomes  a 
competent  witness,  in  his  own  behalf,  as  to  relevant  matters  occuning  be- 
fore or  after  the  decedent's  death :  §  7,  act  of  May  23,  1887,  P.  L.  160. 
Corson's  Estate,  160. 

(a)  Property,  alleged  to  be  of  the  estate  of  a  decedent,  was  claimed  by 
the  lu^ountaut  as  a  gift  from  the  decedent  in  her  lifetime.  Evidence  was 
submitted  that,  at  the  time  of  the  gift,  the  decedent  was  illiterate,  that  the 
accountant  was  her  spiiitual  adviser,  and  that  hd'  aided  her  also  with  his 
advice  and  services  in  the  management  of  her  business : 

4.  The  auditor,  placing  upon  the  accountant  the  burden  of  proof  as  to 
the  validity  of  the  gift,  his  finding  from  sufficient  testimony,  with  the  a|>- 
proval  of  the  Orphans'  Court,  that  the  gift  was  the  free  and  intelligent  act 
of  the  donor  and  that  it  was  not  efiected  by  fraud  or  undue  influence  on 
tlie  part  of  the  donee,  will  not  be  disturbed.    Ibid.,  160. 

5.  One  claiming  to  be  the  owner  of  bonds  and  shares  of  stock,  in  the 
possession  of  an  executor  who  has  charged  himself  with  them  in  his  ac- 
count, cannot  assert  title  to  the  secudties  advei*sely  to  the  estate,  and  seek 
to  recover  them  in  a  proceeding  in  the  Orphans'  Court,  on  exceptions  filed 
to  the  executor's  account.    Ibid.,  160. 

(a)  Exceptions  were  filed  to  the  confirmation  of  an  Orphans'  Court 
sale  for  the  payment  of  a  decedent's  debts,  on  the  ground  that  the  sale 
was  made  in  undue  haste,  when  it  was  known  that  the  exceptant  would 
bid  more  than  the  bid  accepted,  and  would  be  present  in  a  few  moments 
for  that  purpose : 

6.  Tlie  exceptant,  alleging  that  he  was  a  creditor  interested,  but  not 
stating  the  chai*acter  of  his  claim  and  not  alleging  collusion  between 
ilic  aihuinistrjitor  and  the  purchaser,  and  the  evidence  showing  that  the 
sale  was  made  at  the  time  and  place  adveitised,  a  decree  confiiming  the 
^alc  was  allirmcd  by  a  divided  court.    Bazlelfs  Estate,  bS7, 

PAROL  EVIDENCE  TO  VARY  WRITING. 
1 .  Except  as  to  negotiable  paper  in  the  hands  of  innocent  parties,  parol 
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ovidonce, — here  the  testimony  of  a  grantor,  corroborated  by  three  others, 
— may  be  admitted  to  contradict,  vary,  or  even  avoid  a  written  instrument, 
where  it  shows  clearly  that  but  for  oral  stipulations,  made  at  the  time, 
the  instrument  would  not  have  been  executed.     Wanner  v.  Landis,  61. 

2.  In  this  case,  it  did  not  appear  that  the  court  was  asked  to  withdraw 
the  case  from  the  jury,  or  to  instruct  them  that  the  evidence  adduced  was 
insufficient  to  justify  a  verdict  in  favor  of  the  plaintiff;  but,  by  common 
consent,  the  case  was  regarded  as  involving  questions  of  fact  to  be  sub- 
mitted to  the  jury :  Per  Mr.  Justice  Sterkbtt.    Ibid.,  61. 

PARTNEEISHIP. 

1.  A  decree,  upon  a  bill  for  a  settlement  of  partnership  accounts  ad- 
judicating the  fact  of  partnership,  and  ordering  that  the  defendant  render 
an  account  before  a  master  of  all  his  partnership  transactions  with  the 
plaintiff,  is  interlocutory  only,  and  no  appeal  will  lie  therefrom  until  a 
final  decree  upon  the  accounting.    Kelier  v.  Stoariz,  65. 

2.  An  agreement  by  two  persons  to  contribute  equally  to  a  common 
fund  to  be  used  by  a  third  person  in  speculating  in  stocks  for  their  joint 
benefit,  does  not  make  them  technical  partners  inter  sese,  where  there 
was  no  arrangement  between  them  that  they  should  assume  that  relation. 
Per  Mr.  Justice  Green.     Ibid.,  66. 

3.  If  two  persons,  joined  in  a  stock  speculation,  agree,  with  no  unsetded 
accounts  between  them,  that  one  may  sell  his  half  of  the  stock  at  his  dis- 
cretion, and  in  pursuance  thereof  the  latter  proceeds  to  sell  his  share,  while 
the  other  holds  his  for  a  rise,  neither  is  liable  to  an  aoooont  to  tiie  other 
thereafter  as  in  a  partnership.    Ibid.^  65. 

4.  To  render  such  an  agreement  effective,  it  is  not  essential  that  stock 
held  by  the  broker  of  the  parties,  as  seciuity  for  advances  made  for  its 
purchase,  be  at  once  withdrawn  and  divided ;  nor  will  tiie  fact,  that  the 
broker  continues  to  keep  on  his  books  an  account  against  the  parties  as 
partners,  be  evidence  that  the  association  continues  as  between  themselves. 
Ibid.,  65. 

5.  As  between  the  partners  themselves,  land  held  and  treated  by  a  firm 
as  partnership  property,  especially  if  purchased  and  paid  for  with  partner- 
ship money,  is  to  be  regarded  as  paitnership  assets,  notwithstanding  it  was 
conveyed  to  the  grantees  as  tenants  in  common :  Warriner  v.  Mitchell,  128 
Pa.  153.     Collner  v.  Greig,  606. 

6.  A  sale  by  one  partner,  with  the  assent  of  the  others,  of  all  the  interest 
of  the  former  in  the  firm  and  its  assets,  to  a  third  person,  the  purchaser  to 
take  the  seller^s  place  and  interest  in  the  firm,  will  pass  the  seller^s  interest 
in  the  firm's  assets,  including  the  real  estate.    Ibid.,  606. 

7.  A  subsequent  conveyance  by  the  outgoing  partner  of  his  interest  in 
the  real  estate,  without  consideration,  will  give  to  the  grantee  no  higher 
right  than  the  grantor  had,  and  will  pass  to  him  no  interest  in  the  land  re- 
coverable in  ejectment  against  the  prior  purchaser.    Ibid.,  606. 

PERSONALTY,  OR  REALTY? 
See  Conversion. 
See  Partnership. 
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POINTS  FOR  INSTRUCTION. 

See  Practice,  2,  3. 

See  Question  Reserved. 

POWER  OF  ATTORNEY. 

(a)  A  coparcener  of  land,  in  process  of  partition,  executed  a  power  of 
attorney  authorizing  his  sister  to  take  possession  of  his  real  estate,  to  lease, 
and  to  sell  and  convey  the  same,  and  transmitted  it  by  a  letter  to  her  saying : 
**  I  want  you  to  collect  the  money  that  is  coming  to  me  from  the  land  that 
Is  now  to  be  sold,  and  keep  the  $250  and  the  interest  on  it  that  I  borrowed 
of  you : " 

1.  In  such  case,  the  power  of  attorney  and  letter  operated  as  an  equita- 
ble assignment  to  the  sister  of  so  much  of  the  brother^s  interest  in  the  es- 
tate as  would  be  sufficient  to  pay  the  indebtedness  specified  in  the  letter,  and 
the  sister  to  that  extent  acquired  a  vested  right  in  such  interest,  which 
was  not  divested  by  the  death  of  the  brother  after  the  execution  of  the  power 
of  attorney.    Keys^s  Estate^  565. 

PRACTICE. 

See  Afwdavit  of  Defence. 

See  Court  and  Jury,  Province  of. 

See  Criminal  Procedure. 

See  Escheat. 

See  Judgment. 

See  Murder. 

See  Nonsuit,  Compulsory. 

See  Question  Reserved. 

See  Statement  of  Claim. 

See  Summons. 

In  Equity,  see  Equity,  Practice. 

In  Orphans'  Court,  see  Orphans'  Court. 

In  Supreme  Court,  see  Supreme  Court. 

1.  Where  an  offer  of  evidence  embraces  several  distinct  items  ar«d  any 
one  of  them  is  incompetent,  it  is  not  error  for  the  court  to  reject  the  whole 
offer ;  the  trial  judge  may  sepai-ate  the  wheat  from  the  chaff,  but  he  is  not 
bound  to  do  so.     Oreenough  v.  Small,  128. 

2.  Where  points  presented  for  instruction  are  affirmed  by  the  trial  judge, 
with  an  explanation  of  the  meaning  of  certain  words  used  in  them,  as  ap- 
plicable to  the  case,  and  the  accuracy  of  the  explanation  is  not  called  in 
question,  it  cannot  be  alleged  as  error  that  the  points  should  have  been  af- 
firmed without  qualification.    Bentley  v.  Cranmer,  244. 

3.  In  the  absence  of  a  request  for  a  direction  to  find  for  the  defendant, 
on  the  trial  of  an  action  for  personal  injuries,  it  cannot  be  alleged  that  the 
case  should  have  been  taken  from  the  jury,  on  the  ground  of  contributory 
negligence  and  that  the  injury  was  received  under  a  risk  apparent  and  as- 
sumed by  the  plaintiff  as  incident  to  his  employment.     Ibid.,  244. 
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4.  Tho  140th  section  of  the  act  of  April  14,  1834,  P.  L.  866,  prescribing 
tJic  niothfKl  of  drawing  tlie  names  of  jurors  fi*om  the  panel  upon  the  tiiiil 
of  causes,  and  the  manner  in  which  challenges  shall  be  made,  applies,  ncitlicr 
in  its  original  form,  nor  as  amended  by  the  act  of  June  23, 1885,  P.  L.  138, 
to  eases  of  criminal  prosecutions.     CammonweaUh  v.  Spink,  255. 

(a)  An  association,  incoi*porated  as  a  beneficial  society  under  the  act  of 
AiJril  29,  1874,  P.  L.  73,  being  called  upon  by  quo  waiTanto  to  show  by 
what  authority  it  exercised  the  fmnchise  of  making  insurance  contracts, 
the  issue,  joined  upon  a  plea  denying  such  exercise,  was  tried  without  a 
jury  under  the  act  of  April  22,  1874,  P.  L.  109 : 

5.  The  decision  of  the  court,  in  such  case,  not  stating  separately  and  dis- 
tinctly the  findings  of  fact  from  which  the  conclusion  that  the  defendant 
had  eng:iged  in  the  making  of  insurance  contracts  was  drawn,  as  required 
by  §  2  of  said  act  of  1874,  but  referring  to  the  facts  found  in  another  and 
like  cause,  the  judgment  of  ouster  entered  was  reversed.  Commonwealth 
V.  EquU,  Benef.  Ass'n,  412 

PURCHASE  MONEY. 
See  Vendor  akd  Vekdrb. 

QUESTION  RESERVED. 
"VSniero  a  point  presented  for  instruction  is  reserved  as  a  question  of  law, 
witliout  exception  taken  in  the  court  below,  a  specification  alleging  error 
in  entering  judgment  for  the  defendant  non  obstante  veredicto,  on  the  ques- 
tion reseiTed,  cannot  be  considered.    FuUon  v.  Peters^  613. 

RAILROADS. 

1.  A  passenger^s  consent  to  the  reasonable  regulations  of  a  railroad 
company,  in  regard  to  entering  and  leaving  its  trains,  is  implied ;  and  for 
an  injury  which  results  to  him  from  his  voluntary  disregard  thereof,  the 
company  is  not  liable:  Sullivan  v.  Railroad  Co.,  30  Pa.  234;  Penna.  R. 
Co.  v.  Zebe,  33  Pa.  318 ;  8.  c,  37  Pa.  420.    Drake  v.  Ptnna.  R,  Co.,  352. 

2.  When  a  passenger  knows  that  on  one  side  of  tho  track  no  platform 
or  place  fur  alighting  from  trains  has  been  provided,  and  that  there  is  a 
safe  and  convenient  platform,  upon  the  other  side,  for  the  use  of  passen- 
gers in  entering  and  leaving  trains,  such  knowledge  is  notice  of  a  rule  of 
the  company  tliat  passcngei*s  shall  get  on  and  off  trains  at  said  platform. 
Ibul,  352. 

3.  AVhen  a  railroad  company  has  provided  safe  and  convenient  means 
of  ingress  and  egress  to  and  from  its  trains,  upon  one  side  of  its  track, 
it  has  in  this  particular  discharged  its  whole  duty  to  passengers,  and  it  is 
not  bound  to  anticipate  that,  in  disregard  of  its  reasonable  and  known 
regulations,  they  will  alight  upon  the  opposite  side.    Ibid,,  352. 

4.  Wherefore,  a  passenger,  who,  with  notice  of  a  regulation  requiring 
him  to  alight  from  his  tmin  upon  the  south  side  of  the  track,  voluntarily 
alights  upon  the  noith  side,  and,  in  alighting,  is  injui*ed  by  falling  into 
an  unguarded  excavation  made  by  tJie  railroad  company,  cannot  recover 
damages  from  the  company  for  his  injuries.    Ibid,,  352. 
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6.  The  fact  that  tlie  company  has  permitted  peraons  I'esiding  north  of 
its  road  to  cross  its  right  of  way  and  track  on  foot,  at  different  points  in 
the  vicinity  of  its  station  building,  in  going  between  different  parts  of  tlie 
town,  is  not  a  waiver  of  its  regulations  affecting  its  passengers,  nor  a 
permission  to  them  to  alight  on  the  noith  side.    Ibid,,  352. 

6.  Evidence  tliat  occasionally  a  passenger  would  get  off  on  the  north 
side  of  the  company^s  trtiins,  cannot  affect  the  rights  and  duties  of  the 
passenger,  when  it  is  not  shown  that  the  railroad  company  consented  to 
or  had  knowledge  of  such  practice ;  nor  is  such  testimony  admissible : 
Penna.  R.  Ck).  v.  Zebe,  37  Pa.  420.    Ibid.,  352. 

7.  When  a  mil  road  company  entera  upon  land  to  construct  its  road, 
without  acquiiing  the  land  under  the  right  of  eminent  domain,  but  relying 
upon  the  gi-ant  of  the  right  of  way  fi'om  an  alleged  owner,  a  subsequent 
grantee  of  tlie  real  owner  may  afterwards  maintiun  ejectment  against 
tlie  company.  The  action  is  not  personal  to  one  who  owned  the  land 
when  it  was  so  taken.    Richards  v.  Railroad  Co.,  524. 

8.  If  the  agent  of  the  company,  at  the  time  he  procured  the  grant  for 
the  light  of  way,  knew  that  another  than  the  grantor  had  title  to  the  land, 
the  real  owner,  though  by  his  woi*ds  or  silence  he  may  have  encouraged 
tlie  execution  of  the  gi*ant  and  allowed  the  company  to  construct  and 
operate  its  road  foryears  without  objection,  is  not  estopped  from  subse- 
quently asserting  title.     Ibid.,  524. 

9.  Where,  in  such  case,  the  real  owner  subsequently  brings  ejectment 
against  tlie  railroad  company  for  the  land  occupied,  and  there  is  submis- 
siblo  evidence  that  the  company^s  agent  had  knowledge  of  the  plaintiff^s 
title  when  he  procured  the  grant  of  the  right  of  way,  binding  instruc- 
tions to  find  for  the  defendant  would  be  error.    Ibid.,  524. 

10.  Upon  recovery  by  the  plaintiff,  in  such  action,  and  the  subse- 
quent affirmance  of  the  judgment,  the  Supreme  Court  will  order  the  execu- 
tion thereof  to  be  stayed  for  a  sufficient  time  to  enable  the  railroad  company 
to  condemn  the  light  of  way  under  its  power  of  eminent  domain.  Ibid., 
524. 

(a)  A  decree  directing  a  judicial  sale  of  the  franchises,  etc.,  of  a  rail- 
road company  provided :  ••  Any  purchaser shall  take 

subject  to  all  unpaid  purchase  money  for  any  of  the  lands  or  rights  of  way 
herein  referred  to,  as  well  as  also  all  unpaid  claims  of  landowners  for 
damages  for  property  taken,  injured,  or  destroyed  in  the  construction  of 
the  i-ailroad : " 

11.  A  judgment  against  the  company  whose  franchises  were  thus  sold, 
recovered  before  the  sale,  in  trespass  for  entering  upon  plaintiff's  land 
and  constructing  its  road,  cannot  be  recovered  in  assumpsit  against  the 
company  purchasing  under  said  decree,  especially  when,  after  the  judg- 
ment and  before  the  sale,  the  plaintiff  had  granted  a  right  of  way  to  the 
old  company.     Campbell  v.  Railway  Co.,  574. 

REAL  ESTATE. 

See  Orphans*  Codbt. 

See  Vendor  and  Vender. 
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REALTY,  OR  PERSONALTY  P 
See  Conversion. 
See  Pabtnership. 

RESCISSION. 

See  Contract. 

See  Ejectment,  1. 

1.  A  contract,  entered  into  with  a  mutual  mistake  as  to  an  essential  fact 
which  formed  the  inducement  to  it,  may  be  rescinded  on  discovery  of 
the  mistake,  if  the  pai'ties  can  be  placed  in  their  former  positions  with 
reference  to  the  subject  matter  of  the  agreement.    Bly(,h  v.  Samson,  368. 

2.  If,  however,  by  reason  of  sometliing  done  under  the  contract  before 
the  mistake  was  discovered,  it  is  impossible  to  restore  the  status  quo,  the 
injured  party  may  have  compensation  in  damages,  as  an  equitable  de- 
fence to  an  action  on  the  contract,  or  to  be  recovered  in  a  suit  for  them. 
2Wd.,  368. 

RESULTING  TRUST. 

See  Ejectment. 

See  Trust  ex  Maleficio. 

(a)  On  the  distribution  of  the  insolvent  estate  of  a  decedent,  his  widow, 
alleging  that  her  separate  estate  had  supplied  a  part  of  the  purchase 
money,  when,  forty  years  before,  her  husband  purchased  from  her  father 
real  estate  the  proceeds  of  the  sale  of  which  were  in  the  fund  for  distri- 
bution, made  claim  to  a  proportionate  share  of  such  proceeds,  under  a 
trust  resulting  in  her  favor : 

1.  Her  claim  being  asserted  for  the  first  time  after  so  long  a  delay,  and 
supported  only  by  a  charge  of  cash  against  her  on  her  father^s  books, 
indefinite  as  to  date,  and  by  evidence  of  declarations  made  by  her  father 
and  husband,  but  not  at  the  time  of  the  conveyance  and  part  of  the  res 
gestss,  the  evidence  was  insufficient  to  establish  the  trust  asserted,  and 
the  claim  was  disallowed.     Young's  Estate,  433. 

REVrVTAL  OF  JUDGMENT. 
See  Judgment. 

RIGHT  OF  WAY. 
See  Railroads.  7-10. 

ROADS. 
AVhere  one  is  indicted  for  obstructing  a  long-used  public  highway,  by 
the  erection  of  a  private  wall  upon  what  he  claims  to  be  his  property  line, 
the  question  as  to  his  defence  is,  not  whether  his  wall  is  within  the  lines 
of  the  highway  as  originally  laid  out,  reported  and  confirmed,  but  whether 
it  is  within  its  lines  as  maintained  by  the  supervisors  and  used  by  the 
public.     Commonwcallh  v.  Marshall,  170. 
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SALES. 

See  Orphans'  Court. 

See  Warranty  of  Quality. 

Of  Realty,  see  Vendor  and  Vendee. 

1.  While,  as  a  general  rule,  the  transfer  of  property,  on  the  sale  of  a 
chattel,  is  effected  by  the  transfer  of  the  chattel  itself  to  the  possession  of 
the  purchaser,  yet  the  parties  may  modify  it  within  certain  limits  by  their 
contracts,  and  may  make  such  terras  and  conditions  as  are  convenient  to 
them.     Stephens  v.  Qifford,  219. 

2.  But,  when  such  terms  and  conditions  are  prejudicial  to  others  and, 
by  giving  to  the  vendor  a  deceptive  appearance  of  ownership  and  a  false 
credit,  are  calculated  to  mislead  the  public,  they  will  be  held  to  be  void 
as  to  those  who  must  otherwise  be  injuriously  affected  by  them.    Ibid, ,  219. 

8.  When,  therefore,  the  owner  of  goods  sells  them  to  A,  without  delivery 
of  possession,  and  afterwards  sells  them  to  B,  an  innocent  purchaser,  who 
takes  possession,  the  title  of  A  is  gone,  and  it  is  of  no  consequence  that  A 
acted  in  good  faith  and  paid  a  fair  piice,  and  that  his  reasons  for  not  tak- 
ing possession  arose  from  his  confidence  in  the  vendor.    Ibid.^  219. 

4.  When  the  vendor  is  in  possession  at  the  time  of  the  sale,  the  want  of 
a  change  of  possession  is  not  merely  evidence  of  fraud,  but  such  a  circum- 
stance, per  se,  as  makes  the  tmnsaction  fraudulent  as  to  creditors  and 
subsequent  bona  fide  purchasers,  the  law  imputing  fraud  to  the  first  pur- 
chaser because  of  his  neglect  to  take  possession.    Ibid.y  219. 

5.  In  determining  what  is  a  sufficient  taking  of  possession  to  protect  the 
purchaser,  the  nature  of  the  property,  and  the  relation  of  the  parties  to  it 
and  to  each  other,  must  be  considered ;  and  the  possession  taken  must  be 
such  as  is  usual  in  such  cases,  and  consistent  with  the  situation  of  the 
goods  in  connection  with  the  business  for  which  they  are  held.     76trf.,  219. 

6.  When  the  purchaser  of  a  team  of  horses,  etc.,  arranged  with  the  ven- 
dor for  the  use  of  the  stable  until  he  should  be  ready  to  move  them,  and 
with  the  keeper,  having  the  key  of  the  stable,  to  continue  in  the  care  of 
them,  but  with  no  change  in  the  visible  possession  of  the  team,  the  sale 
was  fraudulent  as  to  an  execution  creditor  of  the  vendor.    Ibid.,  219. 

(a)  On  August  3, 1881,  the  defendants,  at  Dubuque,  authorized  a  broker 
in  Chicago  to  **  offer  five  car  loads  of  fully  cured  pickled  shoulders,  aver- 
age not  above  twelve  pounds,  at  not  below  six  and  one  half  cents,  f .  o.  b. 
Dubuque."  On  August  dth,  the  plaintiff,  at  Pottsville,  telegraphed  to  the 
broker  to  **  buy  two  cara  s.  p.  shoulders  if  choice  seven." 

{b)  On  August  9th,  the  broker  informed  the  defendants  that  he  had  sold 
two  ear  loads  of  sweet-pickled  shoulders  **  at  6.85  f .  o.  b.  Dubuque,"  and 
requested  them  to  send  the  same  to  his  order  at  Pottsville.  The  shoulders 
were  shipped,  and  a  bill  of  lading  describing  the  meat  as  *•  sweet-pickled 
shoulders  "  was  forwarded  to  the  broker,  who  repoited  the  purchase  and 
consignment  to  the  plaintiff. 

(c)  The  bill  of  lading  was  indorsed  by  the  broker,  and  forwarded  with  a 
draft  on  the  plaintiff  for  the  price,  which  was  paid.  Before  the  meal  was 
shipped  it  was  inspected  and  found  to  be  in  good  condition.  When  it 
reached  Pottsville,  it  was  spoiled  and  found  to  be  unmerchantable.    The 
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defendants  had  no  knowledge  of  the  plaintiflTs  telegram  to  the  broker 
at  Chicago : 

7.  In  such  case,  the  telegram  was  not  a  part  of  the  contract  sued  upon, 
nor  an  element  in  the  decision  of  the  cause ;  there  was  no  implied  wan*anty 
of  the  meat ;  the  broker,  when  lie  bought,  was  acting  for  the  plaintiff, 
but  when  he  sold,  he  was  acting  for  the  defendants,  and  the  rule,  that 
notice  to  the  agent  is  notice  to  the  pnncipal,  had  no  application:  Ryan 
T.  Ulmer.  108  Pa.  832.     Ulmer  v.  Byan,  809. 

SCHOOL  DISTRICTS,  CITIES. 

1.  The  act  of  May  23,  1889,  P.  L.  274,  relating  to  school  districts  in  cit- 
ies of  the  third  class,  violates  §7,  article  III.,  of  the  constitution  and  is 
wholly  void ;  because,  as  it  permits  existing  cities  of  that  class,  incorpo- 
rated by  special  laws,  to  accept  its  provisions,  without  at  the  same  time 
accepting  those  of  the  act  of  May  23,  1874,  P.  L.  230,  authonzing  the 
classification,  its  tendency  is  to  diversity,  and  not  to  uniformity.  Com- 
monwealth  v.  Reynolds,  389. 

2.  The  intent  of  the  act  of  May  31,  1889,  P.  L.  418,  repealing  §  28,  act 
of  May  4,  1871,  P.  L.  548,  creating  independent  school  districts  for  the 
city  of  Wilkes-Barre,  was  that  the  city  should  become  a  single  school 
district,  under  the  general  act  of  May  8,  1864,  P.  L.  617,  at  the  end  of 
the  cuiTent  year,  contemplating  an  election  for  school  directors  for  the 
same  at  the  spring  election  of  1890.    Ibid.,  389. 

SCIRE  FACIAS  TO  REVIVE. 
See  Judgment,  7-10. 

SET-OFF. 

1.  When  a  city  awards  a  conti-act  for  the  performance  of  a  public  work 
to  one  who  is  its  judgment  debtor  at  the  date  of  the  contract,  the  city 
can  set  off  its  judgment  against  the  contractor,  in  an  action  brought  by 
him,  after  performance,  to  recover  the  price  of  the  work  done.  ClemeiU 
V.  Philadelphia,  328. 

2.  The  fact  that  the  surety  in  the  contractor's  bond  for  the  perfoi-mance 
of  his  conti'act,  advanced  to  the  latter  the  moneys  necessary  to  perform,  as 
a  loan  under  the  act  of  April  6,  1870,  P.  L.  56,  to  bo  compensated  by  a 
share  of  the  profits  in  lieu  of  interest,  does  not  impair  the  city's  right  of 
set-off.     Ibid.,  328. 

3.  Nor  does  the  fact  that,  by  the  agreement  between  the  surety  and  the 
contractor,  the  former  was  to  receive,  as  security  for  his  advances,  all 
warrants  for  moneys  to  become  due  on  the  contract,  give  him  an  equit- 
able claim  superior  to  the  city's  right  of  set-off:  Philadelphia  v.  Lock- 
hardt,  73  Pa.  211 ;  Ramsey's  App.,  2  W.  228;  distinguished.    Ibid.,  328. 

4.  At  all  events,  when  the  city,  with  the  contractor's  consent,  and  with- 
out any  notice  that  the  surety  had  any  interest  whatever  in  the  contract, 
appropriated  a  part  of  the  contract  price  to  the  payment  of  its  judgment 
against  the  contractor,  the  surety  has  no  right  of  action  against  the  city 
for  the  sum  so  appropriated.    Ibid.,  328. 
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5.  The  filing  with  the  city  controller  of  a  power  of  attoniey  authoriz- 
ing the  surety  to  receive  all  warrants  coming  to  the  contractor,  was  not 
notice  of  the  surety's  interest,  and  im})osed  on  the  city  no  duty  to  notify 
him  of  the  contractor's  indebtedness,  and  of  its  purpose  to  use  the  same  as 
a  set-oflf.    Ibid.,  328. 

SHARES  OF  STOCK. 
See  Gift. 

SHERIFF'S  SALE. 

See  Corporations. 

See  Mortgage. 

See  Trust  ex  Malefioio. 

SPECIFIC  PERFORMANCE. 

1.  One  must  do  equity  before  he  asks  equity.  Specific  execution  of  a 
contract  is  not  of  right,  but  of  gi-ace :  and  he  who  seeks  relief  at  the 
hands  of  a  chancellor  must  show  himself  ready  and  willing  to  do  all  that 
he  ought  in  good  conscience  to  do,  and,  if  he  do  not,  his  bill  will  be  dis- 
missed.    Datz  V.  Phillips,  203. 

2.  If  the  conti'act  is  not  fair,  or  the  conduct  of  him  who  asks  its  en- 
foi-eement  is  not  just  and  oonscionable,  or,  if  there  be  independent  circum- 
stances which  will  render  the  operation  of  a  decree  of  specific  execution 
harsh  and  inequitable,  the  parties  will  be  left  to  their  remedies  at  law. 
[bid,,  203. 

(a)  The  plaintiflfs,  in  a  bill  to  restrain  the  maintenance  and  require  the 
removal  of  windows  in  a  party  wall,  set  out  the  terms  of  an  agreement 
between  the  parties  relating  to  the  windows.  The  defendant  answered 
that  the  stipulation  set  out  was  but  a  part  of  an  arrangement  made  be- 
fore the  building  of  the  wall  was  begun. 

(6)  He  answered,  further,  that  under  the  arrangement  and  a  stipula- 
tion therein  that  plaintiffs  would  supply  to  defendant's  building  a  sewer 
connection  through  their  property,  he  had  surrendered  his  right  to  a 
pri^'y  well  on  plaintiffs'  lot,  and  had  erected  a  paity  wall,  with  no  opening 
on  the  first  floor,  against  which  the  plaintiffs  had  erected  their  building. 

(c)  And  further,  that  tlie  plaintiffs  had  neglected  and  refused  to  com- 
ply with  the  agreement  on  their  part,  and  had  neither  provided  the  defend- 
ant with  a  sewer  connection,  as  they  had  stipulated,  nor  offered  to  make 
any  substitute  or  compensation  therefor.  The  master  found  the  facts  to 
be  as  alleged  in  the  defendant's  answer: 

3.  Whether  the  stipulations  in  the  agreement  were  severable  or  not, 
was  not  the  important  question,  but  whether  the  position  and  conduct  of 
the  plaintiffs  was  such  as  to  give  them  standing  in  equity.  Having  them- 
selves violated  the  agreement,  in  every  important  particular,  they  could 
not  ask  for  enforcement  in  equity  of  the  part  of  it  relating  to  the  windows. 
Ibid.,  203. 

SPECIFICATIONS  OF  ERROR. 
See  Supreme  Court. 
Vol.  cxxxvii — 44 
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STATEMENT  OF  CLAIM. 
See  Affidavit  of  Defence. 
A  statement  of  claim  which  does  not  set  out  the  full  record  of  a  suit  in 
a  United  States  Court,  sitting  in  another  county,  upon  whose  judgment  or 
decree  the  plaintiflf's  right  to  recover  is  based,  is  defective;  the  cases 
where  **  pailicular  reference"  is  permitted  by  §  3,  act  of  May  25,  1887, 
being  confined  to  records  in  the  county  where  suit  is  brought.  Campbell 
V.  Railway  Co.,  /)74. 

STOCKHOLDERS. 

See   CORPOKATIONS. 

STREETS. 

See  Cities. 

See  Street-Railwat  Companies. 

1.  The  sections  of  the  act  of  June  14,  1887.  P.  L.  386,  relating  to  streets 
in  cities  of  the  second  class,  which  provide  for  the  creation  and  fix 
the  powers  and  duties  of  the  "Board  of  Viewers,"  are  in  plain  violation 
of  the  constitution  and  are  therefore  void,  because:  (a)  They  do  not 
relate  to  any  subject  under  municipal  control,  or  to  the  exercise  of  any 
municipal  power.     Wyoming  St.^  PiUsfmrgh,  494. 

2.  (b)  Moreover,  they  affect  the  powei*s  and  practice  of  the  courts  of 
law  of  Allegheny  county ;  and  (c)  they  impose  on  citizens  of  a  city  of  the 
second  class  a  new,  inconvenient,  injurious  and  oppressive  system  for  as- 
sessing damages  and  benefits,  alleged  to  be  done  by  or  to  result  from  an 
entry  on  land  under  the  right  of  eminent  domain,  to  which  system  citizens 
of  otlier  cities  and  other  parts  of  the  state  are  not  subjected.     Ibid.,  494. 

3.  These  sections  might  be  held  unconstitutional  and  void  for  the  fur- 
ther reason,  that  their  provisions  are  of  such  a  character  that  they  practi- 
cally deny  to  persons  affected  by  them  that  free  and  open  access  to  the 
courts  of  law  which  the  Bill  of  Rights  guarantees  to  every  citizen  of  the 
commonwealth:  Per  Mr.  Justice  Williams.    Ibid.,  494. 

4.  Viewers  appointed  under  §  1,  act  of  April  22,  1856,  P.  L.  525,  to  as- 
sess damages  and  benefits  for  the  widening,  etc.,  of  a  part  of  a  borough 
street,  ai'e  not  confined  in  the  assessment  of  such  benefits  to  properties 
abutting  upon  that  pait  of  the  street  embraced  in  the  proceeding,  but 
have  power  to  make  such  assessment  upon  land  lying  anywhere  along  the 
line  of  the  whole  street.    Main  Street,  Big  Run  Borough,  590. 

5.  Wherefore,  persons  owning  land  which  abuts  upon  the  line  of  the 
same  street,  though  upon  a  different  part  of  it  from  that  to  which  such 
a  proceeding  relates,  are  not  disinterested  freeholders,  qualified  as  view- 
el's  under  the  provisions  of  said  act ;  and,  if  the  service  of  such  disqual- 
ified viewers  appear  upon  the  record,  the  proceedings  will  be  set  aside  on 
appeal.     Ibid.,  590. 

STREET-RAILWAY  COMPANIES. 
1.  Although  the  unauthorized  occupation  of  a  public  street  by  a  railway 
track  may  be  regarded  as  a  nuisance,  per  se,  which  will  be  ei\joined,  tax 
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injunction  against  it  will  not  be  granted  at  the  suit  of  a  private  citizen, 
or  a  corporation,  unless  the  plaintiff  can  make  out  a  case  of  special  damage. 
Larimer  Bailway  Co.  v.  Railway  Co,,  538. 

2.  Under  §  9,  article  XVII.  of  the  constitution,  and  §  15,  act  of  May  14, 
1889,  P.  L.  211,  the  consent  of  a  city  to  the  constraction  of  a  street  rail- 
way upon  its  highways,  is  a  condition  precedent  thereto,  and  without  it  a 
company  incorporated  under  the  act  of  1889  has  no  right,  present  or 
prospective,  to  occupy  streets  for  that  purpose.    Ibid.^  633. 

3.  Wherefore,  such  a  company,  not  having  obtained  such  consent,- has 
no  standing  by  a  bill  for  an  injunction  to  question  the  right  of  another  com- 
pany, subsequently  incorporated,  to  occupy  for  its  itiilway  streets  cov- 
ered by  the  prior  charter ;  having  itself  no  right  to  occupy  such '  streets, 
the  older  company  cannot  be  said  to  suffer  special  damage.    Ibid.,  533. 

4.  If  a  city  ordinance,  specially  authorizing  a  particular  street-railway 
company  by  name  to  occupy  certain  streets,  is  invalid  as  a  special  grant 
to  said  company,  it  is  absolutely  void ;  it  cannot  be  given  a  general  ef- 
fect, so  as  to  enure  to  the  benefit  of  another  company  having  a  prior  char- 
ter for  the  streets  named.     Ibid.,  583. 

5.  Whether  by  §7,  article  HI.,  of  the  constitution,  or  by  §62,  act  of 
May  16,  1889,  P.  L,  228,  relating  to  streets  and  sewers  in  cities  of  the  sec- 
ond class,  the  councils  of  such  a  city  are  precluded  from  passing  a  special 
ordinance  gi*anting  consent  to  the  construction  of  a  street  railway  by  a 
particular  company,  incorporated  under  act  of  May  14,  1889,  P.  L.  211, 
not  decided.    Ibid.,  533. 

SUBMISSION. 
See  Arbitration  and  Award. 

SUMMONS. 

(a)  In  an  action  against  a  live-stock  insurance  company,  incorporated 
under  the  act  of  May  1,  1876,  P.  L.  53,  a  supplement  to  the  act  of  April 
4,  1873,  P.  L.  20,  the  summons  was  served  upon  the  president  of  the  com- 
pany, at  its  principal  office  in  a  county  other  than  that  where  the  suit  was 
brought,  and  by  the  sheriff  of  the  latter  county : 

1.  The  service  being  held  sufficient,  under  the  act  of  April  24,  1857, 
P.  L.  318,  the  defendant  appeared  generally,  and,  on  trial,  the  court  be- 
low ruled  that  the  insurance  being  upon  a  specific  thing,  the  death  of  the 
horse  insured,  a  notice  of  the  death,  given  a  few  days  thereafter,  made 
subsequent  formal  and  detailed  proofs  unnecessary  unless  requested  by 
the  company.  Judgment  for  the  plaintiff  affirmed.  Beeoh  v.  Insurance 
Ass'n,  617. 

SUPREME  COURT. 

1.  A  decree  upon  a  bill  for  a  settlement  of  partnership  accounts,  ad- 
judicating the  fact  of  paitnership,  and  ordering  that  the  defendant  render 
an  account  before  a  master  of  all  his  partnership  transactions  with  the 
plaintiff,  is  interlocutory  only,  and  no  appeal  will  lie  therefrom  until  a 
final  decree  upon  the  accounting.    Keller  v.  Swartz,  65. 

2.  A  specification  of  error  which  alleges  that  the  court  erred  in  notaf- 
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firming  certain  points  presented  for  instruction,  and  which  sets  out  the 
points  but  not  the  answers  made  thereto,  is  not  in  accordance  with  the 
Rules  of  the  Supreme  Couit,  and  will  not  be  considered  on  error.  Bcaddy 
V.  Shamokin  Bor.y  92. 

3.  Where  a  point  is  affiinned  with  a  reference  to  what  is  said  in  the 
general  charge  upon  the  same  subject,  and  the  instruction  in  the  general 
charge  is  not  a  qualification  of  the  affirmance,  it  is  not  a  reversible  error 
that  the  point  was  not  affirmed  without  the  reference.    /6td.,  92. 

4.  After  a  trial  of  the  action  on  the  merits,  without  oyecdon  raised  in 
the  couit  below  that  the  amount  of  the  veixiict  exceeded  the  amount  pro- 
perly recoverable  under  the  narr,  the  objection  will  not  be  considered  on 
error:  •*  the  pleadings  are  not  of  much  account  after  a  trial  in  the  court 
below  on  the  merits."     Ibid.y  92. 

5.  A  specification  of  en'or  to  the  admission  of  evidence  which  does  not 
set  out  the  evidence  admitted  under  the  offer,  and  show  that  a  bill  of  excep- 
tions was  sealed,  is  not  in  accordance  with  Rule  XXIV.  of  the  Supreme 
CJourt,  and  will  not  be  considered.     lieaddy  v.  Shcmwhin  Bor,,  98. 

6.  A  specification  tliat  the  court  eiTed  in  not  directing  the  jury  to  find  a 
verdict  for  the  defendant,  under  all  the  evidence  in  the  case,  will  not  be  sus- 
tained when  no  request  was  made  in  the  court  below  that  such  instruction 
should  be  given.    Ibid.,  98. 

7.  Specifications,  alleging  error  in  the  answers  to  points  for  instixiction, 
which  do  not  quote  the  points  and  answers,  or,  error  in  the  admission  or 
rejection  of  testimony,  which  do  not  give  the  testimony  admitted  or  re- 
jected under  the  offers  made,  are  not  in  accordance  with  the  Rules  of  tlic 
Supreme  Court  XXIII.,  XXIV.     Long  v.  MUford  Tp.,  122. 

8.  After  a  trial  on  the  merits,  it  is  too  late  for  the  defendant  then 
to  object  that  the  question  whether  it  had  placed  a  competent  man  in 
charge  of  the  work  was  not  raised  by  the  pleadings.  Where  pleadings 
would  have  been  amendable  of  course  in  the  court  below,  the  amendment 
will  be  considered  as  having  been  made :  Jones  v.  Freyer,  3  W.  N.  365 ; 
Bolton  V.  King,  105  Pa.  78.     Trainor  v.  Railroad  Co.,  148. 

9.  Where  points  presented  for  instnaction  are  affirmed  by  the  trial 
judge,  with  an  explanation  of  the  meaning  of  certain  words  used  in 
them,  as  applicable  to  the  case,  and  the  accui*acy  of  the  explanation  is 
not  called  in  question,  it  cannot  be  alleged  as  error  that  the  points  should 
have  been  affirmed  without  qualification.     Bentley  v.  Cranmer,  244. 

10.  In  the  absence  of  a  request  for  a  direction  to  find  for  the  defendant, 
on  the  trial  of  an  action  for  pei-sonal  injuries,  it  cannot  be  alleged  tliatthe 
case  should  have  been  taken  from  the  juiy,  on  the  ground  of  contributory 
negligence  and  that  the  injury  was  received  under  a  risk  apparent  and 
assumed  by  the  plaintiff  as  incident  to  his  employment.     Ibid.y  244. 

11.  While  an  appeal  from  a  conviction  and  sentence  for  a  felony  triable 
exclusively  in  the  Court  of  Oyer  and  Terminer,  is  a  matter  of  right,  un- 
der the  act  of  May  19,  1874,  P.  L.  219,  and  no  longer  requires  an  alloca- 
tur, tlie  admission  of  the  defendant  to  bail,  pending  the  appeal,  is  not  a 
matter  of  right,  or  of  course,  even  though  the  offence  be  bailable.  Com- 
monwealth  v.  Myers,  407. 

12.  Such  admission  to  bail  rests  in  the  sound  discretion  of  the  Supreme 
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Court,  or  of  a  justice  thereof,  to  be  exercised  with  care  and  a  full  knowledge 
of  the  l';icts  and  with  i-eference  to  the  merits  of  the  case ;  wherefore,  for 
information  as  to  the  merits,  it  is  essential  that  the  application  be  accom- 
panied by  a  copy  of  the  record,  the  bill  of  exceptions,  and  the  assign- 
ments of  error.     Ibid.,  407. 

13.  When  no  exceptions  have  been  taken  in  the  court  bolow.  the  Su- 
preme Court  cannot  reverse  a  judgment,  even  in  a  capital  case,  for  eiTors 
committed  in  the  trial.  In  the  absence  of  exceptions,  notliing  comes  be- 
fore the  court  but  the  bare  record,  such  as  would  come  up  upon  the 
common-law  certioran.     ConimonwealUi  v.  Ware,  465. 

14.  As  the  Supreme  Court  can  know  nothing  of  a  trial  except  as  thus 
disclosed,  it  cannot  review  the  question  whether  the  necessaiy  ingredients 
of  murder  in  the  first  degree  were  proved  to  exist,  as  directed  by  §  2,  act 
of  Februaiy  15,  1870,  P.  L.  15,  unless  by  proper  exceptions  the  testimony 
be  brought  upon  the  record.     Ibid.,  465. 

15.  Where  a  point  presented  for  instniction  is  reserved  as  a  question  of 
law,  without  exception  taken  in  tlie  court  below,  a  specification  alleging 
eiTor  in  entering  judgment  for  the  defendant  non  obstante  veredicto,  on 
the  question  reserved,  cannot  be  considered.     Fulton  v.  Peters,  613. 

SURETY. 

See  Contract  to  Build. 

See  Set-OFF. 

TAXATION. 
See  Collateral  Inheritance  Tax. 

1.  Shops,  owned  and  operated  by  a  railroad  company,  for  the  consti*uc- 
tion  and  repair  of  its  locomotives  and  cars,  are  liable  to  taxation  for  local 
purposes  as  real  estate,  even  though  they  have  no  gi-eater  capacity  than  is 
required  for  the  work  the  company  itself  has  for  them  to  do.  Penna.  C. 
&  R.  Co.  v.  Vandyke,  249. 

2.  Railroad  v.  Berks  Co.,  6  Pa.  70;  Erie  Co.  v.  IVansportation  Co., 
87  Pa.  434 ;  Allegheny  Co.  v.  Diamond  Market,  123  Pa.  169,  followed ; 
Northampton  Co.  v.  Navigation  Co.,  75  Pa.  461 ;  Penna.  R.  Co.  v.  Pitts- 
burgh, 104  Pa.  522,  545,  explained ;  Northumberland  Co,  v.  Railroad  Co., 
20  W.  N.  381,  and  New  York  etc.  R.  Co.  v.  Sabin,  26  Pa.  242,  distin- 
guished.    Jbid.,  219. 

3.  The  solvency  of  a  corporation,  for  the  purposes  of  taxation  upon  its 
bonded  indebtedness  under  the  provisions  of  the  act  of  June  30,  1885,  P. 
L.  194,  will  be  assumed,  on  proof  that  the  interest  upon  such  indebtedness 
has  been  i)aid.     Commonwealth  v.  Coal  &  Iron  Co..  481. 

4.  When  a  corporation  is  in  the  hands  of  receivers,  and  the  treasurer 
of  the  corporation  is  also  the  treasurer  of  the  receivers,  it  is  clearly  the 
treasurer's  duty,  under  the  act  of  1885,  to  assess  the  tax  upon  the  com- 
pany's bonds,  on  payment  by  the  receivers  of  intei'est  thereon.     Ibid.,  481. 

5.  If  such  assessment  were  made  by  the  treasurer,  it  would  be  the  duty 
of  the  receivers  to  pay  the  tax  to  the  conmion wealth;  and  if  he  make 
default  in  the  assessment,  the  corporation  is  liable  therefor,  and  an  ao- 
couni  lor  tJie  tax  may  properly  be  settled  against  it.     Ibid.,  481. 
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(a)  The  receivers  of  a  railroad  company,  which  was  the  guarantor  of 
bonds  of  a  coal  company,  purchased,  from  the  holders  of  some  of  the 
bonds,  interest  coupons  at  a  discount.  Said  coupons  were  then  canceled, 
suiTendcred  to  the  coal  company  and  charged  to  it  in  an  account  cur- 
i-ent: 

•  6.  For  the  purposes  of  taxation,  under  said  act,  this  was  equivalent  to 
payment  of  the  interest  by  the  coal  company,  and  it  was  the  duty  of  the 
treasurer  to  make  the  proper  assessment,  the  commonwealth  not  being 
bound  to  await  the  general  settlement  of  accounts  between  the  two  com- 
panies.    Ibid.,  481. 

TIMBER  CONTRACT. 

See  MiSREPBESENTATION. 

TOWNSHIPS. 
See  Neguqence. 

TRESPASS. 

1.  When  a  declaration  in  trespass  charged  simply  that  the  defendant 
maintained  a  dam  **  higher  than  it  ought  to  be,"  thereby  causing  water 
to  overflow  the  plaintiff's  land,  and  the  only  plea  was  not  guilty,  neither 
the  pleadings,  the  verdict  awarding  to  the  plaintiff  nominal  d:images, 
nor  the  judgment  thereon,  defined  the  lawful  height  to  which  the  de- 
fendant might  maintain  the  dam.    James  v.  Slerretl,  234. 

2.  Such  judgment  was  conclusive  only  that  the  dam  was  maintained 
above  the  lawful  height;  and,  as  the  slightest  excess  over  that  height 
would  have  entitled  the  plaintiff  to  a  verdict,  the  defendant,  when  sued 
for  a  continuance  of  the  nuisance  after  the  judgment,  might  show  that  he 
had  made  a  reduction  in  the  height,  and  evidence  of  such  reduction,  how- 
ever slight,  raised  a  question  of  fact  as  to  its  sufiSciency.     Ibid.,  234. 

3.  When,  in  the  second  action,  the  parties  submitted  to  arbitrators  the 
question  whether  the  defendant,  after  the  former  verdict  **  sufficiently  re- 
duced "  tlie  height  of  his  dam,  their  award  to  be  without  appeal,  and  the 
arbitrators  awarded  that  sufficient  reduction  had  been  made,  the  court 
could  not  set  aside  the  award  upon  the  sole  ground  that,  in  the  opinion 
of  the  judge,  there  had  been  no  substantial  reduction  made.     Ibid.,  234. 

4.  When  there  is  no  suggestion  that  arbitrators  misbehaved,  or  tliat 
their  award  was  procured  by  corruption  or  other  undue  means,  and  no 
plain  mistake  of  fact  or  law  appears  on  the  face  of  the  award  or  by  ex- 
trinsic evidence,  the  award  being  strictly  responsive  to  the  submission, 
the  couil  may  not  reject  the  finding  of  tlie  arbitrators  on  the  question  sub- 
mitted, because  not  according  with  its  own.     Ibid.,  234. 

(a)  A  decree  directing  a  judicial  sale  of  the  franchises,  etc.,  of  a  rail- 
road company  provided :  **  Any  purchaser  ....  shall  take  ....  subject 
to  all  unpaid  purchase  money  for  any  of  the  lands  or  rights  of  way  herein 
referred  to,  as  well  as  also  all  unpaid  claims  of  landowjicrs  for  damages 
for. propeity  taken,  injured,  or  destroyed  in  the  construction  of  the  rail- 
road :  " 

5.  A  judgment  against  the  company  whose  franchises  were  thus  sold. 
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recovered  before  the  sale,  in  trespass  for  entering  upon  plaintifTs  land 
and  constiiicting  its  road,  cannot  be  recovered  in  assumpsit  against  the 
company  purchasing  under  said  decree,  especially  when,  after  the  judg- 
ment and  before  the  sale,  the  plaintiff  had  gi-anted  a  right  of  way  to  the 
old  company.     Campbell  v.  Railway  Co.,  674. 

TRIAL  WITHOUT  JURY. 
See  Practice,  6. 

TRUST. 
See  RESULtiKG  Trust. 

TRUST  EX  MALEFICIO. 

1.  Where  recovery  is  sought  in  ejectment,  on  the  ground  that  the  defend- 
ant is  a  trustee  ex  maleficio  for  the  plaintiff,  under  a  purchase  of  the  land 
as  the  plaintiff  ^s  at  a  shenff 's  sale,  if  the  plaintiff's  version  of  the  agree- 
ment alleged  be  indefinite  and  the  conduct  of  the  parties  more  consist- 
ent with  that  of  the  defendant,  the  proof  is  insufficient  to  establish  the 
trust.     Huffnagle  v.  Blackburn,  633. 

2.  In  such  an  action,  if  it  be  made  to  appear  that  before  the  suit  was 
brought  to  enforce  such  trust,  more  than  five  yeai*8  had  elapsed  after  the 
phiintiff  had  notice  that  the  parol  agi'eeftient  upon  which  his  rights  de- 
pended was  repudiated  by  the  defendant,  the  defendant's  title  acquired 
by  the  sheriff's  sale  will  not  be  disturbed  by  proof  of  the  agreement  made 
at  the  sale :  §  6,  act  of  April  22,  1856,  P.  L.  533.     Ibid,,  633. 

VENDOR  AND  VENDEE. 

See  Misrepresentation. 

See  Partnership. 

1.  When  there  is  no  evidence  of  fraud,  misrepresentation,  or  conceal- 
ment on  the  part  of  the  vendor,  the  constiiictive  notice  which  the  recoi*d  of 
a  Judgment  lien,  standing  in  the  line  of  the  vendor's  title,  gives  to  the  ven- 
dee, is  as  effective  as  actual  notice:  Kuhn's  App.,  2  Pa.  264;  Stephen's 
App.,  87  Pa.  202.     Boyd  v.  McCullough,  7. 

2.  If  the  purchase  money  due  and  owing  from  a  vendee  by  articles  is 
sufficient  to  satisfy  such  an  encumbrance,  he  may  so  apply  it ;  but  if,  neg- 
lecting so  to  do,  he  suffer  a  sheriff's  sale  of  the  property  to  take  place  un- 
der the  encumbrance,  he  cannot  complain  of  the  loss  of  what  he  has  paid 
on  the  contract.     Ibid,,  7. 

3.  If,  at  such  a  sheriff's  sale,  the  equitable  vendee  becomes  the  pur- 
chaser, he  will  remain  liable  on  his  contract  for  the  residue  of  the  purchase 
money ;  but  his  liability  to  his  vendor,  after  a  sale  to  a  stranger,  would 
depend  upon  whether  the  purchase  money  in  his  hands,  due  and  unpaid, 
was  sufficient  to  extinguish  the  encumbrance.    Ibid.,  7. 

4.  When  the  encumbrance  is  in  excess  of  the  purchase  money  unpaid, 
the  vendor  must  remove  it  before  he  can  enforce  the  contract  otherwise 
than  by  ejectment ;  and  if,  without  having  tendered  performance  of  the 
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contract,  he  suffer  his  vendee  to  be  evicted  under  such  encumbrance,  he 
cannot  collect  the  residue  of  the  purchase  money.    Ibid.,  7. 

6.  The  vendee  in  such  case,  however,  cannot  recover  back  what  he  has 
paid  on  the  contract  with  the  record  open  before  him,  if  he  himself  was 
in  default  at  the  time  of  the  sheriff^s  sale,  as  no  implication  of  a  promise 
to  re-pay  the  money  could  arise,  except  upon  full  compliance  with  the 
contract.     Ibid.,  7. 

6.  When  the  time  for  payment  of  the  purchase  money  and  for  delivery 
of  the  deed  has  passed  without  perfonnance,  or  tender  thereof,  by  either 
party,  the  time  for  performance  becomes  indefinite,  and  whichever  of  tlie 
parties  first  desires  to  enforce  the  contract,  he  must  perform  or  offer  to 
perform  his  pail  of  it,  as  a  condition  precedent.    Ibid.,  7. 

VIEWERS. 
See  Streets. 

WAIVER  OF  INQUISITION,  ETC. 
See  Judgment. 

WARRANTY  OF  QUALITY. 
See  Affidavit  of  Defence. 

WIDOW. 
See  Notes  and  Bills. 

1 .  The  widow  of  a  testator  must  make  her  choice  between  acquiescence 
in  her  husband's  disposition  of  his  property,  and  the  assertion,  in  disre- 
gard thereof,  of  the  rights  which  the  law  gives  her;  she  cannot  take 
both  tliese  courses  or  paits  of  each.     Cunningham's  EsUUe,  621. 

2.  The  necessity  of  making  such  a  choice,  and  its  effect,  do  not  legally 
depend  in  any  degree  upon  the  quantum  of  benefits  she  receives  or  re- 
nounces under  the  will,  nor  upon  the  mention  or  omission  of  her  name  or 
the  presence  or  absence  of  any  provision  for  her  therein.     Ibid.,  621. 

3.  When  a  testator  by  his  will  directs  the  sale  of  his  real  estate,  and  his 
widow  elects  to  take  her  rights  under  the  intestate  law,  as  to  her  there  is 
no  will  and  no  conversion,  and  she  cannot  insert  such  right:}  against  the 
proceeds  of  the  converted  real  estate  as  personalty.     Ibid.,  621. 

4.  As  the  widow's  rights  are  paramount  to  her  husband's  power  of  dis- 
position, she  can  claim,  at  her  election,  her  statutory  estate  in  his  land, 
as  such,  and  in  law  it  is  this  only  to  which  she  becomes  entitled,  as  realty, 
upon  electing  to  t«ake  against  the  will  of  her  husband.     Ibid.,  621. 

5.  In  equity,  however,  by  acquiescing  in  a  sale  made  by  the  executor 
under  a  power  in  the  will  and  claiming  the  proceeds,  she  may  cause  the 
land  to  pass  to  the  purchaser  discharged  of  her  dower,  and  may  thus 
become  entitled  to  a  con*esponding  interest  in  the  proceeds  of  such  sale. 
Ibid,,  621. 

6.  When  a  widow  is  claiming,  upon  a  distribution  in  the  Orphans'  Court, 
adversely  to  the  will  of  her  husband,  the  question  whether  a  formal  pa- 
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per,  electing  to  take  against  the  will,  was  filed  by  her  voluntarily  or 
under  stress  of  an  order  of  court,  is  immaterial ;  such  a  writing  is  unim- 
portant except  as  evidence.    Ibid,,  621. 

WILLS. 
See  Widow. 

1.  The  rule  laid  down  in  Eichelberger  v.  Bamitz,  9  W.  447,  that  the 
woi-ds  '*  die  without  issue,"  or  equivalent  expressions  occurring  in  a  de- 
vise, import  a  general  and  indefinite  failure  of  issue  and  an  estate-tail  in 
the  first  taker,  has  never  been  shaken  and  is  the  law  of  this  state  at  the 
present  time.     Hackney  v.  Tnicy,  63. 

2.  There  are  cases  in  which,  although  language  somewhat  similar  was 
used,  the  failure  of  issue  contemplated  has  been  held  to  be  a  definite  one ; 
but  in  all  such  cases  the  decision  was  controlled  by  particular  reasons, 
founded  on  language  of  the  will  indicating  that  such  was  the  intention  of 
the  testator.     Ibid.,  53. 

3.  While  the  fact  that  the  devise  over  is  to  a  living  peraon  by  name,  has 
sometimes  been  held  important,  in  connection  with  other  considemtions, 
such  fact  is  not  of  itself  sufficient  to  show  that  a  definite  failure  of  issue 
was  intended,  and  to  prevent  the  legal  meaning  of  the  phnvse  **  die  with- 
out issue"  from  prevailing.     Ibid.,  53. 

4.  A  testator  devised  land  to  his  daughter  Elizabeth,  •*  but  in  case  .... 
Elizabeth  should  die  without  issue,  then  ih  that  case  all  her  interest  that 
she  might  or  could  have  in  the  same  to  descend  to  my  daughter  Mary :  " 
Elizabeth  took  an  estate-tail,  enlarged  by  the  act  of  April  27,  1855,  P.  L. 
368,  into  a  fee-simple,  and  the  devise  over  to  Mary  was  void.     Ibid.,  53. 

(a)  A  testator,  after  a  provision  giving  his  widow,  for  life,  one  third 
of  the  income  of  his  land  and  of  the  proceeds  tliereof  when  sold,  directed 
that  all  his  residuary  estate,  real  and  personal,  should  be  divided  into 
eight  equal  shares,  "after  one  third  thereof  shall  fii-st  have  been  re- 
served and  secured  for  the  purpose  of  paying  the  interest  thereof  to  my 
wife." 

(6)  One  share  he  directed  to  be  reserved  and  kept  invested  by  his  execu- 
toi-s,  the  proceeds,  and  so  much  of  the  principal  as  should  be  necessary, 
to  be  applied  by  them  to  the  maintenance  of  his  son  Joseph,  during  his 
life,  his  said  son  to  have  no  control  of  it,  nor  should  it  be  liable  for  his 
debt£f,  and  at  his  death  it  should  go  to  **  his  heirs : " 

5.  The  testator  did  not  die  intestate  as  to  the  one  third  of  his  residuaiy 
estate  reserved  for  securing  the  interest  thereon  to  his  widow ;  the  res- 
ei-vation  meant  no  more  than  that  the  one  third,  so  deducted,  should  not 
be  paid  over  to  the  legatees  so  long  as  the  widow  should  live.  DuWs  Es- 
tate, 112. 

6.  The  estate  provided  for  Joseph  did  not  become  absolute  by  force 
of  the  words  **  his  heii*s,"  in  the  limitation  over  at  his  death;  wherefore, 
no  part  thereof  remained  at  his  death,  in  the  shape  of  property  or  money 
which  his  administi*ator  was  entitled  to  receive.    Ibid.,  112. 

7.  A  will,  devising  real  estate  with  a  provision  that  the  devisees  may 
sell  it  at  any  time  after  the  testator's  death,  •*  provided  they  mutually  agree 
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to  the  time  of  the  sale/'  the  proceeds  to  be  equally  divided  among  the  de- 
visees, does  not  work  a  conversion  of  the  realty  devised.  Oreenough  v. 
SmcUl,  128. 

(a)  A  testator  provided  as  follows:  •*!  give  and  bequeath  to  my  son 

N.  K.  O.  my  Mount  Airy  farm for  his  support,  and  if  he  should 

be  spared  to  have  family,  I  desire  the  above  estate  to  go  to  use  of  his 
cliildren."  When  the  testator  died,  the  devisee  was  but  ten  years  old,  and 
i*emained  unmanned  and  without  issue : 

8.  The  woi-d  •*  children  "  in  saicl  will,  was  a  woi*d  of  purchase,  not  of 
limitation ;  and,  therefore,  the  devisee  took  but  a  life-estate.  That  such 
was  the  intention  was  indicated  by  the  words  "  for  his  support :  "  Oys'  ar 
v.  Oyster,  100  Pa.  538;  and  the  wofd  ** desire"  as  employed  in  the  will, 
was  not  precatory,  merely,  but  mandatory :  Fox's  App.,  99  Pa.  382. 
Oyster  v.  Knulh  448. 

9.  The  word  *'  children  "  in  a  will,  is  primarily  and  generally  a  word  of 
pui-chase ;  and,  while  it  may  be  used  to  signify  heirs,  or  heirs  of  the  body, 
it  will  not  be  so  construed,  unless  the  testator  has  employed  other  words 
indicative  of  an  intention  to  use  it  as  a  word  of  limitation.    Ibid,,  448. 

WITNESS. 
See  EvroENCE. 

1.  When  an  accountant  in  the  Orphans'  Court  is  called  for  cross- 
examination  by  an  exceptant  seeking  a  surcharge,  and  is  examined  as  to 
maltfers  oecumng  before  the  death  of  his  decedent,  he  thereby  becomes  a 
competent  witness,  in  his  own  behalf,  as  to  relevant  matters  occurring 
before  or  after  the  decedent's  death :  §  7,  act  of  May  23,  1887,  P.  L.  160. 
Corson's  Estate,  160. 

2.  A  prosecution  for  a  criminal  conspiracy  to  have  the  wife  of  one  of 
the  defendants  confined  in  an  insane  asylum,  is  within  the  provisions  of 
§  2,  (6),  act  of  May  23,  1887,  P.  L.  158,  rendering  husband  and  wife  com- 
petent to  testify  **  in  any  criminal  proceeding  against  either,  for  bodily 
injury  or  violence  attempted,  done,  or  threatened  upon  the  other."  Coin- 
monweaUh  v.  Spink,  255. 
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